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MEMORANDUM FOR: MIKE DUVAL
FROM: DAVE GERGEN;
SUBJECT: The third debate

Here is a rough cut of the kind of opening that I would
recommend.
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(Gergen) October 18, 1976

Rough Draft of Opening Statement

If I may, I would like to step back now from the
specific question that you have asked to look at the‘

broader question before us tonight.

That question is: How will you decide which
candidate to support ten days from now? Let me tell
you what I believe you must consider.

First, you must think about taxes and spending. Mr.
Carter believes that the government must spend more of
your money and tax more of your income in order to create new
jobs, build new schools and houses, etc. I sharply
disagree. He is making the wrong diagnosis of the problem
and is therefore proposing the wrong cure. The troubles
we have had recently are precisely because we have tried
to spend too much money over the last 15 years; we have
been living beyond our means, and the day of reckoning
finally came. In the last two years, I have tried to set
a new direction for America -- a direction of less spending,
lower taxes, less government -- and today we are seeing
the results: inflation is lower and there are far more

jobs. We must not fall back on our old habits.




A second watershed issue in this campaign is how we
can keep the peace. Mr. Carter believes that we can
stay out of war by taking a more moralistic stance while
cutting billions of dollars from the defense budget and
withdrawing our troops from many foreign lands. I sharply
disagree. America is free and peaceful today only because
America is strong. Contrary to Mr. Carter's view, America
is the most respected nation on earthe. ==

-- the greatest single force for peace -- and so long
as I am President, we will stay that way.

Finally, a third decisive issue in this campaign is
trust and experience. Mr. Carter has spent four years
as governor of Georgia; he has had less experience in
national and international affairs than any President in
more than 50 years. I have been privileged to serve this
country in our nation's capital for more than a quarter of
a century. I know that anti-Washington feelings run high
in some parts of the country, but I can tell you tonight that
when it comes to dealing with the Russians on questions
of war and peace, when it comes to defusing the powderkeg
in the Middle East, and when it comes to achieving racial
justice and peace in Africa -- all of which we must do
during the next four years -- I would not trade my experience

in Washington for anything in the world.




These, then, are the issues of this campaign:

-- Will we cut taxes and spending, or will we take
the other fork in the road?

-- Will we keep the peace through strength, or
will we make dangerous cuts in our military forces?

-- And will we rely upon proven leadership in a
turbulent, explosive world, or will we turn over the
reins of power to a man most of you never heard of a year
ago?

These are the issues, and I ask you tonight to weigh

them carefully as this debate proceeds.
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MEMORANDUM FOR: MAX L. FRIEDERSDORF

FROM: TOM LOEFFLER“:L/'

SUBJECT: Bernie Wonder, Minority Counsel,

House Interstate and Foreign
Commerce Committee

As a result of Carter's response to the President's
allegation that Carter was "naive" concerning the rami-
fications of an Arab boycott, Bernie put together the

attached information which in effect refutes Carter's
rebuttal.

Attachment




October 21, 1976

Jimmy Carter stated today, in response to President Ford's suggestion of
October 20, 1976, that Mr. Carter was naive about the Arab Boycott, that
previous administrations did not take actions to counter the Boycott because

the Arabs did not enforce the Boycott until the last few years. This statement

is absolutely false. As the following excerpts from the report on the Arab Boycott
and American Business issued by the Subcommittee on Oversight and Investigations
(and Moss Subcommittee) of the House Commerce Committee in the report's discussion

of the Evolution of the Arab Boycott makes clear:

; EVOLUTION OI' THE ARAB BOYCOTT
L

Throughout the 1930’s and the 1940’s, the dispute between the
Palestinian Arabs and the Palestinian Jews over the question of
Jewish statehood became increasingly polarized, and the Arab boycott
began to grow.?® In October 1945, only a few months after its found-
ing, the Arab League formalized the existing boycott by Palestinian
Arabs against goods produced by Palestinian Jews and enlisted the ‘ 2
participation of all Arab States. .

In April 1950, after prolonged discussion of feasibility, the boy-
cott was extended further to include the boycott of supporters of
Israel, that is, the secondary and tertiary boycotts. Finally, in March
1951, the Arab League established a boycott office to coordinate the
boycott actions of league members. The formalized Arab boycott has
thus been in existence for over 25 years.

The rationale for the boycott as an aspect of the ongoing state of
belligerency and the consistency of Arab support for the boycott
has apparently changed little. The boycott’s impact, has, however.
changed substantially in recent years. This change is a direct result of
the fivefold rise in the price of 011 which followed the Arab-Israeli war
of October 1973. Due to the normal timelags in oil payments, massive
accumulation of oil revenues did not begin until 1974. That year, the
combined current account surplus of the OPEC nations. which in-
cludes several major non-Arab oil producing countries, was $62 bil-
lion.3* The recent concern in the United States over the boycott did not
arise over its impact on trade. Rather it was first noted in the invest-
ment banking sector. One source suggests that the Arab boycott may
ha;re started to work in the financial community as far back as March
197432 . 2

In early February 1975, Lazard Fréres, a leading French invest-
ment firm, protested to the French Government its exclusion by a |
nationalized French bank, Credit Lyonnais, from the underwriting |
of two major bond issues for state-owned corporations, including
Air France.
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The exclusion was allegedly based o s alliances with
Israel. Several days later, the Kuwait I:tetr}rlxitifgglsInvestment Co.
attempted to pressure Merrill Lynch, Pierce, Fenner & Smith into
excluding boycotted Jewish banks from Part’icipation in the under-
writing of two bond issues in the United States—one for Volvo, the
Swedish automobile manufacturer, and one for the Governmen’t of
Mexico. Merrill Lynch refused to cooperate, the Kuwait International
Iiwe(sitment Co. withdrew as comanager, and the bond jssues went
ahead.

CONGRESSIONAL CONCERNS

Congressional response to the ramifications of the y

began as far back as 1965. The issue was explored duriné?egr?:r}'sc %tyt

the Hou_se Committee on Banking and Currency, Subgommitt:e on
Internatlpnal. Trade, to extend or amend the Export Control Act.s

{ An examination of the committee hearings and the related House and ’

Senate reports suggests t}mt there ‘'has been little change in the argu-
ments raised by. the various participants in the controversy in ?he ’
nearly 11 years since those hearings were held. |

As this lanqguage from the report illustrates, the Arabs were, in fact, enforcing
the Boycott vigorously in 1965 during the Johnson Administration. The Boycott
has been in effect for over 20 years and the Arabs have been enforcing the

Boycott for that long.

Mr. Carter also stated that he would end the Boycott by making it illegal for

U. S. companies to discriminate against Jewish persons by making it illeqal

for them to refrain placing on their board of directors or iﬁ senior management
positions Jewish persons. This type of discrimination is already clearly illegal
because in December of 1975, President Ford ordered the Commerce Department to

issue Requlation 369.2 which provides as follows:

 The regulations provide as follows: ;

4~ ¥ ¢a) Prohibition of Compliance with Requests—All exporters and related serv-
ice organmizations (including, but not limited to, banks, insurers, freight for-
warders, and shipping companies engaged or involved in the export or negotia-
tions leading towards the export from the United States of commodities, services,
or information, including technical data (whether directly or through distribu-
tors, dealers, or agents), are prohibited from taking amy action, including the
furnishing of information or the signing of agreements, that has the effect of
furthering or supporting a restrictive trade practice fostered or imposed by for-
eign countries against other countries friendly to the United States, which prac-
tice discriminates, or has the effect of discriminating, against U.S. citizens or
firms on the basis of race, color, religion, sex or national origin.”

The Commerce Department has interpreted this regulation to prohibit U.S.
companies from answering questions about their involvement in “Pro-Israeli
Activities” such as whether or not the U.S. companies supported activities such
as the United Jewish Appeal. I, then, believe that the need for this recommen-
dation has been rendered moot as a result of the regulations that have already
- heep promulgated.




This Regulation makes clear, acts that Mr. Carter says he will make illeqgal,

are already illegal.




f [oUBcoﬁMTTEE PRINT]
e : 2 r:l S
5{1 g 14
7 g 4)
.
| BOYCOTT AND

AMERICAN BUSINESS

Y

REPORT
BY THE

SUBCOMMITTEE ON OVERSIGHT AND
INVESTIGATIONS

Cmpemvemmeeen

OF THE

COMMITTEE ON INTERSTATE AND

FOREIGN COMMERCE
with
- ADDITIONAL AND MINORITY VIEWS
HOUSE OF REPRESENTATIVES

NINETY-FOURTH CONGRESS
SECOND SESSION

An inquiry into the nature and scope of the Arab trade boycott, its
impact on domestic commerce, the applicability of Federal laws to
foreign-imposed boycott practices

|
SEPTEMBER 1976 l

U.S. GOVERNMENT PRINTING OFFICE
75-384 WASHINGTON : 1976




A

page

61
67

SunnaAry

The boycott of Israel by the Arab countries raises basic and often
conflicting legal, economic and political issues for the United States.
It has brought into question the applicability of a variety of U.S.
laws especially antitrust and civil rights laws, laws affecting the bank-
ing industry, and securities laws affecting corporate behavior and dis-
closure. It has also raised the question of whether there is need for
new law.

The ‘Arab boycott is an aspect of the larger Arab-Israeli conflict
in which U.S. foreign policy interests are involved. The boycott has
had a significant impact within the United States and raises funda-
mental issues concerning our commitment as a people to principles of
free) trade and freedom from religious discrimination. (See pages
1-3.

Although the Arab economic boycott against Israel and its support-
ers has formally been in existence for 25 years, its impact
throughout the world began to increase dramatically in late 1974 fol-
lowing the fourfold petroleum price increase brought on by the Arab
oil embargo. Accordingly, an investigation into the domestic effects
of the boycott was commenced in March of 1975 by the Subcommittee
on Oversight and Investigations, Committee on Interstate and For-
eign Commerce upon the request of Rep. James H. Scheuer, a subcom-
mittee member.

In July 1975, the subcommittee sought from the Department of
Commerce copies of “boycott reports” filed with the Department
over the past 5 years. Pursuant to the Export Administration Act,
(50 U.S.C. 2403 (b)), U.S. exporters receiving requests to participate
in foreign imposed restrictive trade practices or boycotts are required
to report to the Commerce Department the facts surrounding those
requests. (See pages 4-6.)

When the then Secretary of Commerce, Rogers C. B. Morton, re-
fused to voluntarily provide the reports, the subcommittee, on July 28,
1975, issued a subpena duces tecum. On September 22, 1975, pur-
suant to the subpena, Secretary Morton appeared before the subcom-
mittee to explain his refual to furnish the documents.

Secretary Morton testified that section 7(c) * of the Export Admin-
istration Act prohibited him from disclosing the reports to Congress.
Subcommittee Chairman John E. Moss noted that the statute does not
refer to Congress and that statutes should not be interpreted to pre-
clude Congress from obtaining documents needed to carry out over-
sight duties under article I of the Constitution unless they do so

150 USC App. 2406(c).

Seetion 7(c) of the Act states:

“No department, agency. or officlal exercising any functions under this Act shall
prallish or disclose information obtained hereunder which is deemed confidential or with
reference to which a request for confidentlal treatment is made by the person furnishing
stich information, unless the head of such department or agency determines that the
wiihholding thereof is contrary to the national interest.”

(VII)




expressly, not as the Secretary argued, by implication. Secretary
Morton again refused to comply.

Tho subcommittee examined the issues raised by the Secretary and
found them legally unsupportable. On November 11, 1975, it approved
a resolution by a vote of 10 to 5 finding the Secretary in contempt of
Congress and referring the matter to the Committee on Interstate
and Foreign Commeree for appropriate action.

On December 8, 1975, 1 day before the contempt matter was to be
brought before the full committee, the Secrctary agreed to provide
the subpenaed documents. The subcommittee received them in execu-
tivo session pursuant to rule XTI (k) (7) of the Rules of the House of
Representatives.? :

oxamination of the reports furnished by Secretary Morton was
necessary in evaluating the impact of the boycott on domestic com-
merce because the reports provided the only comprehensive data base
on restrictive trade practices imposed by foreign concerns on American
business. The antiboycott provisions of the Export Administration
Act are the only Federal law dealing directly with these practices. As
part of this review, subcommittee staff examined at least 30,000 sub-
penaed report documents.

The pattern of Commerce Department activities studied by the
subcommittee indicates that the Department, at best, did a bare mini-
mum to carry out the mandate of the foreign boycott provisions of
the Export Administration Act. By actions such as distributing to
U.S. businesses “trade opportunities” containing boycott clauses, the
Commerce Department actually furthered the boycott by implicitly
condoning activity declared against national policy by Congress 11
vears ago. Administration of the act’s boycott-reporting provisions
was so poor that the executive and Congress have been effectively
deprived of data necessary to determine the scope and impact of, and
adequately deal with boycott practices. (See pages 14-17, 23-29.)

The subcommittee found that the reporting practices and policies
of the Commerce Department often served to obscure the scope and
the impact of the Arab boycott. The subcommittee also found that

"the impact on U.S. business has been substantially greater than Con-
gress had been led to believe by the Commerce Department. Thus,
while boycott activities thrived, the Department generally looked the
other way, except when pressed to act by Congress and by public
opinion. (See pages 23-37.)

CoxcLusIoNs

The Subcommittee finds:

(1) The practices and policies of the Department of Commerce
have served to thwart full implementation of the antiboycott pro-
visions of the Export Administration Act. The Department has taken
action reluctantly and only after Congress urged it to act more de-
cisively. (Sce pages 14-17,23-29.)

(2) Through a variety of practices, the Commerce Department ac-
tually served to encourage boveott practices, implicitly by condoning
activity declared against national policy or simply by looking the
other way while these practices grew. For example : :

—The Commerce Department circulated to U.S. businesses trade

3 Rule XI(k)(7) provides “No evidence or testimony taken in executive session may be
released in public sessions without the consent of the Committtee.”

opportunities with boycott clauses (invitations to bid or do business.)
Commerce ended this practice in the fourth quarter of 1975 after it
was criticized at a Subcommittee hearing.

—TFor 10 years, the Commerce Department failed to require com-

anies to answer the question concerning what action the company took
n response to the boycott request. Accordingly, most companies chose
not to answer that question which is crucial to determining the impact
of the boycott practices. After Subcommittee criticism, the Depart-
ment issued a new regulation to require an answer.

(3) Based on the boycott reports filed with the Department, the
Subcommittee concludes that at least $4.5 billion worth of U.S. sales
and proposed sales to Arab countries in 1974 and 1975 were subject
to boycott requests.

The most common boycott requests by Arab countries were for cer-
tificates by U.S. exporters that the goods shipped were manufactured
in the United States and “not of Israeli origin”; that the ship trans-
porting the goods was not blacklisted by Arabs and would not stop
at an Israeli port en route to Arab countries.

U.S. businesses were also requested to a lesser extent—about 15 per-
cent of all tabulated reports—to certify that they were not black-
listed by Arab countries. Only a few reports were found suggesting
that U.S. firms had engaged in a concerted refusal to deal with black-
listed companies. There were 15 reports filed with the Department of
Commerce in 1974 and 1975 which contained clauses of a religious
or ethnic nature. These included requests by Arab importers that T.S.
exporters certify that there are no persons employed in senior man-
agement, who are of the Jewish faith, Zionists. or persons who have
purchased Israeli bonds, contributed to the United Jewish Appeal,
or members of organizations supporting Israel. (See pages 32-35.)

(4) The Subcommittee estimates that exporters complied with at
least 90 percent of all “boycott requests”—contained in boycott—
affected sales documents—reported to the Department during the
last 2 years.® It was necessary to estimate compliance because prior
to October 1, 1975, firms were not required to report what action they
had taken in response to boycott related requests. However, the prac-
tices complied with do not indicate. according to the reports, that most
companies actually boycotted Israel or altered their corporate practices
in response to the boycott of Israel. Some reporting companies, for
example, make a distinction between passive compliance, particularly
the act of providing factually accurate information such as the cer-
tificates of origin, and active compliance: aiding, furthering, or par-
ticipating in the boycott of Israel by refusing to trade with Israel
or with firms “blacklisted” by the Arab League. The exporters’ boy-
cott reports do not indicate if they stopped doing business with Israel
or blacklisted firms, or if so, whether the action was because of the
boveott—the fear of losing Arab business. (See pages 7-9, 31-32.)

(5) The reporting forms and regulations used bv the Department
were insufficient. to obtain complete. accurate information about the
exact nature of restrictive trade practices being imposed on T.S.
business by foreign concerns. Instructions for completing the report-

3 This percentaze is based on the dollar value in boveott affected sales documents cited
in Fxnort Administration Act reports filed swith the Commeree Denartmant in the fanrth
anarter of 1975. when firms were required to answer the question about the firms' response
to the boycott request.
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ing were sketchy at best and made it difficult for the exporters to
accurately complete the forms. For example, 10.7 percent of all re-
porting firms listed the country initiating the hoycott as the country
also being boycotted. Second, the space available for firms to detail
the types of boycott requests received was so limited—two type-
written lines—that most companies were forced to cither quote only
one of several boycott clauses, attach the entire document containing
the clauses to the reporting form, or simply describe the clauses
generically—such as, “ . . typical boycott of Israel terms.” (See
pages 25-28. ’ ’

(6) The data reported quarterly and in special reports to Con-
oress was generally meaningless and almost always inaccurate. The
Commerce Department, for example, tabulated the impact of.thp
boycott in terms of “transactions” and not dollars. A “transaction”
could be one box of nails or a shipload of wheat.

The Commerce Department totaled up_ the dollar values of re-
ported boycott-affected transactions on only one occasion: a special
report to Senator Harrison A. Williams, Jr., which was later uged
by the Senate Banking, Housing, and Urban Affairs Committee. The
Department hurriedly gathered the data from Export Administra-
tion Act reports. The crude analysis understated the dollar value of
boycott-affected transactions. Their auditing method produced sub-
stantial distortions. (See pages 26-27, 29.) A

For 1974, for example, the Department’s special report stated that
there were $9,948,578 worth of “reported boycott-affected transac-
tions.” But when the Subcommittee added up the dollar value of
boycott-affected transactions from the same reports filed in 1974 with
the Department, it found the actual total is $19,995,7 19. The -Subco.m-
mittee discovered that adding the values according to the date in which
the boycott requests were reported as received by the exporters re-
sulted in a total of $145,355,113. The value of transactions subject to
boycott requests reported as having been received in 1975 rose dra-
matically to $4,402,333,887, the Subcommittee found. e

The boycott clauses cited by the Commerce Department in its reports
to Congress included several duplications and excluded clauses related
to blacklisting of firms and religious discrimination. Furthermore,
when the clauses in the report and the boycott documents attached to
the report were compared with the coding marks of Commerce Depart-
ment clerks purportedly stating the types of clauses contained in the
reports, it was found that at least half of the coding was in error, usu-
ally because it omitted clauses contained in the report. (See pages 26—
29.) :

(7) Information specialists for the Congressional Research Service,
Library of Congress, evaluated for the Subcommittee the reporting
form designed by the Commerce Department for exporters to use to
report the receipt of foreign imposed boycotts. The CRS analysts
summarized some of the deficiencies they found as follows:

“The form was designed to fulfill the minimum requirements of the
law. The form was not designed to facilitate data collection or retrieval.
"The tabulation procedure was not considered as a necessary part of the
approval of the form. No provision was made for easy convertability
into machine readable format. The reporting requirement was progres-
sively relaxed through changes in the regulation to accommodate the
needs of firms required to file the form.”
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(8) Drafts of the Commerce Department reporting forms were sub-
mitted to industry lobbyists representing the Machinery and Allied
Products Institute and the World Trade Department Automobile
Manufacturers Association, Inc. prior to being issued to the public.
Files at the Office of Management and Budget on the history of the
reporting form show no input from persons outside of Government
except for lobbyists for these groups. The suggestions of these lobby-
ists—purportedly to reduce paperwork—were adopted by the Depart-
ment. However, the Department’s final reporting regulations reduced
the value and quantity of data, without necessarily reducing the burden
on those who must file the reports. (See pages 80-85.)

(9) Commerce Department reporting regulations contained numer-
ous loopholes that allowed domestic business concerns to evade the
reporting mandate of the act, including the following examples:

Despite the fact that the Export Administration Act requires the
President or his designate to “require all domestic concerns” to report
the facts surrounding the receipt of a request to participate in a foreign
imposed restrictive trade practice or boycotts, the Commerce Depart-
ment regulations for 11 years required only exporters to file the reports.
It was not until December 1975, that the Department changed its regu-
lations to also require reports from what are called service organiza-
tim:)sg: ;)anks, freight forwarders, and insurance companies. (See pages
23-29,

Commerce Department reporting regulations called for “U.S. ex-
porters” to file the reports. Therefore, some American based multina-
tional corporations 'were able to take the view with at least the tacit
approval of Commerce Department officials, that a U.S. parent com-
pany is not expected to report a boycott request when the request is
received by one of the company’s foreign subsidiaries without the
actnal knowledge of the parent company; that they could establish
trading companies as subsidiaries in foreign countries to facilitate
trading with Arab countries and thus avoid the reporting requirement
of the Commerce Department regulations. (See pages 24-25.)

Commerce Department regulations, ostensibly to avoid paperwork
for reporting firms, allow for reporting only the first document re-
ceived as part of a given transaction. This may have enabled firms to
have reported boycott requests related to trade opportunities without
reporting that it later resulted in a sale. (See pages 23-26., 80-85.)

(10) Federal antitrust, securities, and civil rights laws are useful
tools to combat some domestic aspects of the Arab boycott. .\ more
vigorous Commerce Department program for obtaining and analyzing
data from businesses on boycott activities could considerably enhance
the enforcement of antitrust, securities, and civil rights laws by pro-
viding the Federal Government and the investing public with more
complete information about Arab boycott practices and the responses
of American firms to those tactics. Moreover, amendments to the
Export Administration Act to allow public access to boycott data and
to define impermissible boycott related activities are needed. (See
pages 54-58.)

. (11) The United States has a competitive advantage over other
industrial nations in its export of agricultural products and a large
variety of manufactured goods. Accordingly, a shift in spending Arab
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petrodollars with other countries as the result of stronger antiboycott
measures by the United States is less likely. ITowever, there still re-
mains a need for increased diplomatic activity in order to minimize
any impact of foreign-imposed restrictive trade practices on domestic
commerce. (See pages 36, 45-47.)

(12) For over 10 years, the Commerce Department has opposed the
enactment of measures against foreign-imposed boycotts. Since Con-
gress added antiboycott provisions to the Xxport Administration Act
in 1965, the Commerce Department has consistently opposed amend-
ments to the act to strengthen it. The subcommittee finds that vigorous
congressional oversight by those committees having jurisdiction over
the Export Administration Act is necessary to insure adequate ern-
forcement of boycott related laws. (See pages 28-29.)

RECOMMENDATIONS

The Subcommittee recommends:

(1) The Export Administration Act should be amended to prohibit
all agreements to refrain from doing business (a) with a foreign
country friendly to the United States, or (b) with a company or sup-
plier boycotted by a foreign concern, thereby furthering a foreign-
imposed boycott or restrictive trade practice.

The Act should contain criminal penalties sufficient to provide a
strong deterrent to these practices. The Commerce Department should
be required to report all probable violations of this prohibition to the
Justice Department.

(2) The Export Administration Act should be amended to prohibit
U.S. businesses from providing information directly or indirectly to
any foreign concern about race, creed, national origin, sex, religion
or political beliefs of any citizen, including contributions to or associa-
tion with philanthropic organizations such as the United Jewish Ap-
peal, when the person furnishing the information knows or should
know that the information is for the purpose of discriminating against
or boycotting any person or concern.*

(3) The Export Administration Act should be amended to prohibit
persons from providing information directly or indirectly to any for-
eign concern as to whether that firm or any of its subsidiaries or sub-
contractors is “blacklisted” or boycotted by any foreign concern.

(4) The Export Administration Act should be amended to allow
domestic businesses to provide importers or agents for importers only
afirmative factual information relating to the origin of goods manu-
factured or produced, the name of the manufacturer, the name of the
insurer of the goods, the name of the vessel transporting the goods and
the owner or charterer of the vessel. This information could be pro-
vided on business documents in the following fashion:

The products are of U.S. origin.
The producer or manufacturer of the product is - ______

The name of the vessel is . ________ and it is owned or char-

¢ Pursuant to the Ixport Administration Act, and at the direction of President Ford,
the Commerce Department issued a regulation in December of 1075 prohibiting any action
“that would have the effect of diseriminating against U.S. citizens or firms on the basis of
race, color, religlon, sex, or national origin.”"—Section 369.2 of the Export Administration
Regulations, 15 CFR 369.2.
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(5) The Commerce Department should immediately begin to im-
prove the quality of its information collection, assimilation, and re-
trieval system. Toward that end, the Department should improve the
quality of its reporting form and malke the instructions easier for busi-
nesses to follow. s

(6) The Export Administration Act should be amended to provide
for public access to filed reports, except for the name of the foreion
buyer, description of the commodities shipped and their cost so as to
adequately protect proprietary information. Public disclosure would
aid compliance with the reporting requirements of the act and help
grevené; ]IGJ.S._ busm(égs from being used as a tool of the economic war-

are of foreign nations, consistent with th i th i
Export Administration Act. g digihangeduin:
. (7) _The President should increase the level of diplomatic efforts
in order to minimize the impact of foreign-imposed restrictive trade
practices on American commerce. These efforts could include form-
ng alliances with other industrialized nations for the purpose of es-
tablishing basic international business ethics and standards.

(8) Given the Commerce Department’s poor record in carrying out
the statutory policy against foreign-imposed boycotts, the subcommit-
tee recommends increased congressional oversight of the Commerce
Department by committees having jurisdiction over the Export Ad-
ministration Act.



THE ARAB BOYCOTT AND AMERICAN BUSINESS
CurAPTER I.—INTRODUCTION

ISSUES

The boycott of Israel by the Arab countries raises fundamental and
frequently conflicting legal, economic, and political issues for the
United States. It has brought into question the applicability of U.S.
antitrust and civil rights law, laws atfecting the banking industry, and
securities law affecting corporate behavior and disclosure. It has also
raised the question of whether there is need for new law. The Arab
boycott is part of the larger Arab-Israeli conflict in which U.S. for-
eign policy interests are involved and it has had a significant impact
within the United States. The boycott also raises fundamental issues
concerning our commitment as a people to basic principles of free trade
and freedom from religious discrimination.

The Arab boycott against Israel, although involving a wide variety
of practices, takes three basic forms. The primary boycott is a refusal
by the Arab states to deal commercially with the State of Israel or its
nationals. An extension of this, the secondary boycott, is the refusal to
deal with non-Israeli supporters of Israel.

In addition, the Arab boycott involves a tertiary boycott. also known
as an extended secondary boycott, in which certain Arab States refuse
to do business with firms or individuals which are not themselves sup-
porters of Israel but do business with others who are considered to be
supporters of Israel. In other words, the Arab tertiary boycott im-
plicitly or explicitly involves requesting a neutral person “A” not to do
business with “B” because “B” does business with or otherwise sup-
ports Israel. For purposes of implementing the boycott, the Arab
League countries maintain blacklists of firms which are considered
pro-Israeli. The latter two elements of the boycott structure, the sec-
ondary and tertiary boycotts, carry with them an implied conflict with
U.S. antitrust law.

The unique nature of the target of the boycott, Israel, presents a
somewhat novel problem in the history of boycotts, one which raises
the possibility of conflict with U.S. domestic civil rights law, This can
occur, for example, when a U.S. corporate oflicial refrains from hiring,
assigning, or promoting persons on the basis of their Jewish faith in
order for the firm to obtain business with Arab countries. Israel is not
only a sovereign state but one established for the purpose of providing
a homeland for Jews. It remains the symbol of a worldwide religious/
cthnic community.

(1)
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Despite emphatic Arab statements that the hoveott is not directed
against Jews,® in practice the boycott is directed against supporters
of Isracl, including those living in the United States, many of whom
are also members of the Jewish faith. ;

The belief that the boycott is based on religious discrimination tends
to generate a profound American reaction because it strikes closely at
U.S. ideals. This aspect of the Arab boycott raises the question of the
applicability of U.S. civil rights laws to Arab boycott activities.

A paramount aim of American foreign policy is to facilitate a
negotiated settlement in the Middle East in the interest of world peace.
The United States has attempted to avoid provoking a confrontation
with either side of the dispute. The administration has expressed the
view that new measures to reduce the impact of the boycott could
jeopardize its role as a mediator and other related foreign policy
interests.® Indeed, the United States regards both Arabs and Israelis
as friends and has sought to promoted the economic growth of their

countries. ] A . ; ]
Another important concern, inextricably tied to U.S. foreign policy,

has been the U.S. Government’s desire to foster exports to the Middle
East in order to recoup some of the dollars the Arabs have accumulated
as a result of the fivefold rise in the price of oil. Such exports have a
favorable impact on U.S. balance of payments and on domestic employ-
ment. In this regard, American business finds itself in the difficult pos:-
tion of being urged to increase exports to the Middle East and at the
same time being encouraged not to comply with the Arab boycott.

The trade issue becomes even more complicated in light of the U.S.
Government’s position with regard to trade restrictions. Historically,
the United States has been a leading proponent of free and unrestricted
world trade. Opposition to the Arab boycott is consistent with long-
standing U.S. commercial policy incorporated by Congress into the
Export Administration Act? and recently related by President

5In an Aug, 31, 1975, letter to the New York oflice of the National Associatlon of Secu-
rities Dealers, Ine., the Commissioner General for the Central Office for the Boycott of
Isruel (organized by the League of Arab States) stated that ‘“‘the boycott authorities do
not discrirninate among persons on the basis of thelr religion or nationality, they rather
do so on the basis of thelr partiality or impartiality to Israel and Zionism.” . . . [the boy-
cotts'] purpose is to protect the security of the Arab States from the danger of Zionist can-
cer . . . to prevent the domination of Zionist capital over Arab National economics, and
to prevent the economic force of the enemy . .. from expansion at the expense of the
interests of the Arabs.”

Administration officials have also said that religlous diserimination is not part of the
Arab hoyveott. At a conference on transnational restrictive trade practices at the Univer-
§i7y m‘]"I‘I‘:xas Law School on Feb., 20, 1976, the then Under Secretary of Commerce James
3nker sald :

“Contrary to a widely held misconception, the Arab boycott is not intended to dlserimi-
nate agalnst American firms or citizens on religious or ethnie grounds. It is unfortunate
that the terms ‘diserimination’ and ‘boycott’ have been viewed by many as being synony-
mous, While a few boycott requests have been reported to the Department which appear
to involve an attempt to discriminate on religious or ethnle grounds, it has been the
Department’s overall experience that such Instances represent isolated acts of individuals
rather than the boycott policies of the Arab States.” .

% See, for example, the testimony of Willlum Stmon, Secretary of the Treasury, before
the ITouse Committee on International Relations, June 9, 1976.

7The Fxport Administration Act (50 U.S. App. 2402) states:

“(5) It 1s the policy of the United States (A) to oppose restrictive trade practices or
hoycotts fostered or imposed by forelgn countries against any other countries friendly to
the United States, and (B) to encourage and request domestle concerns engnged in the
export of articles, materlals, supplies, or information, to refuse to take any action,
Including the furnishing of Information or the signing of agreements, which has the effect
of furthering or supporting the restrletive trade practices or hoycotts, fostered or imposed
by any forelgn country aguinst another country friendly to the Unlted States.”
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Ford.* However, the United States has also been the architect of a
variety of international trade restrictions, largely directed acains:
various Communist nations. Having U.S. trade restrictions and the
antiboycott policy both implemented by the Commerce Department
exacerbates the policy dilemma. ;

PURPOSE OF SUBCOMMITTEE INVESTIGATION

In March 1975, the subcommittee commenced an investigation into
the domestic implications of the Arab boycott. The inquiry was re-
quested by many persons, particularly “Representative }, ames H.
Scheuer of New York. Although the Arab boycott against Israel and
its supporters has been in existence for 25 years, Congressman Scheuer
pointed out that its impact on American commercial practices has ap-
parently increased dramatically following the 500 percent petroleum
price increase after the recent Arab oil embargo.

The investigation was begun to determine the nature and scope of
the Arab boycott and similar restrictive trade practices imposed on the
United States by foreign governments, corporations or citizens, to as-
certain how pervasive these practices are; to evaluate the bovcott’s
cconomic impact on American business, and to find out whether
Federal laws related to these practices are effective and are being
fully enforced, as well as to make judgments on the need for new law.

THE SUBCOMMITTEE’S JURISDICTION

The subcommittee’s jurisdiction arises under the legislative powers
of Congress specified in article I of the Constitution and the Rules of
the House of Representatives. Rule X establishes the Committee on
Interstate and Foreign Commerce and gives it jurisdiction over the
following: ]

Interstate and foreign commerce generally.

Consumer affairs and consumer protection.

Security and exchanges. ;

Included within the committee’s jurisdiction are statutes admini-
stered by the Federal Trade Commission and the Securities and Ex-
change Commission. Section 5 of the Federal Trade Commission Act
provides— - - Pl

Unfair methods of competition in commerce and unfair or deceptive acts or
practices in commerce are hereby declared unlawful.’

Section 10(b) of the Securities Exchange Act of 1934 provides
that any “manipulative or deceptive device or contrivance” relating
to the sale or purchase of securities is unlawful.*® In addition, under

8 On Feh. 26, 1975, President Ford, in his ninth press eonference, set forth the admin-
Istration’s polley as follows :

“There have been reports in recent weeks of attempts in the international banking
community to diseriminate agalnst certain institutions or individuals on religlous or
ethnie grounds.

.,There should be no doubt about the position of this administration and the United
States, Such diserlinination is totally contrary to the Ameriean tradition and repugnant
to American prineiples. It has no place in the free practice of commerce as it has flourished
In this country.

“IForeizn businessmen and investors are most welcome In the Unfited States whon they
are willlng to conform to the principles of our soclety. Iowever, any alleeations of dis-
eriminntion will be fully Investigated and appropriate nctlon taken under the laws of the
United States.”

®15 USC 45(n).

1015 USC 78j(b).

75-384—176
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the regulations of the Securities and Exchange Commission public
corporations are required to afford stockholders the opportunity to
have proxy materials included in the proxy statement sent to Stock-
holders apparently including such matter relating to the practices
of a corporation regarding a proposed boycott request.!*

Furthermore, under the Securities Acts Amendments of 1975—Pub-
lic Law 94-29—the Commission has authority to apply to Federal
courts to enjoin violation of the rules of any industry self-regulatory
organization. The National Association of Securities Dealers’ rules
of fair practice, which the SEC oversees, require that its members
observe just and equitable principles of trade in the conduct of the
securities business.

The subcommittee is the oversight arm of the Committee on Inter-
state and Foreign Commerce with jurisdiction concurrent with that
of the full committee. The subcommittee’s oversight responsibilities
are set forth in rule X of the Rules of the House of Representatives

as follows::

Each standing committee (other than the Committee on Appropriations and
the Committee on the Budget) shall review and study, on a continuing basis,
the application, administration, execution, and effectiveness of those laws, or
parts of laws, the subject matter of which is within the jurisdiction of that
committee, and the organization and operation of the Federal agencies and en-
titles having responsibilities in or for the administration and execution thereof,
in order to determine whether such laws and the programs thereunder are being
implemented and carried out in accordance with the intent of the Congress and
whether such programs should be continued, curtailed, or eliminated.

In addition, each such committee shall review and study any conditions or
circumstances which may indicate the necessity or desirability of enacting new
or additional legislation within the jurisdiction of that committee (whether or
not any bill or resolution has been introduced with respect thereto), and shall on
a continuing basis undertake future research and forecasting on matters within
the jurisdiction of that committee.

In the course of this investigation, the subcommittee sought and
received information from persons in State and Federal Govern-
ment, various foreign embassies, the academic community, business,
and others from the private sector. Sources in the Federal Government
included persons at the Department of the Treasury, Department of
Justice, Department of Commerce, the Federal Reserve System, and
the Securities and IExchange Commission.

It became apparent, however, that the basic data needed for any
systematic and comprehensive examination of this subject was con-
tained in reports required to be compiled by the Department of Com-
merce pursuant to the Export Administration Act.**

The act requires that all American business concerns report to the
Commerce Department facts surrounding requests they receive to
provide information or take action as part of a restrictive trade prac-
tice imposed by one country friendly to the United States againnst

another country friendly to the United States.
CONTEMPT PROCEEDINGS

The subcommittee requested copies of these reports on July 10, 1975,
from the Commerce Department. On July 24, 1975, then Secretary

1117 CFR 240-14a-1,
1250 U.S.C. App. 2403(b).

v see————————
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of Commerce Rogers C. B. Morton, wrote to Chairman John E. Moss
stating that he would not provide the documents because to do so
would expose “firms to possible economic retaliation by certain pri-
vate groups merely because they reported a boycott request, whether
or not they complied with the request.” ** He added: “Such a conse-
quence would not, in my view, be in the national interest. Accordingly,
1 must decline the request set forth in your letter.” 4

Secretary Morton asserted that he could not provide these reports to
the subcommittee because to do so would violate section 7 (c), the
confidentiality §rovision of the act.*> Subcommittee Chairman Moss
pointed out to Secretary Morton that, “section 7(c) does not in any
way refer to the Congress and that no reasonable interpretation of the
section could support the notion that Congress by implication had
surrendered its legislative authority under article I ¢ of the Consti-
tution. Chairman Moss said that if Congress were to give up its powers
in a statute it would have to do so expressly, not by silence or by
implication.

The Secretary requested and obtained an opinion from Attorney
General Edward Levi to support his position. The subcommittee
received opinions from four constitutional law scholars refuting Sec-
retary Morton’s view and that of the Attorney General. All four have
written on “Executive privilege” and Congress problems in obtaining
information from the Executive, They included Prof. Raoul Berger,
Charles Warren, senior fellow in American legal history at Harvard
University ; Prof. Philip Kurland, who teaches constitutional law at
the University of Chicago; Prof. Norman Dorsen, who teaches consti-
tutional law at New York University and is general counsel to the
American Civil Liberties Union; and Prof. Burke Marshall, former
general counsel of the IBM Corp., who teaches Federal jurisdiction
and constitutional law at Yale University.

All agreed that the subcommittee is authorized to compel release of
the boycott reports by Secretary Morton, and that section 7(c¢) of the
Iixport Administration Act is not a lawful bar to the subcommittee's
subpena. For example, Professor Berger concluded:

In my opinion, section 7(c) of the Export Act is not applicable to a congres-

sional demand for confidential information; it does not absolve the Secretary
of Commerce from compliance with the subpena of your subcommittee.

Professor Kurland commented :

. I am of the opinion that, asa matter of law [the Secretary and the Attorney
General] are wrong in their claim for Executive immunity from congressional
oversight in this matter . .

I urge this subcommittee not to contribute to the continued destruction of
congressional authority. The constitutional plan of checks and balances, an es-
sential safeguard for American liberties, is constantly endangered by failure

11 Contempt Proceedings Against Secretary of Commerce Rogers C. B. Morton, Subcom-
mittee on Oversight and Investigations, Committee on Interstate and Foreign Commerce,
Sc‘;:tib’.;g. ]9715'54801‘1!\1 No. 94-45 (hereinafter referred to as subcommittee hearings), p, 153,

o Do 204,

15 Section 7(c) of the act states:

“No department, agency, or officlal exercising any functions under this act shall
publish or disclose Information obtained hereunder which is deemed confidential or
with reference to which a request for confidential treatment {s made by the person
furnishing such information, unless the head of such department or agency determines
gggg(tl)x;, withholding thereof is contrary to the national Interest.” (50 App. sec.
2 [

" Subcommittee hearings, p. 4. Also see pp. (I1I), 47, 101, and 125.

17 Subcommittee hearings, pp. 47 to 125,
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of Coneress to assert its authority vis-a-vis the Executive. I trust that this
case will not prove another instance of such surrender; the rights at stake are
not those of individual Congressmen, they are the rights of the American people
whose representatives youare . . .

These opinicns were obtained in addition to memoranda from the
American Law Division of the Library of Congress on September
19 and from subcommittee legal staff on September 5. The memoranda
found the Secretary’s position incorrect. With six legal opinions in
hand, the subcommittee thoroughly examined the Seeretary’s position
through cross-examination of constitutional experts and 4 days of
hearings—including 2 days when the Secretary was present.

After considering Mr. Morton’s defense, the subcommittee found
him in contempt of Congress on November 11, 1975, by a vote of 10
to 5 and referred the facts and circumstances surrounding that finding
to the full committee for appropriate action.*® It was the first time
in history that a member of the President’s Cabinet had been found
in contempt of Congress, according to legal historians at the Library
of Congress. - ;

On December 8, 1975, 1 day before the full committee was pre-
pared to vete on sending to the floor of the House a resolution to
hold the Seerctary of Commerce in contempt of Congress (resulting
in his arrest and detainment until the documents were provided),
Secretary Morton agreed to provide the subcommittee with the sub-
penaed documents. Secretary Morton’s decision to surrender the docu-
ments came after the chairman of the subcommittee said he would
receive them in execcutive session in accordance with rule XI (k) (7)
of the Rules of the House of Representatives.?® Thus, the contempt
proceedings against the Commerce Secretary became moot and the
subcommittee received approximately 12,000 Export Administration
Act report documents needed to conduct its investigation.

THE SUBPENAED REPORTS

The documents’ value to the subcommittee’s investigation was sum-
marized by Chairman Moss during the subcommittee’s September 22,
1975, hearing. He said : ;

To find out what the effect of the boycott on our country has been, the
subcommittee and ultimately the Congress needs answers to such questions as:
How many companies have complied with boycott requests, and why? What
kinds of products are covered? IHave firms which have refused to comply lost
business? IHave they suffered a competitive disadvantage? In dollars and cents,
how much money is involved? Are the stocks of such companies traded on the
U.S. stock exchanges? What steps should the Conferees take?*

The goal of the subcommittee’s analysis of the document was to
determine (1) the nature, scope, and impact of the boycott(s) : (2) the
nature and extent of participation by American firms; (3) the effec-
tiveness of the Commerce Department’s administration of the boycott
provisions of the Fexport Administration Act; (4) the utility of exist-

18 A summary prennred by the subcommittee and presented to the Committee on Inter-
state and TForelgn Commerce for consideration in its proposed contempt proceedings.

Copies of the exchange of letters between chairman Moss and Secretary Morton, and the

Subcommittee resolution, are provided as app. A. Also, sec Subcommittee hearings.
1 Rule XT(k)(7) provides: '“No evidence or testimony taken in executlve session may

be released In publie sessions without the consent of the committee.”
% Suhcommlittee hearings, p. 1.

(
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\_% There have been a substantial number of requests to the subcom-
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ing laws: and (5) the need, if any, for new law. Relevant questions to
be answered included : TTow many U.S. firms received boycott requests?
What proportion of U.S. foreign trade was subject to boycott requests?
What was the dollar value of trade conducted under Arab boveott
regulations? What commodities and industries were involved?
What kinds of actions were American companies asked to take or
refrain from taking? What did these companies actually do? How
widespread was the problem of religious discrimination? Were there
antitrust implications to any of the actions of American companies?
Were any companies placed at a competitive disadvantage by refusing
to comply with a boycott request by being “blacklisted”? Did any
companies lose business as a result of the operation of the boyeott?
/Slh?xy‘ﬁw questions arose as the study proceeded; some questions
Sremain unanswered.

. IDENTITY OF FIRMS

¥ 05

mittee for’a Commerce Department list of firms who boycott Israel.
These requests, and the reference to a list, apparently stem from the
description in news accounts of the Export Administration reports
filed with the Commerce Department by U.S. exporters and subpenaed
by the subcommittee from the Department. These reports, however,
do not constitute a list, and the Commerce Department has never com-
piled a list of firms complying with boycott requests. The Commerce
Department reports obtained by the subcommittee comprised at least
30,000 documents. Publishing them would require several large vol-
umes.

While it was generally possible to determine the rate of compliance
with requests reported, on the basis of the reports alone, it was 1mpos-
sible to determine to what extent U.S. firms boycotted Israel. Deficien-
cies in the Commerce Department’s administration of the statutory re-
porting requirement are largely responsible for not being able to make
that determination with complete certainty.

The subcommittee observes that knowing how a particular company
responded to a boycott related request means little unless it is examined
in the context of what the firm was asked to do. Usually there were
soveral request clauses cited in a single report. And most reporting
firms filed numerous reports in a given year. A company’s answer to
a boycott request often varied from one request to another. Thus, re-
porting what each of more than 600 companies did individually over
this particular 2 year period could be misleading and unfair to par-
ticular firms because of the inadequacy of the information available.

Efforts by the subcommittee to compile a list or chart on compliance
were made considerably more difficult since firms were not required to
report to the Department what action they took in response to the boy-
cott request. The Commerce Department, did not make answers to the
compliance question mandatory until Qctober 1. 1975, Accordingly
the mformnt.io_n the subcommittee has is incomplete. T 4
_Some reporting made a distinction between passive compliance, par-
ticularly providing factually accurate information such as the cortifi-
cates of origin, and active compliance—aiding, furthering, or partici-
pating in the boycott of Israel by refusing to trade with Israel firms
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i A1 he alke this
“blacklisted™ by Arab countries. Some examples will help to malke
(lli);?i:i\c}tli;fldclcz}irer. Many companies reported that they {lqd }ggllrigil
statements declaring that they do not have a subsuhur__}-; ;n‘ H.v.‘w:
Some, however, explained that while this statement was iatc ut}c ﬁ-etor
curaté, it did not involve any change in their corpomt(lz ‘sdruc Lvided
corporate policies. Some companies indicated that they ha -P:ro'holl
a certificate of origin indicating that the exported goods WeltL {)\ o 131
of U.S. manufacture or did not contain any Israel componen 1s I;l ot
dicated this was a statement of fact and did not 11}\v'olv§,1 any ¢ 13 s{tgfxte-
St ek 5y wats ek Dinckiien, Hhed, gae rombtrin. it
s that they were not blacklisted. 8 -

lclflletleléq t;lat, althyough they signed certificates that they 1weref n?t l;lz:l(lz}\
listed, they had not seen a copy of the blacklist, and, t 1eret01e, -dit'z
did not know whether they were blacklisted. heverthelessl, Ok?'XIt)el
payment, firms apparently certified that they were not b adc flS ecéhe

To the extent that conduct of firms could be ascertaine h.rom :
Commerce Department documents, it has been described in this repqie
in generic terms. At this time, the subcommittee believes that compﬁm 3
ﬁgﬁres are sufficient to perform its duty of oversight. Theme:i are, . E)W-
ever, several bills pending in Congress to make Eg{portf A n}léns ig-
tion Act reports public on demand with the exception o specldcl p"is_
prietary information. The subcommittee supports this propose Ebthe
lation. In the meantime, the subcommittee will retain its copies o
subpenaed reports to use for its ongoing investigation.

—

CuAPrER II—THE ARAR Boycorr: Ax Hisrorrcar PErsprorve
INTERNATIONAL CONTEXT

The Arab boycott is not entirely unique in relations among sovereign
states. The practice of one state boycotting another is one of a number
of traditional techniques of exerting economic pressure to achieve de-
sired, mostly politica(.]l, ends. Other techniques include export and im-
port embargoes, licensing systems, blacklisting, prohibitions on re-
exportation, preemptive buying, controls on shipping, foreign ex-
change controls, and the blocking, freezing, or vesting of assets. Tech-
niques of economic warfare were used with increasing sophistication
during the two World Wars ** and are generally considered to be le-
gitimate exercises of sovereignty, not contrary fo international lasv.2*
During World War II, the U.S. Government maintained extensive
domestic and international economic controls.

By the time the Export Control Act was passed in 1949, foreign pol-
icy, not war, became the prime reason for trade restrictions. This act
and its successor, the Export Administration Act, established a peace-
time system of export licensing to prevent the Soviet Union and other
Communist countries from obtaining strategic commoditics. The sys-
tem has also been used to control the export of commodities in short
supply on the U.S. market, In addition, the Trading With the Enemy
Act of 1917 ** was used by the Treasurx Department to issue regula-
tions embargoing imports from certain Communist countries as well as
controlling the export of strategic materials by the foreign affiliates
and subsidiaries of U.S. firms, including the assembly abroad and re-
export of U.S. components,

Through use of a third law, the Mutual Defense Assistance Control
Act of 1951—commonly known as the Battle Act *'—the United States
sought to press its objectives on recipients of U.S. foreign assistance
by requiring the suspension of all military, economie, and financial
ald to countries shipping armaments, nuclear materials, and other
Ztrabegic materials to nations threatening the security of the United
States.

Finally, the Federal Maritime Administration maintains a list of
vessels, currently numbering 203, calling at Cuban and Vietnamese
ports to deny these ships the right to carry U.S.-financed cargo and.
up until late 1975, to refuel at 'S, orts.** The boycott of vessels doing
business with Cuba, for example, began in the carly 1960's for the
Purpose of discouraging trade with Cuba.2

M. 8. McDougal and ¥, P. Tellelana, Law and Minimum World Order (1961) at p. 30,
¥ W. W, Bishop, Jr., Internat: onal Law (3d ed., 1971), at pp. 1033-103¢ (ft. note 232),
12 1.8.C. 952, 50 U.S.C. App. 5(b).

322 U.8.C. 1611-1613d.

f; ;thc;y‘w]ort No. 128, Federal Maritime Administration, Sept. 23, 1975.

9)




D

TS e 3 7 A e 7

10

This sampling of U.S. controls depiets substantial U.S. pencetmlm
international trade controls aimed at achieving foreign policy goa sf.
However, at no time in modern history has any country or group ic_l)
countries sought to impose or enforce or tertiary boycotts as is ; e
case in the Arab boycott against Israel.?” The United States, é)_r
example, has not required other countries to boycott Cuba as a condi-
tion for being able to do business with the United States.

EVOLUTION OF THE ARAB BOYCOTT

/ﬁ Throughout the 1930’s and the 1940’s, the dispute between the

/

{

~

lestinian Arabs and the Palestinian Jews over the question of
.IT) eawish statehood became increasingly polarized, and the Arab boycoét
began to grow.? In October 1945, only a few months after its found-
ing, the Arab League formalized the existing boycott by Pa_lestcllnaxln
Arabs against goods prodémed by Palestinian Jews and enlisted the
icipation of all Arab States. £
paﬁchp;rﬂ 1950, after prolonged discussion of feasibility, the boyi
cott was extended further to include the boycott of supporters qh
Israel, that is, the secondary and tertiary boycotts. Finally, in Mar]c
1951, the Arab League established a boycott office to coordmatc;: 1tl.le
boycott actions of league memt:)ers. Thejormahzed Arab boycott has
hus been in existence for over 25 years. \
3 'ﬁ]g rationale for the boycott as an aspect of the ongoing state of
belligerency and the consistency of Arab §upport fqr thehboycott
has apparently changed little. The boycott’s impact, has, oweizerf
changed substantially in recent years. This change is a dl'rect resll} 0
the fivefold rise in the price of oil which followed the Arab-Israeli war
of October 1973. Due to the normal timelags in oil payments, massive
accumulation of oil revenues did not begin until 19745. Th;;t year, t..he
combined current account surplus of the OPEC nations, .Wh.l(‘,h ]_Yi-
cludes several major non-Ara{: oil producing countries, was $62 bil-
lion.* The recent concern in the United States over the boycott did not
arise over its impact on trade. Rather it was first noted in the invest-
ment banking sector. One source suggests that the Arab boycott may
have started to work in the financial community as far back as March
32 . .
19}i carly February 1975, Lazard Fréres, a leading French mve'st--
ment firm, protested to the French Government its exclusion by a
nationalized French bank, Credit Lyonnais, from the underwriting
of two major bond issues for state-owned corporations, including
Air France. ;

der"” by
of f ent International economic controls, see “Sauce for the Gn{u 3
Anrt;lx'o‘t)l; aﬁ‘})lﬁgﬁcy-n%eﬁcanpnper delivered at the “Conference on Transnational Economic

Boycotts and Coerclon,” Feb. 19-20, 1976, at the University of Texas School of Law,

Houston, Tex.

: n:m tries) incindes : Algeria, Beuador,
Gaaggxl.’}‘}gd(o(y)xﬁ?lﬁhﬂgg? ?:ngft{(ﬂsvunﬂ,mi“rg;gn§l(f;(e)¥ir:z.r6?1tnr. Saud! Amblu.’ United Arab
e l’.Ir‘lr::i:;rllf‘?zqn?;\‘;n::l&dt,l‘fnse immedintely following are takog{fromn}goaﬂg?cg'l‘"::":g;g;g;%
E’oéi":;\‘;'g:!: tm):ﬁn(#ntlhy %rgftlg't;;):r"t?ﬁele%'o%stzx% 'l‘")x!,eag;rsy wl‘;’lrc‘ﬁl plncefl the OPEC surplus
M The Theonomint.” Peb, 15, 1075, . 82,
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The exclusion was allegedly based on the firm’s alliances with
Israel. Several days later, the Kuwait International Investment Co.
attempted to pressure Merrill Lynch, Pierce, Fenner & Smith into
excluding boycotted Jewish banks from participation in the under-
writing of two bond issues in the United States—one for Volvo, the
Swedish automobile manufacturer, and one for the Government of
Mexico. Merrill Liynch refused to cooperate, the Kuwait International
Investment Co. withdrew as comanager, and the bond issues went
ahead.

CONGRESSIONAL CONCERNS

Congressional response to the ramifications of the
began as far back as 1965, The issue was explored during hearings by
the House Committee on Banking and Currency, Subcommittee on
International Trade, to extend or amend the Export Control Act.®
An examination of the committee hearings and the related House and
Senate reports suggests that there has been little change in the argu-
ments raised by the various participants in the controversy in the

rly 11 years since those hearings were held.
cstimony by Irving Jay Fain at the House hearings, representing
the American-Israel Public A ffairs Committee, offered a concise state.
ment of the reasons for opposing the boycott. In addition to outlining
the objectionable nature and impact of Arab questions concerning the
religious affiliation of owners and employees of American business,

Mr. Fain detailed other effects of the boycott on American business as
ows:

Arab boycott

1. The U.S. businessman is involved in the Arabs dispute with Israel even
though he may not wish to be involved, or even though he may oppose such boycott
activities.

2. The U.S. businessman is being put in the position of being blackmailed to
give up his Israeli business under fear of losing his business with Arab countries.

3. The U.S. businessman is required to supply aflidavits which have no per-
tinence to the business aspects of the transactions, ‘

4. The shipping lines are required to run double routes to the Middle East.®

Mr. Fain concluded :

The United States eannot avoid involvement, Inaction by the United States
become an act of omission, which permits the boycott activities to continue, thus
becomes positive involvement in support of the boycott. This is a case where
silence gives assent. The United States must make a decision. The United States
must decide whether it will protect its businessmen from the boycott or leave
them exposed.™

Ilailure to address the boycott problem was viewed by Mr. Fain and
other witnesses as acceptance of the boycott with all its undesirable
domestic and international ramifications.

Assistant Secretary Douglas MacArthur IT, representing the De-
partment of State, at the House hearings in 1965 testified that some
bills under consideration prohibiting the furnishing of information
and the signing of agreements in compliance with Arab boycott terms
would have the following eflects:
—

1.8, Congress, House Committee on Bankinz and Currency,
national Trade, “Continuation of Authority for Regulation of Ixports and Amending the
Fxnort Control Act.” Washington, D.C.. U.S. Government Printing Office, 1965. (Herein-
after referred to as ITouse hearings.) Hearings held May 5, 13, 20, and 21, 1965.

*1Touse hearings, p. 199.

% House hearings, p. 204,

Subcommittee on Inter-
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1. Prevent American firms, some of which trade with Loth Israeli and Arab

companies, from trading with the Arnbs.' ) f .
2. Seriously harm our sizable commercial relations with Kuwait and Snudi
Arabia, with adverse effect on our already negative balance of international
transactions. . . ; 8
3. End cooperation with the United States by several Arab States which have
recently been very cooperative on boycott actions. \ ; 2l Vs
4. Prohibit actions which we ourselves must practice in enfor(-m'f.:. U.S. legl.sl_a-
tion regarding trade with Cuba by other countries. Our vulnerability to hostile

propaganda would be increased thereby.*

Assistant Secretary MacArthur’s fourth point—that U.S. restrie-
tion of trade with the Communist world would be seriously hampered
by passage of antiboycott legislation—emerged repeabedly as a major
reason for avoiding action on the Arab boycott. For example, Acting

Secretary of State George W. Ball at the House hearings testified 10
years ago:

The central problem we foresee in it, I suggest, is the impact it would have
on the kind of cooperation we are receiving in the enforcement of our own eco-
nomic denial programs . . . no economic denial program is ever popular in the
world trading community, and for quite valid reasons because they do interfere
with free commerce. And consequently, we have had to expend a great (}eal of
diplomatic effort in trying to persuade other countries to encourage their own
industries to help us out, to be cooperative with us, because the kind of §anctlons
that we can apply to foreign countries, as you can understand, are indirect and
very difficult to apply. .

What we fear from this legislation, and I think very legitimately fear from
it. is that this would provide the basis for other nations with quite clear cons_;ci-
ence looking at the example of the United States to enact this kind of legislqt.xon
which would tend to be highly popular with their own industrial communities.
The consequences would be that we would find ourselves with our sources of
information and of assistance dried up, and in a very difficult position indeed so
far as the effective carrying out of these programs which we regard' as pf con-
siderable importance in continuing the isolation of Cuba and preventing it from
a greater source of Communist infection in the Western Hemisphere.”

For this and other reasons, the Department of Commerce also op-
posed passage of the legislation. Robert E. Giles, General Counsel for
the Department of Commerce at the same House subcommittee hear-
ings, testified :

It seems to us that the administration of the basic policy objectives in the
Export Control Act could be adversely affected by the enactment of the bil.l,
that the bill would not be useful in bringing to an end the boycott, and that it
would have undesriable side effects for American business.*

The Commerce Department also feared that if American business
were forbidden to answer boycott questionnaires, the Arabs would
resort to using information which was garnered from substantially
less reliable sources. Moreover, in the words of Mr. Giles:

It has been suggested that American businessmen would be happy to have
legislation such as this enacted to bolster them in their resistance to the boycott.
However, while proponents of this legislation indicate that there are over },500
firms listed on the Arab blacklist, we are not aware of any strong business
demand for passage of this legislation,®

o Letter to Mon. Wright Patman from Assistant Secretary of State Douglas Maec-
Arthur II. House hearings. p. 38.

7 Testimony of George W. Ball. House hearings, p. 6}.

8 'Il‘x-stlmony of Robert B, Giles, House hearings, p. 83.
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There undoubtedly existed, at the time, aspects of the boycott that
were injurious, particularly to companies on the boycott list, as was
claimed in James A. Gallagher’s prepared statement delivered at the
1965 hearings on behalf of Merritt-Chapman & Scott Corp., a com-
pany which lost business in the Arab world because of its ties to an
Israeli firm.*® But despite such cases there was only limited support
by the business community for the then pending legislation.

Major factors in this drive for antiboycott legislation were concerns
about religious discrimination and U.S. support for Israel as well as
the concern that foreign concerns should not be allowed to dictate
American business practices, There was a repeated emphasis during
the hearings on the offensiveness of questions concerning religious af-
filiation contained in Arab boycott questionnaires as well as by the
“Supplemental Views” contained in the report of the House Commit-
tee on Banking and Currency which characterize as “intolerable™ the
situation in which:

[AIn American employer or an American firm is prohibited by law from asking
what ones’ religion is, what his race is, what his place of origin may be or that
of his ancestors. Despite such prohibitions in existing law, the practices of the
State Department and the Commerce Department give permission, if not direc-
tion, to Americans to answer to foreigners the very questions which they are pro-
hibited from asking or of answering to other Americans.*

Despite the saliency of the religious issue, there was no testimony
by representatives of the Justice Department on the civil rights issue.
Antitrust implications were not discussed either. Other points cited
in the “Supplemental Views” in support of a statutory ban on the pro-
vision of information in response to the boyecott included recognition
that the Departments of State and Commerce were reluctant to carry
out the intent of such an antiboycott amendment, and that a prohi-
bition would help smaller firms, which have Jess leverage to deal more
effectively with the boycott. The “Supplemental Views"” to the House
report were signed by 17 members of the committee, n majority.** The
report of the House Committee on Banking and Currency recognized
the complexity of the isues raised by the boycott.

A sharp conflict of the competing policy considerations confronted your com-
mittee with one of its most delicate assignments in recent memory. After pains-
taking deliberation, your committee reached what it believes to be a sound and
workable resolution, and urges its thoughtful consideration and ultimate adop-
tion by the Iouse. . . .*°

Those on either side of this controversy should be mindful that considerably

less palatable alternatives exist than that which your committee hereby reports
and earnestly recommends.*

Y Tostimony of James A. 11 $ § P
Nontitns. o SLE a0 es A. Gallagher; prepared statement by Miles C. MceGough, House
, ‘' U.S. Congress. House Committee on Banking and Currency. Extension of the Export
l\_::nl“r:‘-!‘ Act, Washington, D.C., U.S. Government Printing Office, 1965, p. 14. RoSort

i 'l’l}n' 17 members signing the “Supplemental Views” were: Abraham J. Multer, Demo-
;'r.u!. New Yn‘rk: William D. Barrett, Democrat, Pennsylvania ; Henry S. Reuss, Democrat,
Wisconsin ; Fernand St Germain, Democrat, Rhode Tsland ; Henry B. Gonzalez, Democrat,
lc‘"\ua. .l_nsvph G, Minish, Democrat, New Jersey ; Bernard 1. Grabowskl, Democrat, Con-
v;u lh'!l_t .‘ltl(-hnrd L. Ottinger. Democrat, New York; Willlam B. Wlidnall, Republican, New
L':r""“ : Paul A, Fino, Republican, New York : Ilorence P. Dwyer, Republican, New Jersey ;
.-"\ mour Inlpern, Republican, New York: James Harvey, Republican, Mlichigan; W. E.
(141 Brock, Republican, Tennessee; Del Clawson, Republican, California; Albert W.

“Juhnson, Republican, Pennsylvania ; and J. William Stanton, Republican, Ohio.

** House report, p. 2.
“ibld, p. 50 P
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The committee stated that it should be the policy of the Uml-t'cd. t:ti_mtost‘j
to oppose and discourage restictive trade practices and boycotts Ag,atl}nst
nations friendly to the United States. In order to nnpl(\ment' ‘utm
policy, the Committee urged that the President be given t(}ile 11)3\\ glthg
curtail exports or remove export licenses. It also recommended 1la e
Commerce Department collect reports from every expoxte!:r ‘}‘1, 1oC 1
ceives a request to participate in a foreign imposed boycott. e on-
gress enacted both measures. The House Report said these measurei
@will furnish the Administrator with clear legal authority to protec
American business from competitive pressure to become involved lré
foreign trade conspiracies against countries friendly to the Unite
i per ibi i i ishing information
Measures to prohibit American business from furnishing in or{n
or signing agreements in furtherance of foreign-imposed boycot :; wex_'i
rejected by the Committee and later on the floor of the House when 1
was offered as an amendment. The reason, given in the Committee re-
port, for not proposing stronger measures was the nee‘gl to give t}&e
President the flexibility as well as the authority and not ’tle the hands
of the administration” in dealing with boycott practices.” ¢

SUBCOMMITTEE HEARINGS

The hearing held by the Subcommittee on Oversight and Investiga-
tions, Committee on Interstate and Foreign Commerce, on Septem-
ber 22, 1975, focused not only on Secretary Morton’s refusal to provide
the subpenaed documents but also considered the Commerce Depart-
ment’s efforts to implement the antiboycott provisions of the Export
Administration Act. It was an opportunity for Secretary Morton and
snbcommittee members to exchange views, and to learn what has or has
not been done by the Commerce Department to fully implement the
spirit and letter of the antiboycott laws.* > "

. .. Secretary Morton commented about the “exporters of so-calle .
Arab boycott requests” and what information he said they provide:

should explain that the term “boycott request” is somew}mt mislead_ing. In
mzfnv lnstancgs, what is involved is a request for information concerning the
extent of the firms’ involvement in certain commercial relations with the State
of Israel, rather than a request that the U.S. firm boycott Isrs.tel.

In virtually all transactions with most Arab countries, United Statgs and
other foreign firms are required to provide boycott-related information or
certifications as a condition for completing the transaction. These requirgments
take various forms, Firms bidding on specific contracts—government or pmvate——-
or those newly entering Arab markets, may be asked to answer questionnaires
or to execute aflidavits concerning the extent of their business relations with
Israel. )

In the ecase of straight export sales, which constitute thg majority of' transi
actions with Arab countries, the requirement usually arises at tl}e time od
shipment, The exporter, as a condition of receiving payment, typically is require
to certify that the goods are not of Israell origin or the products of firms bo_y-
cotted by Arab nations, or that the shipping line and/or insurance company is

bhoycotted.
noi‘uﬂflro on the part of the exporter to provide the requested informntlonﬂ(;r
certification will usually result in the loss of the cpntrnct or sale. However, the
fact that a U.S. exporter trades with Arab countries does not xxece.?sarily mgzlm
that it has boycotted Israel. There may be little or no market in Israel for the

& Ihid,, . 1.
4 Ihid., n. b.
« Quheommittee hearings, pp. 1-47.
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firm's goods or services, The firm may not be able to compete economically with
other suppliers in that market, or any one of a variety of other business judg-
ments may explain negative responses to the Arab questionnaires.

In fact, a U.S. firm trading with Arab countries may very well be trading with
Isracl as well, since the Arab boycott list does not extend to U.S. firms engaging
in routine trade with Israel.®

The Export Administration Act and implementing regulations require U.S.
exporters to report to the Department of Commerce the receipt of boycott-
related requests. The reports describe the type of request received, the country
from which it originated, the name and address of the party making such request,
the details of the transactions or trade opportunity in connection with which
the request was made—including a description of the commodities or services
involved and other specific commercial data such as quantities and prices, when
available.®

Seccretary Morton defended the Department’s enforcement of the
Export Administration Act’s antiboycott provisions. He said, “We are
clearly on record in fully supporting [them].” Secretary Morton also
said:

- .. the mere fact that a U.S. company is identified as trading with a particular
country could subject that company to domestic pressures and economic reprisals.
This may oecur, even though such trade may be perfectly legal.®

At that point, Representative Scheuer and Secretary Morton had the
following exchange:

Mr. SCHEUER. Mr. Secretary, you say that trading with the Arab countries and
conforming to their requirements of providing information and perhaps refusing
to deal with another American company doing business with Israel is legal. It
may or may not be legal under our antitrust laws, but assuming it is legal, isn’t
it contrary to the clear public policy of the United States? Isn't it contrary to
the urgings of our State Department and the Commerce Department that
American companies not acquiesce to the Arab boycott? If it is clearly contrary
to your instructions to them and to Presidential policy, State Department policy,
and the policy of the Congress, then if they insist on flagrantly violating the
declared publie poliey of this country even though it may be legal to do so why
are they entitled to a cloak of secrecy in making the choice to cave into the
boycott threats and flout our national policy ? Under present law they have the
right to make that choice, perhaps, but why don’t their stockholders have a
right to know of their choice? Why don’t their customers have the right to know
that? Why don't the consumers of America have the right to know of that choice
“l“dl wl?xy doesn’t the Congress of the United States have a right to know of that
cholce

* * * * * * *

Secretary MortoN, In answer to the Congressman’s question, I think there is
a lot of confusion about the extent to which these reports reflect cooperation
with and participation in a boycott. Various sources have labeled these reports
as a list of firms boycotting Israel, firms capitulating or surrendering to commer-
clal blnckmail, and I think these labels are for the most part inaccurate, as I note
in my statement,

The fact that a ﬁx:m reports the receipt of a boycott request or even responds to
It does not necessarily indicate cooperation with the actual boycott. The factors
such as market condition in Israel, foreign competition, and other things may

e

“ It 1s not clear what the Secretary meant by the assertlon that the Arab boyecott st
d.nt‘u not extend to U.S. firms engaging “in routine trade with Israel.” The Arab hoycott
it inr-llylvx Topps Chewing Gum which licenses the rraductlou in Israel of Bazooka
Ruhble Gum, complete with bascball eards. Meyer Parking System, Ine., which operates
only In the (’r‘mu-d States, s also boycotted although it has no trade, routine or otherwlse
ul(.x Israel. “Phe subcommittee’s examination of the boycott reports indicates a wide range
of urnn‘nmlltll-ﬂ has been affected by the boycott including products that would have 1ttle
l.n do with any country’s ability to wage war, such as tobaceco producets, liquor, Christmas
« nru!-'. and children’s biking sets, which were actual examples,

& Subcommittee hearings, p, 7.

“ Jvid., p. 8.
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dictate that the firm's market is in the Arab countries and not in Israel, or
firms may be trading with both Israel and Arab countries since the boycott does
not preclude routine civilian trade with Israel. I do not believe that such a
.S, firm should be subjected to the risk of domestic sanctions for obeying the
law and reporting boycott requests, particularly since it is lawful to trade with
the Arab countries even where requests are involved.”

Commerce Department Says Boycotting is Not Prohibited

Representative Scheuer cited the declaration appearing at the top
of each reporting form used by the Department and said that it was
ineffective in deterring boycott practices. The legend on the form
stated :

Important: It is the policy of the United States to oppose restrictive trade
practices or boycotts fostered or imposed by foreign countries against other
countries friendly to the United States. All U.S. exporters of articles, materials,
supplies or information are encouraged and requested to refuse to take, but are
not legally prohibited from taking, any action, including the furnishing of in-
formation or the signing of agreements, that has the effect of furthering or sup-
porting such restrictive trade practices or boycotts.”” [Emphasis added.]
Representative Scheuer said it was inconsistent with the public policy
to tell firms that they are “not legally prohibited” when such practices
may be prohibited by antitrust and other laws: “When you tell them
your request isn’t legally binding, isn’t that sort of winking at them,
and signaling them that you don’t really mean it?”% The Secretary
changed Department regulations to remove the “not legally pro-
hibited” language from its reporting form on October 1, 1975.

Commerce Department Distributes Boycott Invitations

Representative Toby Moffett raised the issue of the Department’s
circulation to American businesses of trade opportunities that contain
boycott clauses. Trade opportunities are offers to do business from for-
eign concerns who are, for example, building a factory and are look-
ing for a contractor to do the work according to specifications. The
Department circulates the trade opportunities in this country in order
to stimulate exports. But the point raised by Representative Moffctt
and other subcommittee members was that distributing trade opportu-
nities with bogcott clauses serves to further boycotts. “. . . I think the
issue of our Government assisting in this boycott is really wrong,”
stated Representative Moffett.** Representative Henry Waxman made
the same point:

3 5 O BAY that you are not sympathetic to the boycott is all fine and good,
but the effect of all this is to say we are going to wink at those who want to have
a boycott, we don’t like it but what can we do, we cannot change the world.

Let me just tell you, Mr. Secretary, that what we are going to have is a clear
sign_al to escalate a boycott not just against Israeli-made goods or services or
against businesses that have some affiliation with Jews, but we are going to find
it being applied to Catholics and others. We are going to find it applied to other

wminorities later because there is no way to draw the line then unless we draw it
at the very beginning.”

& Subcommittee hearings, pp. 8-9.
&2 Suhcommittee hearings, p. 21,
e 1hid., p. 22,

B4 Ihid., p. 26.

B Ihid., p, 31,
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Representative Richard Ottinger raised similar objections:

The policy the administration is pursuing which is also the poliey which the
previous administrations have pursued clearly implicates the U.S. Government in
the boycott. It seems to me if our policy is needed to oppose such practices that it
is completely within the purview of the Department of Commerce to refuse to
circulate any document that contains boycott instructions in it.”

Associate General Counsel for the Department, Richard Hull,
responded to Representative Ottinger with the Department’s rationale
for this practice. Mr, Hull said :

1f we were to play ostrich, so to speak, and turn the other way and refuse to
accept these trade opportunities and let the firm try to get trade opportunities
through sources from abroad, we would be in a sitnation where we would in many
instances effectively prevent the firm from trading with Arab countries, although
the firm is not prohibited from trading with these countries.”

Secretary Morton said that the Department, in response to similar
criticism, was placing rubber stamps on the trade invitation documents
to state that it was against U.S. policy to comply with foreign-imposed
restrictive trade practices. According to internal Department memo-
randa,” the procedure of stamping the boycott document with the U.S.
policy statement was established not because it was perceived as wrong
or as a contradiction with U.S. policy but was done in order “to defuse
the situation [the criticism].” *° Following the subcommittee’s hearing
the Department changed its policy on December 1, 1975 to provide that
neither the Commerce Department nor the State Department will cir-
culate trade opportunities containing boycott clauses.

Compliance Question Ignored

A third issue raised at the hearing concerned the Department’s fail-
ure to require companies to answer the question concerning what ac-
tion the company took in response to the boycott request. For 10 years,
the Department stated on its exporters’ report form that a response
“would be helpful to the U.S. Government but is not mandatory.” ¢
Accordingly, most companies chose not to answer that question which
1s critical to determining the impact of the boycott practices.

Representative Scheuer told Secretary Morton that it is an “abuse of

your discretion not to ask companies * * * whether they intend to com-
‘ﬂ_\' with the boycott.” ¢* Secretary Morton replied, *There is some
cgal question as to whether we have the authority to [require an
answer to the compliance question].” ¢ But 3 days later, the Secretary
wrote to Chairman Moss, stating that as the result of the points raised
at the hearing, he had given the subject further thought and decided to
make answers to that question mandatory.®® The regulation making
this question mandatory became effective on October 1, 1975.

“ Ihid., p. 40,

i

“]l‘l".]l' . D .

:!' S;Iv'ntl:lr‘-ommnto"c hearings, p. 41.

* See subcommittee hearings, p. 41,
“ Subcommittee hearings, Seeretary Morton's letter at p. 180.




Cuarrer 111.—Score AND METHODOLOGY OF THE INVESTIGATION

The subcommittee sought and received information from Federal
and State government officials, foreign embassies, the academic com-
munity, and the private sector. However, the reports filed with the
Department of Commerce by U.S. exporters under the Export Ad-
ministration Act were the primary source of information for this
study.

On December 8, 1975, the subcommittee received approximately
12,000 Export Administration Act report documents covering a filing
period of just over 5 years, from July 1, 1970 to December 5, 1975. An
additional set of approximately 9,000 report documents was later
received to complete the month of December 1975. To determine the
rate of corporate compliance with boycott requests and the amount
of trade pursuant to Arab boycott regulations, the subcommittee
caleulated data from reports filed in 1974 and 1975.

'The subcommittee staff reviewed all reports filed during the six-year
period. Approximately two dozen items of data from each report were
computerized for reports filed throughout 1974 and up to December 5,
1975.% The volume of reports filed in December was too great to permit
extracting all of the data available on each form within the time avail-
able. The large number of reports filed in December 1975 can probably
be attributed to inereased publicity about the Arab trade boycott, con-
gressional concerns about the boycott and the subcommittee’s contempt
proceedings against Secretary Morton, as well as a Commerce Depart-
ment regulation which went into effect December 1, 1975, requiring that
boycott reports be filed by banks, insurance companies, and freight
forwarders. Previously, only exporters had been required to report the
receipt of boycott requests.

In view of the large number of documents filed in December 1975, the
subcommittee stafl used a scientifically constructed probability sample
to make estimates on the rate of compliance and the amount of sales
subject to boycott requests for that month.®® To allow for a consistent
comparison of data, reports filed by exporters in December 1975 were
separated from those filed by the service organizations for evalua-
tion.

‘The basic Commerce Department form used by exporters to report
boycott requests is entitled “U.S. Exporter’s Report of Request Re-
ceived for Information, Certification, or Other Action Indicating a
Restrietive Trade Practice or Boycott Against a Foreign Country.” o

*Information from the reports was transcribed onto coding sheets and then entered into
& computer storage bank, Computerization facilitated analysis and retrleval of the data:

“See app. C at p. 70 for a report detailing the sampling process and veritication proce-
dures nsed in this andit. The report was prepared for the subcommittee by the Congres-
#lonal Research Service of the Library of Congress.

“ Ree nppendix D at page 76 for a copy of the reporting form.

(19)
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The form contains 11 items of information concerning the request re-
ceived by the exporter to participate in a foreign-imposed boycott
Itach item of information was processed by the subcommittee. Each
report deseribed one or more sales. When a report showed more thar
one requesting country, more than one commodity, or more than one
dollar value, it was necessary to make separate computer entries tc
describe the multiple transactions. ;

The commodities exported were recorded using a commodity table
consisting of a three-digit code. A table was developed to correlate the
commodity categories with industry classifications. This second table
provided a guide as to the types of U.S. industries subjected to boycot
requests.

2\nother data classification was used for the type of industry en
gaged in by the foreign importers. This identification originated fron
data deseribing the commodity and the name of the importer. For ex-
ample, for a report showing that the ABC Oil Co. bought oil drilling
equipment it was asssumed that the importer was engaged in the pe
troleum production industry. This classification system was used as :
guide to economic data.

The classification was as follows: (1) Social services, education, anc
health; (2) petrolenm production; (3) manufacturing or construc
tion; (4) consumer goods and services; (5) public utilities, including
electricity, water, sanitation, transportation, and communications; anc
(6) industries not covered above or not easily ascertainable.

In all other cases, the information on the reports, such as the nan
of the exporter, boycotted country, and requester, was recorded exactl
as indicated on the report itself or in the attachments which were sub
mitted with the report by some of the exporters.

One of the items on the form asked exporters to specify the type o

“request” received. Actually, the items specified in this space were no -

requests, but types of documents used to convey requests. In analyzin;
the data the Commerce Department breakdown was consolidated int
four categories. These categories of documents were as follows:
S—any type of sales document, purchase order, certificate o
origins, certificate of manufacture;
_T—trade opportunity, bid specification, or request for quota
tion;
Q—questionnaire;
C—correspondence other than Q, T, or S, above, or document
not readily identifiable by analysts.

A sales document can be either a letter of credit, purchase order, in
voice, certificate of origin, certificate of manufacture, or contract. 1
relates to one sale or set of sales. A trade opportunity is, in effect, »
offer to do business where, for example, a railroad company in Saud
Arabia advertises its interest in purchasing railroad cars meeting cer
tain construction specifications and from a manufacturer willing to sel
pursuant to certain contractual terms. Several exporters or contractor
can receive and respond to the same trade opportunity, while only on
can actually receive the sale or contract.

Questionnaires are sent by foreign concerns to American compani
which may or may not be doing business with the requestor. Question

-
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naires often originate from the Arab League's boycott office and include
questions designed to determine the relationship of the exporters to
Israel or business interests in Israel, or in some instances, whether the
exporting cempanies have Jews or persons with “Zionist tendencies”
on the corporate board of directors or as corporate officers, Question-
naires were almost always received in the context of one of two
situations: (1) In response to a firm’s effort to discover whv it was
blacklisted or how it could get off the list, or (2) as an apparent pre-
reauisite to renewing patents or trademarks in certain Arab countries.
I'he actual boycott requests were clauses contained in the trade docu-
ments. A space was provided on the reporting form for firms to write
in the language of the actual request. Often there were several clauses
contained in a given trade document. Many companies filed copies of
the documents containing the boycott clauses with the report. For
purposes of analysis, the various clauses were categorized into seven
groups, Each group is discussed in detail in chapter IV, at page 32,
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CHAPTER IV.—FINDINGS AND ANALYSIS

ANTI-BOYCOTT PROVISIONS OF EXPORT ADMINISTRATION ACT

The Export Administration Act reports provide the only compre-
hensive data base on restrictive trade practices imposed by foreign
concerns on American business. The anti-boycott provisions of the
act is the only Federal law created in direct response to these practices.
Therefore, the subcommittee examined the Commerce Department’s
administration of these anti-boycott measures in the process of con-
sidering whether new law is needed to protect American business from
foreign imposed restrictive trade practices and to insure that investors
have the information about thesee practices they need for making
investment decisions.

The antiboycott provisions of the Export Administration Act have
three basic elements. First, they provide a statement that it is U.S.
policy to oppose having foreign concerns use American business as a
tool of economic warfare against a country friendly to the United
States °” and to encourage domestic concerns to refuse to take any
action in furthering those practices, includiing the furnishing of in-
formation or the signing of agreements.®® Second, the act states that
the President or his designate “shall require that all domestic concerns
receiving requests for the furnishing of information or the signing
of agreements” related to the furtherance of restrictive trade practices
imposed by foreign concerns “must report this fact to the Secretary
of Commeree for such action as he may deem appropriate to carry out
the purposes” of the antiboycott provisions of the act.® Third, certain
powers and duties to “prohibit or curtail” exports are granted to the
President under the act in order to “effectuate the policies set forth”
in the act.™

“All Domestic Concerns” Did Not Report

Contrary to the clear mandate of the Export Administration Act
to require all domestic concerns to file boycott reports, the Depart-
ment of Commerce promulgated very narrow reporting require-
ments that covered only U.S. “exporters,” up to December 1, 1975. On
that date, the Department issued new regulations to require freight
forwarders, banks, and insurance companies to also file reports.

IFreight forwarders are often retained to handle the work of actually
exporting the goods produced by the exporter—that is, to procure the
transporter and file the necessary documents needed for insurance and
local importing regulations. Thus, freight forwarders, in lieu of ex-

00 1LK.C. App, 2402(5) (A).
“nol App. 2402(5) (B).
“h0UL8.C. App, 2403(b) (1).
00 1.8.C. 2403(b).
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porters, frequently have received and processed certifications needed
for exporting goods to Arab countries in accordance with the Arab
boycott rules. Likewise, letters of credit are often processed in a
similar fashion by banks on behalf of an exporter. Therefore, export-
ers were in a position to rationalize that they did not have to report
boycott requests received by service organizations, albeit on their
behalf. Commerce Department personnel knew or should have known
that previous boycott reporting regulations would exclude a large
number of boycott requests by virtue of being directed solely at
exporters,
Apparent Loopholes

Numerous business concerns may have exploited the Department’s
loosely worded regulations. In fact, a conference,” in March 1976 was
held so that corporate officials could not only learn more about present
and proposed boycott laws, but to discuss various ways to cscape the
reporting mandate contained in the IExport Administration Act. Rep-
rsentatives of the Department of Commerce, were present and pro-
vided at least tacit approval for some of the avoidance techniques
discussed. Representatives of the Departments of State and Treasury
were also presented at the conference.

The Commerce Department representative expressed the view that
“the regulations say only that the U.S. exporter must report receipt
of a boycott request,” according to a memorandum about the confer-
ence which was prepared by the sponsoring corporation.”? The export-
ers were advised that if a U.S. company’s foreign affiliate receives a
boycott request, without the actual knowledge of the parent company,
then “the U.S. parent is not expected to report the request to the Com-
merce Department.” The memorandum goes on to advise:

Theoretically, this means that U.S. companies trading with Arab nations could
set up Middle Eastern trading companies (in Europe, for example) that do not
report hoycott requests back to the parent. However, the Commerce Department
representative also pointed out that this would come close to evasion, if not
avoidance, of the intention of the Export Administration Act. It might also
prompt legislative action from Congress.

On the other hand, the Commerce Department representative said without
equivocation that the reporting requirement is tied to an “export transaction,”
so that if a company encounters the boycott while examining a deal that does
not materialize, it does not need to be reported.

* * * * v * *

During the corporate interchange, several companies noted that a distinetion
should he made between complying with a boycott questionnaire and the boycott
itself. In many instances a company can answer certain questions or certify
documents without running afoul of U.S. laws on discriminatory practices. In
other instances, companies routinely answer questionnaires and certify doeu-
ments pro forma. Revealing such practices, many companies feel, could expose
them to action by anti-boycott groups like the AJC (American Jewish Congress).

” :"' The conference was sponsored by the Business International Corp., for clients of ifs
‘Execntive Services.” The meeting, called the Business International Roundtable on the
Arah Boyeoft, was held In Washington, D.C., on Mar. 25, 1976.

" Mr. Robert S. Wright, vice president and general manager, Western Hemisphero,
an'nu-sn International Corp., prepared a memorandum to summarize the conelusions of fhe
RBIC Arab boycott roundtable for its corporate clients. A copy of this report s provided
ln;"lr;;‘l-‘ ]T‘, at page 77.
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One of the primary concerns about the reporting requirements ex-
pressed by exporters at the conference concerned the definition of
compliance” with the boycott—the term usually applied to a com-
paiy’s response to the importers’ boycott requested.”™ The memorandum
states:

Does merely answering the boycott request—no matter what the answer is—
constitute compliance? Commerce Department representatives at the roundtable
indicated they did not believe this to be so. Thus, in reporting a boycott request,
companies should be careful to distinguish between merely answering a 'boypott
request and actively complying ‘with a boycott request. This is easy to do, since
the regulations allow companies to report by letter instead of the standard re-
porting form, if they so desire.”

(‘ompanies are in fact permitted to ignore the reporting form and
write their report on any piece of paper. This procedure makes it all
but impossible for the Department to employ any kind of efficient sys-
tem for collecting, analyzing, and retrieving useful data obtained from
the reports. A more effective way to resolve the concerns expressed by
exporters would be for the Commerce Department to provide a report-
ing form and corresponding regulations that are unambiguous.

Vague Reporting Requirements

The Commerce Department’s failure to fully administer the report-
ing mandate of the act was largely a failure to explain fully and un-
ambiguously what information was to be reported, to effectively
administer the reporting requirement, and to use the data fully. These
deficiencies are discussed in a report prepared for the subcommittee
by infomation specialists for the Congressional Research Service
contained in the appendix.™® Some of these problems are examined
here.

The (‘ommerce Department’s regulations and its corresponding
reporting form called upon exporters to report “a request to take any
action, including the furnishing of information or the signing of an
agreement, that would further or support a restrietive trade practice
or boycott fostered or imposed by a foreign country.”™ It is
not clear who decides what kind of action “would further or support
u restrictive trade practice.” Arguably, a firm could decide that its
activities did not further a foreign imposed boycot and accordingly
not report their activities to the Department. The language of the reg-
ulation, as previously indicated, caused business persons to be con-
cerned about how their conduet was going to be viewed: Did the com-
pany actively comply with the Arab boycott by refusing to trade with
Isiael? Or, did the firm comply by responding to a request to provide
factnal information, as many exporters contend they did without alter-
ing the company’s relations with Israel.

There is some understandable confusion as to what it means for
a firm to state that it complied with a questionnaire received from
an_Arab country without stating how they answered it. This ambi-
uity is illustrated by those cases where firms provided copies of the
e
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questionnaires with their reports to the Commerce Department, Sev.
eral of these firms answered factual questions, such as describing
what business interests they do or do not have in Israel. Some of the
same firms also indicated to the foreign concerns that they could not
for reasons of corporate policy, answer questions concerning the na.
tional origin or religious affiliation of its employees or whether the
had made contributions to Israel. However, the Commerce Depart.
ment reporting system does not make distinctions between an ex.
porter’s answers to a questionnaire, but merely seeks to find out
whether the firm did or did not return it to the foreign concern,
Confusion also arises from the fact that in many of the cases re
ported to the Department, there was no actual “request” in the senst
of a specific act of asking for something to be given or done. Ty
discover import laws, exporters often: consult Dun & Bradstreet's
Exporter’s Encyclopedia or Brandon’s Shipper and Forwarder, whicl
list the customs requirements of most importing countries. These cus-
toms laws would, for Arab League countries, include “boycott’
requirements such as certificates of origin. Some firms, less than 1
dozen, indicated that they learned of boycott requirements througl
such sources. But since these sources are routinely used by exporters
it would appear that a substantial number of firms are not reporting
their compliance with these rules because they arguably are not “re.
quests.” Commerce Department regulations could be issued to resolve

this problem.
Most Data, Not Used

The_Commerce Department also failed to make full use, and in
many instances made no use, of the data collected from exporters, The
Department, for example, made no attempt to regularly calculate
the economic impact of the boycott on domestic commerce. In fact.
the Department totaled up the dollar values of boycotted-affected
transactions on only one occasion. That was on June 25, 1975 8 when
the Department completed a special report that was used by the Senate
Committee on Banking, Currency and Urban Affairs. Even then, the
data was hurriedly gathered in a erude fashion that substantially
understated the dollar value of boycott affected transactions.

The understatement occurred because most of the boycott affected
transactions for 1974 took place in the last part of the year. In terms
of sales dollars, most reports were filed by the exporters in December,
1974, but apparently were not received or processed by the Commerce
Department until the first part of 1975. The Department grouped
the reports according to the year in which they were received. This
method produced substantial distortions in the dollar value of “boy-
cott affected transactions” reported by the Department in that July
1975 report. For 1974, for example, the Department’s special report
stated that there was $9,948,578 worth of “reported boycott-affected
transactions.” Adding up the dollar value of boycott-affected transae-
tions from the subpoenaed reports, the Subcommittee found that the
value of boycott requests filed in 1974 with the Department totals $19.-
995,719. The subcommittee learned that by adding the values accord-

7 On that date, the former Under Secretary of Commerce, John K. Tahor, presented
the report to Senator Harrison A. Williams, Jr., 'which was prepared at his request.
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ing to the data in which the boycott requests were reported as re-
.l-:r\-eld by the exporters resulted in a total of $145,355,113. The value of
transactions subject to boycott requests rgportgd as having been re-
ceived in 1975 rose dramatically to $4,402,333,887. ; .
Computerization by the subcommittee permitted sortl‘ngv ((1 '1151
according to the dates in which the boycott requests were rec,ellxgl h)
the firms or by the dates cited by exporters as when they file d't e
reports with tﬁe Commerce Department. Compiling data accor .mtg
to request dates would enable the Department to gain more nc?u ate
information as to the extent bloycott activity is increasing or declining
‘ing any given time period.
(hlllxll?{-é::ld )(I)i? mcasuringpboycott activity by dollars, the Department:,
dutifully reported four times a year to Congress Jover an 11-year
period the number of boycott affected “transa.ctlo}}s.' This proved t?
be all but meaningless. Although “transactions” were dchned‘b)
Department officials as shipments, the subcommittee learne% from
exporters as well as Commerce Department personnel that “trans-
actions” meant whatever an exporter meant it to be.’9“D1ﬁereqt ex-
porters defined the term differently. But assuming that “transactions
was defined by all exporters as shipments it would still be of little
value since a shipment may involve a sale of pencils or a shipload of

wheat.
Data Often Inaccurate

One area of confusion on the form was in determining whether the
Department was asking for the name of the country being boyccf>tted
or the country from which the boycott request was initiated. Thed orrg.
provided one S}mce for the name of the country being boycotte dan
another space for the boycotting country.® But the language used on
the Commerece Department reporting form was unclear and confusing.
As a result 10.7 percent of all reporting firms examined reported the
improbable situation of the boycotting country as being th(_z Si?.rgela as
the hoycotted country; i.e. Iraq boycotting Iraq. This type of problem
could have been avoided with instructions for completing the form
that were more complete and clear. i

Another item of information requested on the form was for “the
specific information or action requested [using] direct quotations
from the request [document].” This question is essentinl for deter-
mining what American businesses are being asked to do. However,
the space allowed for answering this question was two-single spaced
typewritten lines, This was inadequate since most boycott clauses would
tako up several typewritten lines and most documents contained sev-
cral elauses, As a result, most companies quoted only one of several
boyeott clauses, attached the entire document containing the clauses
to the reporting form, or simply described the clauses generically; i.e.,
“. . . typical boycott of Israel terms.” . .

When companies volunteered the actual boycott document. in addi-
tion to stating the type of request on the form (which was the case
for 347 percent of the reports), it was found that firms reported only

R ——— —

 Itased on subcommittee staff interview.
* Seeapp. D at p. 76 for a copy of the reporting form.
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one of several requests and reported the least onerous of the several
clauses received. I'irms were not required to file the actual sales docu-
ment containing the boycott requests with the reporting form. There
were 15 cases of clauses of an ethnic or religious nature in the Com-
merce Department reports and in all 15 cases, they were found on the
attachments—not reported on the forms.

The Department issued a new reporting form in December 1975
climinating the space used to describe the boycott request, and instead
asked firms to attach the actual document to the report form. Although
this reduces the chance of companies inaccurately describing the boy-
cott request, it will make tabulating the data by the Department more
difficult. As it is, the Department’s calculations of the number and
types of boycott clauses are grossly inaccurate. The subcommittee ex-
amined the coding marks made on reporting forms by Department
clerks to denote the type of clauses reported on each form. The sub-
committee found that more than half of the forms sampled were inac-
curately coded, usually because they failed to cite all of the clauses
contained in the documents or on the attachments. This situation
should be corrected immediately.

Reasons for Poor Administration

Reasons for the wholly inadequate effort by the Commerce Depart-
ment at implementing the congressionally mandated reporting require-
ment cannot be provided with certainty. The Department opposed
enactment of the antiboycott measures 11 years ago and has
consistently opposed efforts to strengthen them ever since. Paralleling
Commerce Department opposition has been equally strong opposition
from major domestic business interests. The Oflice of Management and
Budget file on the development of the Department’s reporting form
reveals special input from industry lobbyists. They were given the
chance to privately review the form.®* There is no record in the OMB
file of any other group or individuals being contacted for advice or
voluntarily providing advice as to how the form should be designed.
When the first version of the form was submitted to the Bureau of
the Budget (currently called OMB), the Bureau reviewing official
wrote that it was “mild” compared to the data that could be required
of business concerns.®?

Jommerce Department actions or failures to act often served to un-
dermine and circumvent the prescribed policy of the United States
against furthering restrictive trade practices imposed by foreign con-
cerns. For at least 11 years, the Department distributed trade oppor-
tunities to American businesses that contained Arab boycott clauses.
This practice ended only in December 1975—after strong opposition.
particularly from members of this subcommittee.®® Vigorous congres-

" See app. T at p. 80 for the Congeressional Research Service report detailing the history
nféh'nh‘clommerce Department reporting form.
o,
8 Supra, at pp. 16 to 17.
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sional oversight should prevent such gross abuse of administrative
diseretion in the future.

NATURE, SCOPE, AND IMPACT OF THE ARAB BOYCOTT

All reports filed under the anti-boycott provisions of the Export
Administration Act durving the period January 1, 1974, through
December 5, 1975, nearly 2 years—were systematically analyzed by
the subcommittee. The statistics which are presented in this section
are derived from that computerized file.®* During that period, 2,795
reports were filed by 637 reporting companies. At least 218 of these
rompanies, or 3+.2 percent, were listed on either the New York Stock
I'xchange or the American Stock Exchange or were affiliated with
listed firms.

Boyeott Trade

The total value of goods and services involved in all reported boy-
cott requests during this nearly 2-year period was $2.7 billion. An-
other $1.85 billion worth of boycott requests were reported in Decem-
ber of 1975 to raise the full year figure to $4.55 billion.®* However,
42 reports, or 12.2 percent, of all reports were filed without provid-
ing a dollar figure for transactions completed or sales proposed pur-
suant to boycott requests. Therefore, the actual value of boycott-
related activities could be higher than the reported value. Boy-
cott-governed trade is also likely to be much higher because of a series
of loopholes in Commerce Department reporting regulations which
have been used by exporters with at least tacit approval by the Com-
merce Department to avoid reporting the receipt of boycott requests.®®

The figures developed from the boycott reports by the subcommittee
differ substantially from figures provided to a Senate committee in
June 1975 by the Commerce Department.®” The difference can be at-
tributed to s rushed audit by the Department, the first and only time
it had tabulated the value of boycott-affected trade, which excluded
a large number of multimillion dollar transactions filed in December
1971, but not received or processed by the Department until January
1975, Accordingly, the 1974 figure of $9.9 million for “boycott-affected
tr:ms:lwginns” provided by the Commerce Department is grossly under-
Stated.”

*The methodology used for the subcommittee's study is described in ch. III of this report
nlJn. 19 and in a Congressional Research Serviee report, app. D) at p. —.

* A probabllity sample was used to estimate the sum of the dollar value of hoycott
nffected transactions individually valued at less than $50,000 when the boycott request was
reported as having been recelved by the exporter in December 1975, A complete tabulation
wis used for all reports indicating boycott affected transactions individually valued at
more than $50,000 during that same period. Subcommittee staff also tabulated the dollar
vilues for all reports filed between January 1, 1974 up to December 1975, According to
wtutlstical theory, there would be enly 1 chance in 1,000 that the error introduced into
the totnl two.year estimate by this sumpling procedure would vary the total dollar ficure
v maore than 06 percent. The verification procedures used for the Subcommittee's ealeu-
lntions ure detalled in a_report prepared by the Congressional Research Service, Library of
Canhgeress, See Appendix H. ;

".‘ {l»--xl- loophioles are diseussed throughout pp. 23 to 28,

" Ree footnote 78, supra.

Y Nee o 26, supra,
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Tor all types of boycott documents, the dollar values for the period
January 1, 1974, to December 1, 1975, were as follows:

Amount  Percentage Percentage of
(millions) of amount  record entries

1.1 2.0
b %H 28.1 5% g
O SO 1.0 .
g"mded """ 1, gsg 5 69.8 4.2
0 resp
.0 100.0
(T 2,748.2 100

! Compliance, in this instance, means the answers exporters gave to item 10 on the Commerce Department form entitled
“‘action.”” See app. D at page 76 for a copy of the form.

For sales documents alone, the figures were :

Amount  Percentage Percentage of

(millions) of amount  record entries

0.1 0.9

o Ply... B% 4.0 55.1

e 10.1 1.4 s

gy : 411.0 52.6 43.4

L S S A N TR L RN —
y -1 AR r 781.5 100. 1 3

The extent of reported compliance indicated by these figures appears
unrealistically lo“}) and can bI:‘, explained by the fact that the apm}'elr
to the compliance question was not made mandatory until October 1,
1975. This raises the distinct probability that many companies com-
plied with the boycott but chose not to answer the compliance question
during the period when an answer was not mandatory. When the pat-
tern of response to the compliance question is examined in relation to
whether the report was made prior to or following October 1, 1975,
a totally different picture emerges. During the period when it was not
mandatory to answer the compliance question, the distribution for the
period was 45.1 percent compliance, while 51.7 percent gave no re-
sponse.® During the fourth quarter of 1975, when the responses to t5he
compliance question was mandatory, the compliance figure rose to 92.4
percent for boycott-affected sales documents reported. It can be as-
sumed that in virtually all cases ml _wciuc]; h:l, sales document was in-

rolved, the boycott request was complied with. %

‘Olg.sgr’ninatio}x,l of ‘f}(}o re or.ts——ﬁ]%d between October 1, 1975, and
December 5, 1975—in which companies indicated that they did not
comply with the boycott request also suggests a higher degree of actual
compliance with boycott requests than the stated answers of the report-
ing firms would indicate. Of the 77 _reports indicating noncompliance
during the period, closer examination revealed 7 cases in which the
companies’ explanations in other segments of the reporting form indi-
cated actual compliance, while only 9 cases of confirmed noncompliance

) dollar
= reentages nsed in this report are, unless stated otherwlise, based on the ¢
vnlug“l‘: )r))f';ymtt tfn’ectnd sales documents elted in Txport Administration Act roporfs f!“(:(}
with the Commerce Department in the fourth quarter of 1975, when firms were 1 quired
to answer the question about the firms’ response to the boyecott request.

o e —

could be found. There were 61 reports where it was not possible to as-
certain from the reports themselves what the companies actually did.

The Meaning of “Compliance”

It was diflicult to determine from most reports whether the fact that
a firm said it had complied with a given request actually meant that it
was boycotting Israel or otherwise altering its business practices in
order to gain Arab trade. For example, some companies voluntarily
stated in their reports that, although they had provided the requested
documentation, they were doing business with Tsrael. Some of the re-
porting firms are in fact exporting to both Israel and to Arab States,
Actions of this type would appear to be qualitatively different frorq a
company which incorporates boycott clauses in purchase orders to its
American suppliers or which changes suppliers in order to retain Arab
business.

This situation is illustrated by a New York grain dealer who re-
ported to the Department of Commerce that its firm had exported $3
million worth of wheat with a certificate of origin that declares that
the goods, the wheat, is “of U.S. origin” and was not manufactured
in part or in whole in Israel. The certificate of origin was required
even though the product obviously contained no component parts
from Israel.

Many countries in addition to Arab countries require certificates of
oririn.® However, the certificates used by most countries with sig-
nificant diversified import trading, are of an affirmative variety, that
is, for example, a statement that the goods shipped are “of U.S.
origin.” Certificates used by Arab countries are usually of a negative
variety, that is, a statement that the goods are “not of Israeli origin.”
Certificates of origin are used in order to further the trade and political
policies of persons or groupsin a variety of countries.

The subcommittee finds that there are some practices imposed by
foreign concerns which may serve legitimate interests of a foreign
country and which do not necessarily involve using American firms
as instruments of economic warfare, Tt may well be necessary for an
Arab country to require exporters not to use Israeli ships or stop at
Isracli ports en route to the Arab country for reasons of security. The
sumo may be true for goods going to Israel, Pakistan, and India.

It is difficult in some instances for American exporters to determine
what the rationale is behind a particular practice. Some practices,
however, are clearly offensive to American business ethics and in sev-
eral situations can be contrary to U.S. law. These would include such
practices as asking American business firms whether they have Jews
or Zionists on their boards of directors or whether senior inanagemcnt
have made contributions to organizations supporting Israel,

. Given the present state of political relations within the Middle East,
it appears unlikely that the Arab States will terminate their boycott

”» 4'n‘:tmuu and !mpnrtlnf requirements throughout the world are varied, Brandon's Ship-
per & Forwarder I8 one o several trade publications for exporters which list the customs
roles of major fmporting countries, Among the many shipping requirements lsted for
eiporters 'lrnq on Y. GO of Brandon's, are: “In the preparation of documents, the term
}'vr'»l.n” ((nlllf ﬁh‘l;ll d not be use’d. I'l‘lllc (;olrrect term is Arabian Gulf.” The rules for

an. disted on the same page, inelude this warning : “Shipments should be addresse,
unlug the term Persian Gulf, not Arabian Gulf.” . ’ ; sy




in the near future. Therefore, the need remains to spell out for the ben-
efit of the American business community clear guidelines on permis-
«ible and nonpermissible activities since the current inadequate guide-
lines will continue to cause anxiety and be disruptive to the normal
flow of commercial intercourse. The subcommittee believes that the
recommendations outlined in this report will provide necessary guide-

lines needed for American business.
Types of Boycott Clauses Found

A major area of analytical difficulty involved determining the na-
ture of the action with which the exporter was asked to comply or the
type of information requested. For analytical purposes, it was found
that the types of boycott action reported could be classified into seven
types reflecting clauses in boycott-related documents, each containing

several subcategories as follows:

1. Origin-of-goods clause

This includes any request for information referring to the country
of origin of a product or its ingredients of components, such as a:
(a) Negative certificate of origin; (b) statement that the goods or any
ingredients or component parts are not of Israreli origin; (¢) request to
list the country or origin of any components; and (d) statement that
the product is wholly of U.S. origin.

The typical clause of this type reads:

I (an officer for the exporting firm) certify and affirm that the goods shipped
are not of Israeli origin or are wholly of U.S. origin.

Clauses relating to origin were among the most common found.

2. Israeli clause

This clause encompasses requests for information regarding the
existenco of an ongoing contractual relationship with Israel, actually
doing business in Isracl, or generally contributing to the Israeli econ-
omy, including: (a) Having main or branch factories in Israel; (5)
having an assembly plant in Israel or having an agent assembling a
company’s product in Israel; (¢) maintaining agencies or headquar-
ters for Middle East operations in Israel; (¢) holding shares in Israeli
companies or factories; (¢) giving consultative services or technical
assistance to an Israeli factory; (f) having managers or directors who
are members of a joint foreign-Israeli Chamber of Commerce; (g)
acting as agents for Israeli companies or principal importers of Israeli
produects outside Israel; and (%) prospecting for natural resources, for
example, petroleum, within Israel.

The typical clause of this type is one that asks the exporter to
certify that it does not have any subsidiaries or branches located in
Israel. Detailed questions along these lines were common for ques-
tionnaires, one of the four types of documents classified for this

study.?

o The listing of subcategories Is only fllustrative and not intended to be definltive or

exclusionary.
92 I'or more information on questionnaire, see p. 20.
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S Nkipping clause

This clause concerns international freight carriers. It is a request
for certification that a company is not using an airline or steamship
line that is blacklisted or that it not ship its goods on a vessel which
on a particular voyage has a specific port of call, usually Israeli, but
in a few instances, Indian or Pakistani in the case of the Indian-
Pakistani boycott against each other.

4. Insurance clause

This clause is a request that a company not use a blacklisted insur-
ance company to insure the goods being exported, or in most cases,
to certify that the insurance company it deals with is not blacklisted.

3. Blacklisted companies clause

This is an attempt to determine the relationship of the exporter
to the blacklist and to any blacklisted companies. It includes (a) a:
statement that the company is not blacklisted; (5) a statement that
the company is not a parent, subsidiary, an affiliate of or otherwise
related to a blacklisted firm; and (¢) a statement that the company
does not or will not do business with a blacklisted company.

The typieal clause of this type related to certifying that the goods
being exported were not manufactured in whole or in part by s
blacklisted firm.

. Religious/ethnie clause

This is intended to elicit information regarding American Jews
and purports not to apply to Israeli nationals. It encompasses any
request. for information or action regarding the following : (a) The
religious afliliation of the personnel of any U.S. companve: including
not only the company receiving the request but also companies with
which it may do business; (3) any statements or action involving hir-
ihg or assigning or other personnel practices; (¢) any statement about
membership in or donations to Jewish organizations, such as the
United Jewish Appeal; (d) any references to individual beliefs in
Zionism, such as “Zionist tendencies.”

. The typical clause of this type asks whether the “nationality” of the
firm’s senior personnel is Jewish. Clauses of this type were found in
15 out of the over 4,000 reports examined. As discussed in another see-
tion of this report, a significantly greater number of requests of this
type may well have been received by U.S. business concerns but not
reported due to loopholes in the Commerce Department’s 1'&1)01‘[’ih«r
rerrulations, ¥

T Goneral elause

I'his is a general catchall elause which often followed one or more
of the clauses listed above. It typically required exporters to certify
that they will “observe the rules of the Arab boycott” or “otherwise
comply with the boycott.” : k

Fhere was a wide variation in the reporting of the types of action
which the reporting firms were asked to take. The requested activity
frequently was reported on the standard form and not in the attach-
ments and vice versa. To deal with this problem, the subcommittee
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separately analyzed the companies’ statements on thégtandard form,
the letter reports which covered multiple transactions, as well-as‘the
attachments. The occurrence of seven the types of clausesin'all three
types of documents was as follows:

Percentage of Percentage of

standard forms attachments

listing clause ! listing clausa

Religious/ethnic clausr ... 1.2
Israeli ecoromy clause. N S 3.6 7.2
OHE Ol A0DIR CLAINE. .. o v oo wovis i navnsumosn e mmm s b w s s s s 74.2 57.0
Blacklisted companies clause._. 14.6 14.0
Shipping clause. ..o 54.6 3L5
Insurance clouse. ... .- 8.8 6.9
3.8 4.5

General clause..

1 The percentages used in both columns relate to the dollar value of documents containing each of these
clauses. Each column adds up to more than 100 percent because most boycott documents contained 2 or more
clauses. Thus, the dollar value of documents attached to some of the reports which had an ethnic or religious
type of clause was 1.2 percent of the total dollar value of all documents attached to reporting forms. None
were reported on the reporting form. The dollar value of clauses of the Israeli economy type reported on a
report form was 3.6 percent of the dollar value reported on all report forms and 7.2 percent of the dollar
value of all boycott documents attached to reports, Note that some companies reported the clauses on the
form and did not attach the actual boycott documents, while others sent the document and wrote ‘‘see
attached’’ on the report. Some did both. Accordingly, separate tabulations were used for the two categories.

For sales documents alone, these percentages were as follows:

Percentage of
attachments
listing clause

Percentage of
standard forms
listing clause

Religious/ethnic clause... .. o 0.5
16 COODOMIRIAUEE, . hiiiniis s anns kmraas b ma b e o C e A S e 2.2 1.8
Origin-of-goods clause.__... mwy 53.8
Blacklisted companies clause 13.6 13.1
Shipping clause. ... .- 53.8 30.3
Insurarce clause. . gg gg

L T e N S S S N S T . AT O

Over 90 percent of the origin-of-goods, blacklisted companies, ship-
ping and insurance clauses were concentrated within reports indicating
sales. As indicated in the charts above, the most prevalent clauses were
the origin-of-goods clause and the shipping clause. Under the Com-
merce Department regulations, a shipping clause does not have to be
reported 1f it is the only clause present in a document.

Boycott requests containing a religious/ethnic clause were found
only in bovcott documents attached to 15 reports. In none of these
reports did the reporting company indicate that it had refused to
comply with the boycott request. On nine reports, the companies gave
no response to the compliance question; included were seven cases in
which the company was asked to certify that the company was not a
“Jewish firm” or controlled by members of the Jewish faith and two
cases in which company officials were asked to make statements regard-
ing membership in or donations to Jewish organizations.

Four reports, in which the companies indicated that they had made
no decision regarding their response to the boycott request, involved
questions concerning employee membership in or donations to Jewish
organizations. Two of these reports were filed by a firm which indicated
that a company official had visited the Middle East to explain that
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company policy prohibited disclosure of private charitable donations
by corporate officials. The result of this action was not indicated,

The subcommittee found diseriminatory clauses in attachments to
reports by two firms whose answer to the compliance question on the
standard report form indicated that they had complied. Of these two
reports, one involved donations to or membership in “Zionist” or “pro-
Israeli” organizations. The second involved a proposed agreement to
“employ only such personnel as are nationals of this country and are
not Jews.”

The Commerce Department made a search of their files over one
vear ago for reports indicating requests of a religious nature after re-
ceiving complaints from private citizens. These incidents of apparent
diserimination were referred by the Commerce Department to the De-
partment of Justice. As of the date of publication, the Justice Depart-
ment has not announced any action regarding these incidents.

Boycotted and Boycotting Countries

The most frequently boycotted country was Israel, which was cited
alone in 84.5 percent of all boycott reports, in combination with other
countries, such as South Africa and Rhodesia, 13.2 percent of the time.
The remainder was spread among a variety of countries, mostly Arab.
These listings probably represent a misunderstanding on the part of
the reporting companies, particularly in light of the number of cascs
in which the boycotting country and the boycotted country was re-
ported as being the same country.®

The Arab league countries were most frequently cited as boycotters,
being cited in 88.8 percent of all boycott-affected reports, and account-
ing for 93.7 percent of reported boycott dollar value. Nine Arab coun-
tries each accounted for more than 1 percent of the total value of
all boycott-related activities. These countries and their percent of the
total boycott sales value, were: Saudi Arabia, 21.8 percent; United
Arab Emirates, 20.5 percent ; Kuwait, 13.8 percent ; Libya, 9.1 percent ;
I~.;:rypt, 5.7 percent; Iraq, 4.3 percent; Syria, 3.2 percent; Lebanon,
1.6 percent; and Oman, 1.2 percent. :

Economic Analysis of Trade Data

What was the economic impact of the Arab boyeott on American
business? Wrankly, we cannot ealeulate the answer to that question due
to several factors. As discussed in the preceeding sections, loopholes in
Commerece Department reporting regulations and procedures allowed
for not reporting some boycott requests. The Department’s enforce-
ment efforts were all but non-existent. Thus, the Subcommittee assumes
that Jarge numbers of firms did not report boycott requests. Further-
more, wo cannot caleulate the impact that occurs when some companiles
refrain from doing business with Israel or with boycotted suppliers
beenuse of the boycott without actually receiving a request to partici-
pate in the boycott. i '

I'ho economic nxlalvsjs that follows is based only on sales documents
and does not (as explained on page 19) include the very high level of
e

Y 10.7 percent of all reporting firms made thi
tnstruetions on the Commerce Department re[.)otrh;;xt';c;;.l-ammrently RS X Ninifavans
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boveott affected trade reported for December 1975, Accordingly, the
fioures ueed in this subsection are conservative. It does, however, illus-
trate the kind of analysis that the Department could malke using the
report data and the value the analysis would have if the data were
complete.

In the 23-month period from January 1, 1974 to November 30, 1975,
reported boycott-related sales amounted to 0.4 percent of total U.S.
exports worldwide. Of the total value of boycott-related sales, 95.8
percent involved Arab league countries as the stated boycott requester,
accounting for $746.2 million or 9 percent of total U.S. exports to
Arab league countries during the 23-month period. As indicated earlier,
-arious loopholes in Commerce Department regulations such as the
requirement that only the initial stage of a boycott contact be reported
resulted in underreporting of boycott governed sales. If the reported
data are to be believed, the vast majority of sales to the Arab league
countries would appear not to have involved boycott stipulations. On
the other hand, there may have been a substantial failure to report all
sales and other activities related to boycott requests.

Of the 178 commodity and service categories which were used by the
subcommittee for purposes of trade analysis, 125 of them were iden-
tified at least once as a boycott-affected commodity or service. Of these
125 categories only 38 categories registered sales in excess of $1 million.
Of these 38 categories, only 14 individually accounted for more than
1 percent of boycott-related trade, and only 5 of these categories ex-
ceed 0.5 percent of U.S. trade with the Arab league nations during
this period. These leading five commodity categories were with the
Arab league nations during this period. These five categories were:

h X . Sales
Commodity code No.  Commodity (millions)
--- Engines and turhines, except aircraft and automobile engines. _. $210.9

744. Mining and oil field machinery____ 71.6
733. Trucks and special purpose vehicle 59.8
732. B i i 57.3
7 -.- Pumps, centrifuges, compressors, blowers and fans 46.6

These five categories accounted for 57.1 percent of boycott-related
trade—the equivalent of 5.4 percent of U.S. exports to the Arab
League countries. The top 14 commodity categories which individually
totaled more than 1 percent of boycott sales accounted for 87.9 percent
of boycott-related trade during the 23-month period, but only 8.2
percent of U.S. exports to the Arab League countries during the same
period. Thus, the pattern of concentration of boycott impact among
commodity groups is narrow.

Moreover, the pattern of concentration of boycott-affected trade
does not reflect the distribution of exports among commodity groups
to Arab countries, according to published trade data. The following
ategories accounted for 84.4 percent of the boycott-affected trade,
but only 64.8 percent of total U.S. exports to the Arab League coun-
tries during the 23-month period: cereal and cereal preparations, ma-
chinery (except electric), electrical machinery, apparatus and appli-
ances, and transport equipment.
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DY}

Iingines and turbines, the largest category, accounting for 27.1 per-
cent of boyeott-affected trade, tended to skew the distribution pattern
among boyeott-affected categories. This comparison indicates that the
impact of the Arab boycott on U.S. exports to the Arab League coun-
tries varies from the overall pattern of U.S. exports to these countries.
The Commerce Department failed to develop and utilize such

information,
How the Boycott Works

The Arab League’s boycott is administered by the Central Office
for the Boycott of Israel. Its chief executive is the Secretariat Gen-
eral. Mohammed Mahmoud Mahgoub. The central office conducts
meetings twice a year where representatives from the various Arab
States meet as a council to determine which firms should be added to,
or removed from, what they call the boycott “blacklist.” In theory,
the list contains the names of firms, now about 1,500, who the central
oflice believes have contributed to the economic growth of Israel either
directly by doing business in or with Israel, or by having an affiliation
with a “blacklisted” firm.®*

The Central Oftice for the Boycott of Israel has long been reluctant
to make public its blacklist or the names of firms who are added to, or
removed from, the list when representatives to the boycott office meet
twice a vear. The situation is further complicated by the fact that
each of 20 Arab countries publishes its own lists and entrepreneurs in
various Arab countries sell copies of their own versions of the list com-
plete with paid advertisements. _

One of the first copies of an Arab blacklist made public in this coun-
try was published in February 1975 by a Senate committee. To the
boycotted companies, action by the Arab League Boycott Office often
seems illogical. In testimony before a House committee, Representative
Benjamin S. Rosenthal of New York summarized the reactions of
boycotted companies:

A spokesman for the Hertz system, which has licensed auto rental outlets in
both Israel and Egypt, declared: “We are puzzled to find ourselves listed. From
time to time we get applications from parties in Arab lands for licenses.” The
chalrman of Lord & Taylor department store chain said that he first learned of
the blacklist in 1971 when a shipment of goods was impounded in Saudi Arabia.
“So we know we are on the st,” he said. “But we don't know why, never having
been told.” A Burlington Industries spokesman noted, “I did not know we were
on any blacklist and don’t know why we should be. We are shocked to hear it.
We do business with both Israel and the Arab world—far more business in the
Arab world, in fact.” The Republic Steel Corp. observed that it had been put on
the list “although we have neither any investments or interest in the Mideast.”
Amerlean Blectrie Power Co. spokesmen were similarly bewildered as to their
company’s appearance on the list.*

One of the blacklisted firms almost totally excluded from trade with
Arab league countries is the Xerox Corp. A corporate counsel for
Nerox, says that the company was placed on the boycott list 10 years
aro when it sponsored a television series on countries who are members
of the United Nations.? One of these documentaries, about Isracl, was

* 'or a copy of the Arab Boycott Regulations, see subcommittee hearings, p., 146,

*Testimony of Representative Rosenthal before the Committee on Internatlona) Nela-
tinns on June 9, 1970,

* From a subecommittee staff interview,
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entitled “Let My People Go.” The Xerox representative said Arab
countries felt the program was “pro-Zionist” and have blacklisted the

firm ever since. . ; y
Fortune magazine, in a July 1975 article, provided a succinct sum-

mary of how and why some firms are blacklisted while others are not:

Many American companies in the defense industry—MeDonnell Douglag, United
Aireraft, General Electric, Hughes Aircraft, Textron—are selling or have sold
war equipment to Israel. Of course, each of them should be on the list in
boldface type for rendering such “material” help to the enemy. But they are all
omitted for the overriding reason that the Arabs want the choice of the best
weaponry without inhibitions about boycotts. The Arabs use as a convenient
rationale the fact that the contract to purchase is made with the Department of

Defense.

A review of Export Administration Act reports confirms that some
firms listed on the Arab blacklist are still able to do business with
Arab countries. Apparently, they are subject to the same practices
that nonlisted companies are subject to, such as signing certificates of

origin.

The selectivity or inconsistency of the impact of the Arab boycott is
frequently cited as an indication that the Arabs are not serious about
their boycott of Israel. However, this may represent a misunderstand-
ing of the nature of an economic boycott as an instrument of economic
warfare. According to political economist Klaus Knorr:

The rational objective of economic warfare, pursued by economic measures,
is not, of course, or should not be, simply to cause maximum losses to the
adversary’'s economic capability. The logic of this type of conflict preseribes that
the enemy suffer a maximum reduction of his economiec bases relative to one’s
own. Simply severing his foreign trade is unlikely to bring this result about.
After all, his exports absorb a part of his productive capacity, and their interrup-
tion may engender production bottlenecks in one’s own economy or that of allies.
The appropriate strategy would interfere with his commerce selectively in order
to cause maximum net impairment to his economy. Clearly, one’s own costs must
be taken into account. As mentioned, a complete boycott of the enemy’s goods may

harm one’s own side more than his.” :
Getting Off the Blacklist

Getting off the blacklist is difficult, frequently awkward and some-
times costly.?® The experience of the Bulova Watch Co. is a case in
point. In the mid-1960’s, Bulova had only limited sales in the Middle
East when it found itself on the blacklist. Corporate official for Bulova
were approached by a Syrian lawyer who said he was in an excellent
position to aid Bulova and other U.S. companies in being removed
from the blacklist. Bulova officials paid the Syrian lawyer a fee for his

7 Knorr, Klaus, “The Political Economy of International Relatlons,” New York, Basle
Books, Ine. (1973), pn. 135-1386.

® The Commissioner General of the Central Office for the Boycott of Israel, Mr. Moham-
med Mahmoud Mahgoub, In an Aug. 31, 1975, letter to the New York office of the National
Assoclation of Securities Dealers, Inc,, set forth the method companies have to use in
order to be removed from the boyeott list:

‘“T'he banned company can write to any of the reglonal boycott offices in any Arab
country or direetly to the Central Oflice for the Boycott of Israel to Inquire what doecw
ments are necesgary in order to be excluded from the ban and to become able to resume
activities In the Arab countries. As soon as this letter reaches any of the boycott offices
the answer to the comlmn,v in question will be sent the same day, stating the necessary
documents to be submitted, If the company produces the required documents fully and
completely and if the documents are clear and correct, then it is possible to remove the
ban within 3 months.”

A complete text of the letter is printed as app. G at p. 805.
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future efforts, and assumed that negotiations were going well until
they got word that he had been executed after being charged with
cspionage for allegedly passing military secrets to a foreign
government.

Bulova made no other efforts to remove itself from the blacklist until
September of 1975 when Ms, Teheresa Marmyo, associate counsel for
the Bulova Co. in New York, wrote to the Commissioner General,
Central Office for the Boycott of Israel. The Commissioner General,
Mr. Mohammed Mahmoud Mahgoub, replied on September 29, 1975 °
that in order to be removed, the Boycott Office would need satisfactory
unswers concerning the relationship between the Bulova Watch Co.
and the Bulova Foundation as well as questions concerning whether
any owners or members of the board of directors are members of any
organizations, committees or societies working for the interests of
Israel or Zionism.

In addition, the Bulova Watch Co. was also asked to provide:

A document to the effect that your company, the Bulova Foundation, any of
their subsidiary companies, their owners or the members of the Board of Direc-
tors of all of the said companies are not joining any organizations, committees
or societies working for the interests of Israel or Zionism whether they are
sitnated inside or outside Israel; as well as the undertaking that of the above
entities and persons will never in the future join such organizations, committees
or societies or give or collect donations to any of them.'®

Ms. Marmyo said that the Bulova Foundation is a separate legal
entity from the watch company. She concluded that the demands in
Mr. Mahgoub's letter are onerous and unreasonable. Neither she nor
any other representatives of her firm have responded to the letter.

The International Telephone & Telegraph Corp. has apparently had
some success at removing boycott clauses from proposed Arab con-
tracts, according to a March 11, 1970, Commerce Department memo-
randum.*** The memo describes a meeting between officials of the Com-
merce Department and of ITT concerning the company’s refusal to
respond to a Saudi Arabian telephone maintenance contract offer.

An ITT official, according to the memo, said that the firm declined
to submit a bid on the multimillion-dollar proposal because it con-
tained a boycott clause that would allow that country to cancel the
contract any time it is proved that we (ITT) are having business with
[sracl*? The ITT official said that it then had 27 contracts throughout
the Arab world and that none of them contained boycott clauses. He
said that this had been possible because an agent for the company “had
suceessfully approached the (Arab countries) on omitting this clause
in prior contracts,” according to the memo,°3

Subeommitteo staff interviewed both company staff and Commerce
Department pex"spnnel who were present at the meeting, including the
Department of]ncm} who wrote the memo. Those interviewed could
recall the meeting in only general terms, and could not remember any

" This information is hased on a subcommittee staff interv B
l“‘sk.;;‘t\l\'““‘h Co. 1Is printed as app. H at p. 88, ST s i
.
MUThe memorandum was obtained from th S
""",,‘."I"' l;='l|»|n‘lln ontsed Doe. 2 TorD the Commerce Department pursuant to subcom
i,
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statements about the company being able to have boycott clauses 1
moved from proposed Arab contracts.

Chairman Moss wrote to chairman of the Board of Directors of IT1
Mr. Iarold Geneen, to seek more information on this matter. On
June 18, 1976, Mr. Herbert A. Steinke, Jr., associate general counse
for ITT, responded to the chairman’s letter. On the basis of that lette
and conversations with I'TT' employees, subcommittee staff was able
confirm only one recent instance in which ITT' negotiators were abl
to have a boycott clause removed from a contract.°®

Information concerning a variety of special fees related to impl
mentation of the boycott has emerged as the result of the Securitic
and Exchange Commission’s voluntary disclosure program for que:
tionable corporate payments. The General Tire and Rubber (o
acknowledged to the SEC that it paid various fees to be removed froy
the blacklist.’*® On May 10, 1976, General Tire and Rubber Co. rey
resentatives signed a consent decree confirming that the company ha
made “improper payments to officials and employees of Governmen
including . . . in connection with General Tire’s successful attemy
to obtain removal from the Arab Boycott list.” 27 The company als
said it would establish “a special review committee” to further investi
gate this and other improper payments.

The consent decree, however, provided fewer details about th
incident than were provided by a news story published earlier. Accord
ing to a March 26, 1976 Associated Press wire story, General Tir
and Rubber Co. paid $150,000 to a Lebanese firm to get off an Ara
Boycott blacklist :

[Mr.] Tress Pittenger, General Tire vice president and general counse
said . . . that General Tire paid the sum to a subsidiary of Trind Financi:
Istablishment of Lebanon for T'riad’s aid in removing General Tire from th
list of firms being boycotted for dealing wth Israel.

The Santa Fe International Corp. disclosed in a registration state
ment filed with the SEC that since the 1950’s, it has been required t
comply with “local legal requirements imposed pursuant to the Ara
boycott of Israel.” % The “local requirements” were not specified i
the statement. The company stated it does not believe it violate
U.S. laws with reference to these practices. However, the compan
stated that if Congress were to enact new legislation precluding com
pliance with such local laws, their business in the Arab world woul
be adversely affected, °?

The Hospital Corporation of America disclosed in a registratio
statement that an employment discrimination suit was brought agains
the firm in proceedings before the Equal Employment Opportunitic
Commission in 1975.11° The suit alleges that the company diseriminate
on the hasis of religion in seeking to employ persons for work in
Saudi Arabian hospital that the company manages.

The Commerce Department has not speeifically required disclosur
of a firm’s efforts to remove itself from the Arab blacklist or other

194 Raged on subcommlttee staff interviews,

206 Thid.

1 QY Litigation Release No. 7380. See also SEC File No. 1-1520,
107 Thid.

103 SEC file No, 2-65175.

1090 Thid,

10 SEC file No. 2-55678,
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wize submit to boycott demands. Accordingly, it has been diflicult
to learn about firms' etforts to remove themselves from the blacklist.
However, Chairman Roderick Hills of the Securities and Exchange
Commission, provided insight into some of these activities in recent
congressional testimony.''* Chairman IHills testified that a “S30-f0
million American company” interested in increasing its receipt of
Arab investments terminated its sizeable account with an American
investment banking firm because of the latter’s close relations with
Israel. He disclosed that two American investment banking firms were
dizciplined by the National Association of Security Dealers for vio-
lating its rules of fair practices in substituting nonblacklisted affili-
ated for blacklisted firms in underwritings with Arab investors.!

On January 19, 1976, the Justice Department filed a snit against
the Beehtel Corp. for violating the Sherman Antitrust Act for re-
fusing to deal with blacklisted American subcontractors and, as the
suit contends, requiring American subcontractors to refuse to do busi-
ness with blacklisted persons or entities.’*® A recent Senate commit-
tee report stated that a U.S. bus manufacturer had its contract to sell
buses to an Arab State terminated when it learned that seats were to
he made by an American company on the blacklist.!'* Kxamples such
as these illustrate that the impact of the boycott goes more deeply
than suggested by the overall boycott trade data.

Impact on Domestic Firms

Of businesses sustaining losses due to boycott practices. the Radio
Corporation of America 1s a leading example. An RC.A exeentive
told the subcommittee 1% that prior to being placed on the “black-
li-t", RCA did approximately $10 million worth of business annually
with Arab countries. RCA, the subcommittee was told, had every
reason to believe that its sales to these countries would increase above
the 510 million figure, Sinee being blacklisted, its annual sales to the
sume countries have dropped to less than $9 million, a direct loss of
over S1 million annually.

Large multinational corporations are not the only firms who have
sutlered losses as the result of the boycott. McKee-Pedersen Instru-
ments in Danville, Calif. is a small firm which manufacturers scien-
tifie instruments used largely by schools and universities, It has had
only two sales to the Middle East both to Kuwait University involv-
g the shipment of electronie instruments used for chemistry experi-
ments.

The first sale—in December of 1974—went very smoothly, according
to Dr. Richard G. McKee, vice president of the company.** But the
second shipment in August 1975 encountered considerable difliculties.

" June 18, 1076, before the Subcommittee on Commerce, Consumer, and Monetary Affalrs,
H |;«”|, ;muulnm- on Government Operations. (To be published.)

i nd, 3

" The Justlee Department complaint §s discussed in detail in ch. 4.

Ve Senate l'u{nmnhw- on Banking, Housing and Urban Affairs, “Forefgn Boyeotts and
1:..n.r_«vh' and Forelgn Investments Improved Disclosure Acts of 1075,"” Report No. 94-632,
th o

: “lattor to (‘hnlrvpnn John 1. Moss from Mr. Charles R. Denny, RCA vice president,
lr’lu(ml #t p. 109 of the subcommittee hearings, supra. Chalrman Moss asked for the
information after reading an article quoting an unnamed RCA executive as follows :
1-‘ A\ ! are not golng to end relations with Israel to get an Arab contract, This is a moral

e
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On both occasions, the firm was instructed to provide the name of the
manufacturer of all of the goods to be shipped. Company oflicials did
not find this requirement onerous or believe it would further the Arab
Loycott against Israel. Accordingly, the shipping invoice **” stated that
McKee-Pedersen Instruments manufactured the products and that
the manufacturer of the spare parts were: General Electric, Motorola,
Quarzlampen Gesellschaft, and National Semi Conductor. Both ship-
ments required a certificate of origin to be signed by the United
States-Arab Chamber of Commerce (Pacific), Inc., in San Francisco,
Calif.»*® This requirement was to be fulfilled by the Amerford Inter-
national Corp., the firm’s freight forwarder.

The air freight forwarder reported to McKee-Pedersen that it was
unable to get the required certification for the second shipment. The
United States-Arab Chamber of Commerce refused to sign the certifi-
cate because the shipping invoice said that Motorola was the manu-
facturer of some of the spare parts in the shipment. Actually, the
Motorola parts accounted for only $33.88 worth of the $4,489.80
shipment.1*?

Dr. McKee states that he phoned Mr. Fareed Asfor, director of the
United States-Arab Chamber of Commerce in San Francisco. He
states: “I pointed out that we could not afford to lose this money and
that Motorola parts were not any cause of trouble on the previous
shipment.” He stated that they probably had overlooked it by accident
that time. He also stated that he did not want us to lose money. I had
the impression that something could be worked out if Kuwait Univer-
sity could not get the shipment through customs or had problems
in authorizing payment.'*® Dr. McKee wrote or phoned numerous per-
sons in order to obtain help. He was advised by the Commerce De-
partment to file an Export Administration report. He did. The report
pointed out that a failure to get payment for the $4,000 shipment,
then in Kuwait, could well “cause bankruptey” for the small firm.

Dr. McKee found the situation where the firm could not recover
either the shipment or the payment due to boycotted Motorola parts
ironic when the firm’s freight forwarder told him that “the Mid-
America-Arab Chamber of Commerce in Chicago routinely signs cer-
tificates of origin for Motorola.” Dr. McKee said a new certificate
of origin was prepared, sent to the Mid-America-Arab Chamber of
Commerce, and was approved. This new certificate needed for pay-
ment with a letter of credit was not used, however. Instead, the firm
had also sent a request to the Kuwait University for payment via a
30-day sight draft *** which was finally honored and payment received
in Janunary of this year, some 6 months after shipping the requested
goods. Thus, the certification for a letter of credit was no longer needed.
Dr. McKee says that the cost, unusual time delays, and uncertainties
of payment, make future sales by his firm to Arab countries less
inviting,122

”,’: gl\ ln'-‘i)mr of the shipping invoice is printed as app. I at p. 89.

119 y:);.‘u]éd on subcommittee staff interview.
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United States-Arab Chambers of Commerce

The role of Unirted States-Arab Chambers
New York, Houston. Chicago, and San Fra
regarding the Arab boycott and its impact on U.S. laws and business
practices. Incorporated separately with separate sets of boards of
directors, they are generally known to serve two principal functions:
(1) To promote trade between the United States and Arab countries,
and (2) “legalize” or notarize the certification of various boycott
clauses in shipping documents.

According to the New York State Assembly Subcommittee on
ITuman Rights for Boycott Investigation, Committee on Government
Operations® the United States-Arab Chamber of Commerce had
processed approximately 90,000 certificates of origin and other clauses
required by most Arab countries.*** For a fee of less than $5, an officer
for the chamber will sign a rubber stamped clause, such as:

The U.S.-Arab Chamber of Commerce, Inc., a recognized Chamber of Commerce,
hereby declares that, to the best of its knowledge and belief, the prices stated
in this involce are the current export market prices, and that the origin of the
goeds deseribed herein is the United States of America.

U.S.-ARAB CHAMBER OF COMMERCE, INc.,
By M. A. BAGHAL,

£y YL s, wew s s B Simisa o
Je dALDT Lliitlur JasUes

Executive Seeretary ™

Independently, the subcommittee confirmed that at least some of
these Arab chambers of commerce certified documents containing nega-
tive certificates of origin such as:

We certify that the information [contained] herein is true and correct to the
tz.-u of our knowledge and the origin of the goods herein contained is the United
States of Ameriea and not manufactured in ISRAEL, nor did the raw materials
usesd in their manufacture originate in Israel.

We further certify that the above vessel did not call and will not intend to
call at any Isracli port and is not on the Arab boycott black list.2?®

“Blacklisting” clauses have also been “legalized” or certified by the
same chambers, the subcommittee has confirmed. Such practices by the
chambers, in apparent contravention of expressed U.S. policy by tax-
exempt corporations, raise questions as to whether the granting and
renewal of their tax exemption is appropriate.’?” In addition to officers
of major U.S. corporations, the chambers have representatives of for-
clgm governments on their boards of directors.’? The role of certifying
hoycott certificates serves to carry out the interests and policies of for-
ein governments. The chambers and their directors have apparently

" Hearines held Dee, 8, 1975 and Feb, 5, and 6, 1976, Assemblym

r":'»lcr;;':‘?: Howard M. Squadron, subcommittee counsel. b
e,
:: Ihid
Ilaked on subcommltte

"",'_"1’“" e e staff interviews with e;porters and review of Export Admin-

' There 18 case law standing for the proposition that an organization’s tax exemption
ﬂ'nllf’l‘ l.nn!or sectlon 507 (c) of the Internal Revenue Code can be terminated as the r‘t’\sult
:‘q uv(l vitles which are {llegal or merely contrary to public policy. These cases arose from
uvlr‘f "« vm ;;::;:"tn:n’?"(-ﬁf_-{rgy;‘ynqlls for private schools which practiced racial segregation. See
"'"'l.';~ ‘.’;4 iy ?"1‘1. '{i()"(l') . upp. 1150 (D.D.C.), afirmed without opinion sub nom., Coit v.

“The Internal Revenue Code does not contemplate the granting of speclal Federal tax
l'-:]r;rx."u-‘ to trusts or organizations, whether or not entitled to x'!tho s?\cclnl State rules
i ‘n“- l;:;dﬂ;'";I;l;m]'ilgo"ums' whose organization or operation contravene IFederal publie

U Subcommittee staff {nterview with Mr. Howard Squadron. See footnote 120, supra.
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not ** registered as foreign agents under the Foreign Agents Regis-
tration Act.20 ]
Corporate Disclosure

In order to gain more information about the impact of the Arab
boycott on American business, the American Jewish Congress began
a corporate disclosure campaign last December. Under this program,
stockholders of major U.S. companies sought information concerning
the participation of these firms in the Arab boycott, pursuant to vari-
ous Federal securities laws. : 2 5

Disclosure requirements are found in the Securities Act of 1933 ™
and the Securities Exchange Act of 193423 Section 10 of the
1933 act and sections 12 and 13 of the 1934 act provide disclosure of
information is material and “neccessary or appropriate for the proper
protection of investors.” The Supreme Court *** has stated that mate-
rial facts are those which “a reasonable investor might have consid-
ered * * * important in the making of this decision” to invest or not
to invest. p .

In response to inquiries to scores of companies and various efforts to
place resolutions against boycott participation in company proxy state-
ments or before annual shareholders meetings, the American Jewish
Congress has received statements from numerous firms concerning their
activities and policies regarding the Arab boycott. On March 16, 1976,
the American Jewish Congress issued a press release stating,' in part,
that:

The following companies [have] given written assurances that they would not
comply with diseriminatory or restrictive trade practices: American Brands,
Beatrice Foods, Bucyrus-Erie, Continental Can, El Paso Natural Gas, General
Foods, General Motors, Georgia-Pacific, Greyhound, Kennecott Copper, McDon-
nell Donglas, Ogden, Pitney-Bowes, RCA, Xerox, Scott Paper, G. D. Searle, Sim-
mons, Texaco, Textron, U.S. Gypsum, and Warner Communications.

Subcommittee staff examined the statements submitted by these firms
to the American Jewish Congress. Some of the statements were as short
as one page, others as long as seven pages. Many offered only general-
ized, sometimes vague, discriptions of their past trading practices
regarding the boycott. Several firms, for example, did not define what
was meant by “discriminatory or restrictive trade practices,” the activi-
ties they said they did not engage in. Representatives for manv of these
firms said that they had and would continue to sign certificates of
origin and state the name of their shipper and insurance companies in
compliance with Arab importing requirements, but said that doing
so did not involve altering corporate policies on their trade policies
with Tsrael.

Furthermore, these firms generally stated that they would not
refrain from doing business with a boycotted firm as the result of the
boycott or would not discriminate against any person on the basis of

1 Ihid,
130 '.'é U.S.C. 612 generally proscribes that persons in the United States who work to

further forelgn political interests, as agents for those interests, must register aud i

report on their activities with the Attorney General.
l:; %5 U:g ;én, e€ seq.
12215 U.S.C. 78a, et seq.
123 Admliutcd Ute Citlztgl v. United States, 406 U.S. 128, 153, 154 (1972).
4 RBused on subcommittee staff interyiews with Will Maslow, American Jewish Congress.
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relizion, race, sex, or creed. The longest, most detailed statement sub-
mtted was that of the General Motors Corp. However, the corporate
practices and policies detailed appeared representative of statements
subnnitted by the other firms. Accordingly, the GM statement is printed

< appendix Joat page 90 to illustrate the type of disclosure that has
beenobtained under this program.

This type of disclosure process is costly and usually results in only a
generie account of a firm’s practices and policies regarding foreign-
imposed boycotts, Although the securities laws enable investors to gain
information that can influence their financial decisions, its application
is limited largely because it is difficult to determine what information
i~ “material” and accordingly must be disclosed to investors. Amending
the Export Administration Act to provide for public disclosure upon
tequest, with the exception of the name of the importer as well as in-
formation about the type of commodities and cost for a given transac-
tion, would aid investors in obtaining information about public corpo-
tations needed for making financial decisions. This change in the act
would alzo enhance enforcement of the Export Admnistration Act.

International Implications

It 1~ diflienlt to estimate with certainty how Arab countries would
Percetve congressional action to protect American businesses from
b u-ed to further the boycott against another country friendly to
the United States. There have been several news stories quoting Saudi
Avabran oflicials to the effect that enactment of new legislaiton by
Comeress would result in a loss to the United States of as much as
>4 billion in export sales over the next 5 years.’ Past trading prac-
tices, however, suggest that a switch away from the United States
wonld not necessarily result, ‘

\rab trade with the Netherlands and West Germany over the past
2 vears has not declined and in fact has grown substantially in recent
vears despite reportedly strong anti-Arab boyeott positions taken by
tiose conatries, and countries which have taken a more supportive po-
sitionan response to the boycott have not enjoyed correspondingly
greater trade with the Arabs. For example, an Associated Press story
published in the Washington Post on March 4 of this year: ;

France's dream of billions of extra dollars in trade revenue resulting from its
pro-Arub foreign poliey has been badly shattered. . . . Figures of the Organiza-
tion for Eeonomie Cooperation and Development (OECD) show that countries
triticized ax being pro-Tsrael, such as Holland, West Germany and Sweden, actu-
ally have improved their nonmilitary trade with the Middle East more than the

French,™

According to OLECD figures, France improved its monthly trade
with the Middle Fast, excluding Israel but including Tran, 7 49,9 per-
coent an 1974 over 1973, At the same time, the U.S. average monthly
trade was up 109.1 percent, West Germany was up 100 percent, Holland

M heel for example, Baltimore Sun, Apr. 23 3 New York 1 > 76
Wi tan Kelence Monitor, Mar. 14, 1976, 1076; New York Times, Mar, 12, 1076;

TUANLough the story Included Iran, that country is not a participant in the boycott

(-’ r« .,:v'. ’\rnh country. But even when excluding Iran, the trends would remain essentially
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up 83 percent, and Sweden increased these sales by 93 percent. OEC
figures for 1975 support the same trend.*** )

These trends apparently reflect Arab business judgments based c
the quality and price of the goods sold by the major exporters. Tk
United States has a major competitive advantage in agricultural prod
ucts and a wide variety of manufactured products. It is nonetheles
difficult to predict what the impact of legislation prohibiting compli
ance with boycott requests will be on United States trade with Aral

nations.

8 Ibid.

CuarteR V.—LEGAL ASPECTS OF THE ARAB BOYCOTT
INTRODUCTION

‘The basic legal issues raised by the Arab boycott involve U.S. anti-
trust law, the IExport Administration Act, corporate disclosure laws,
und civil rights laws. The applicability of U.S. civil rights law is raised,
for example, by an American firm’s decision to comply with the boy-
cott practico of requiring certification that the U.S. firm currently
employs no members of the Jewish faith and will not do so as long as
the firm continues to do business with the requesting concern, that no
member of the firm’s board of directors is Jewish, or that the firm con-
tracting to do business in an Arab League country agrees not to send
persons of the Jewish faith into the requester’s country. These require-
ments raise questions not only about the applicability of existing civil
rights laws rll)ut whether new law is needed to cover these practices.

Applicable Federal civil rights laws are summarized in the tes-
timony of Antonin Scalia, Assistant Attorney General, Office of Legal
(ounsel, Department of Justice in recent congressional hearings:

“Ior purposes of this discussion, civil rights problems which may
result from the “Arab boycott” can be divided into three categories:
diserimination in employment, disecrimination in the selection of sup-
pliers or contractors, and discrimination in the treatment of customers.

“Diserimination in employment.—The Federal Government is pro-
hibited from discriminating in employment on the basis of race,
religion or sex by the Constitution itself. In furtherance of this con-
stitutional prineiple, Exccutive Order 11478 explicitly prohibits dis-
crimination in the employment practices of Federal agencies and
charges the Civil Service Commission with responsibility for enforce-
ment of the prohibition. In 1972, discrimination in employment prac-
tices of Federal agencies was made unlawful by statute through the
addition of § 717 to Title VII of the Civil Rights Act of 1964. In-
forcement of § 717 rests with each agency, with respect to its own em-

sloyees, with oversight responsibility in the Civil Service Commission.
&t should be noted that both Executive Order 11478 and § 717 of Title
V11 specify that they are not applicable to “aliens employed outside
the limits of the United States.” The implication of this is that they
do apply to United States citizens employed throughout the world.

“With respect to diserimination in employment by private com-
panies and individuals, Title VII of the 1964 Civil Rights Act, as
amended, prohibits a broad range of “unlawful employment practices”
by any private employer “engaged in an industry affecting commerce
who has fifteen or more employees.” The prohibited practices include
refusal to hire an individual, or any diserimination regarding the
teras or conditions of his employment, based on race, color, religion,
sex or national origin. Once again the statute contains an exemption
“with respect to the employment of aliens outside any State,” which
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implies that it is applicable to the employment of TTnited State
citizens by covered employers anywhere in the world. Prior to Mare
1974, the Department of Justice had civil enforcement responsibilit
with respect to this legislation, but it is now Jodged in the Equal Iy
ployment Opportunity Commission.

“In addition to Title VII, there are special restrictions upon di
crimination in the employment practices of persons who hold contrac
with the Federal Government or perform federally assisted constru
tion. Executive Order 11246 forbids such employers to discriminat
on the basis of race, color, religion, sex, or national origin. Respons
bility for securing compliance with the Executive order belongs t
the various contracting agencies, subject to the overall authority o
the Secretary of Labor. Sanctions include the bringing of lawsuit
by the Department of Justice, upon referral by the agency, to enfor
the nondiscrimination requirements. It should be noted that the orde

ermits the Secretary of Labor to exempt classes of contracts whic
involve “work . .. to be . . . performed outside the United State
and no recruitment of workers within the limits of the United States.
The clear implication is that, in general, contracts to be performe
abroad are covered.

“While Title VII and Executive Order 11246 contain the prineip:
Federal restrictions upon diserimination in private employment, som
agencies have issued regulations, based upon their particular statute
concerning employment practices of federally regulated or assiste
entities. See, for example, the regulation of the Federal Communic;
tion Commission, 47 CKR § 21.307.

“Discrimination in selection of contractors—Title VII and the Ex
ecutive order discussed above relate only to “employment.” They do n
prohibit discrimination in the selection of suppliers or subcontracts
nor does any other generally applicable Federal statute or Executiy
order. With respect to the procurement practices of Federal agencie
the Constitution would presumably prohibit any discrimination, eve
as between contractors, on the basis of race, color, religion or nation:
origin. With respect to the contracting practices of private firms, how
ever, the Federal civil rights laws impose no constraints which woul
be annlicable to the present situation.

“Diserimination in the treatment of customers—There are no gen
erally applicable Federal civil rights laws which prohibit discrimin
tory refusal to deal with a particular customer. The closest approac
to a broad Federal proseription is Title VI of the 1964 Civil Right
Act, which prohibits the recipients of Federal grants from diserim
nating against the intended beneficiaries of federally assisted program
on the ground of race, color or national origin—for example, such di
crimination by private hospitals which receive Federal money. Son
civil rights statutes do impose restrictions, unconnected with the receil
of Federal money, upon partienlar areas of commerce—for exampl

‘itle TT of the 1964 Civil Rights Act, relating to public accommods
tions, and Title VIII of the 1968 Civil Rights Act, relating to housing
There are, however, numerous State laws which impose more gener:
restrietions. :

“To summarize : The matter of employment diserimination on th
nart of private individusls or companies is the subiect of a hroa
Federal statute and also of an Executive order with wide application

Responsibility for overseeing enforcement of these laws rests with
arencies other than the Department of Justice, With limited excep-
tions, none of which have significant application to the present px'o{)-
lemn., Federal eivil rights laws do not prohibit private discrimination
in the seleetion of contractors or the treatment of customers.”™ 1

Whether the U.S. securities laws should be amended to require
inereased disclosure of a firm’s boycott-related activities, on the part
of publicly owned and traded firms, has also been the subject of recent
legislative proposals. There have also been proposals to amend the
Export Administration Act to prohibit specified types of participa-
tion by U.S. firms in activities designed to further boycotts against
countries friendly to the United States, as well as to strengthen the
act’s reporting requirements,

Action by banks in forwarding letters of credit or handling other
commercial documents containing clauses to the effect that certain boy-
cott prdctices have been or will be complied with *#° has been the subject
of recent, State legislation designed to prohibit such participation.*
One of theso statutes states that “no financial institution shall accept
any letter of eredit or any other document which evidences the transfer
of funds or credit which contains any provision which discriminates
or appears to discriminate against any person on the basis of race, color,
creed, national ancestry, or sex or on ethnic or religious grounds. or
of uny connection between that person and any other entity.'** The
New York statute that prohibits discriminatory practices based on
“race, creed, color, national origin, or sex” in buying, selling or
trading, both on the part of persons directly party to such trans-
actions and those who “do any act which enables any . . . person to
take such action.” 143 ¥

ANTITRUST LAW

The applicability of Federal laws to activities within this country
carried out in furtherance of the Arab boyecott and the necessity of
andditional legislation will constitute the major portion of this section.
It ix worth reemphasizing that the primary boycott—the refusal of the
Arub League countries to do business with Israel or to sanction im-
portation of Israeli goods or components—is a sovereign act that is
generally thought to be beyond the scope of U.S. laws.*** What we are
concerned with is the tertiary (or extended secondary) boyeott by
which boycotting Arab League countries attempt to cause U.S. com-
panies not to deal with other U.S. companies which are included in
their compilation of “blacklisted” firms.

' 1" 8 Congress. Senate. Suhcommittee on International Finance, Committee on Rankine,
”m'-l!‘\: and Urban Affairs. Foreign Investment and Arab Boycott Lezislation. ITearipes.
tith Coneress, 1st Sesslon on 8. 425, Amendment No. 24 Thercto: S. 953. S. 993, and
#1a03 May 22 nnd 23, 1975. Washington, U.S. Gov't. Print. Off., 1975. Pp. 165-164.

' Eee letter from Representative John B, Moss, chatrman, Subcommittee on Oversight
B Investizations, Committee on Interstate and Foreign Commerce, U.S. House of
'l:-;r':‘-v n::nl(l‘\"-;rﬂ.?'f(.’iun‘c; :ZMI(:WGt to B\(;;\jlnmin S. I‘!losenﬂml. chairman, Subcommlittee on

"y IMSUMer, and netary Affalrs, regardin earings e by C -
7;:1:1 ;-(M‘.l“l'lh“ll'“ ,.\;u.hl«‘(nn\lntit?tgo.(('gu‘blo published.) Lrnimi i et

' v Fiiinots Publie Aet 79-065, *11linol . 75

ey 1}l!n~.v|u Pubilie Aet 79-965, I'bid., See. 4? RIS (R

Ml ! 162, Laws of New York 1975, amending see, 206, New York Executive Code,
te4 l'«m-.)\---Jvnh-nun, Lionel, “Antitrust Implications of the Arab Boycott : Per Se Theory,

¢ Faxt Polities, and the Bechtel Case.” Paper presented to the Conference on Trans.
sl Beonomie Boyeotts and Coercion, Austin, Tex., Feb. 20, 1976, pp. 1-4.

,\n‘ eveeption {8 when “persuasion and pressure’” from economle, political, and securlty
relationships, or diplomatic efforts are able to influence the practices.
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If two or more U.S. firms were to combine for the purpose |iave been eireumseribed by later cases, FFor example, it has been held
either of not dealing with some other firm(s), or of preventing some that repeated refusals to deal may constitute a course gf deah‘x}g that
neutral third-party firms from dealing with the object of the“U.S. violates section 5 o‘f_tlm”ngeralTrnde Commission Act *** as an “unfair
boycotters’ activities, the combination could be termed a true “boy- picthod of competition” *** and that an antitrust violation will be found
cott” in the sense that that term has traditionally been employed m\:"ﬂiﬁu“ ful if the size and market power of refusing firm are such that
antitrust law.4s . o /f} ¥ it manopol ¥ power is likely to insure compliance with its conditions

In Fashion Originators Guild of 4me7:zca‘ v. F.T.0.,* the /TS, for dealing.s
Court of Appeals for the Second Circuit said, “A combined refusal to POLICY OF ANTITRUST LAW
deal with anyone as a means of preventing him from dealing with a

i y i i ction is directed, is a boy- . t
Elgzgda%(giorgz);égggtn fg ;)Vg;:’nxg %ggig(ilr?lﬂxxlvegxf” 147 Moreover, it has begn primary purpose of the Sherman Act to protect deserving private

held that a boycott produced by “peaceful persuasion is as much with- [*r=ons but to vindicate the public interest in a free market,” 167 That

Y . : ird sfatement is particularly relevant to an examination of the applica-
i 7 hibitions as one where coercion of third :!:fcment is particularly t X a 1e applic:
in the [Sherman] Act’s pro 5 bility of TLS. antitrust laws to business refusals to deal with “black-

3 N 3 148
PRrccs B P i i inati fi lsted™ firms preeisely because the refusals have had some adverse
i se involving the combination of firms at ! - sely ; . als he g ,
i il b . businessmen. The language used by the

1 1 ition with each !mipuct on individual U.S.
the same level }‘11‘ PrO%PCtggﬁ fﬁiegfgfggill ynclo;(;?égigg gopernicious ninth cirenit does not reflect a new approach to the policy behind
Othel'}};’ut for té f ‘éomell‘nst antitrust offenses.™ The same thing is not «¢nforcement of the antitrust laws but rather reiterates what has been
t('}:}?lilt-aﬁz (t:g:: ;fuvzrlgical boycotts (those involving rest.rain_ts imposed stated many times before. For example, the Sup};ome Court in 1947
l?y a firm at one level in the marketing chain upon the dealings of one il that the purpose of the Sherman Act was to sweep away all
or more firms at a lower level in the chain). But since the formulation ] preciable "],’S'“'UC'UOT}S Sg ,'f}llgt the statutory policy of free trade
of antitrust rules concerning distribution restrictons,'* the legality of hn’uhl‘lfo ol}c(‘.ltl_Vf—l}’ _dChme s s Bok 1) f Mt T
rertical restraints on trade (usually on the distribution of goods) has _Lawer courts have emp wsized the fact that e antitrust laws ave
::o be determined within the context of the entire transaction. The ! bv used to prevent unreasonable restraints of trade or competi-
t f a vertical conspiracy will be further addressed below, in t:on'*” and that in the absence of some per se antitrust offense a
i e e t of the c‘om laint filed by the Department of Justice against «©Urt must resort to a reasonableness test to determine “whether the
llhe %)ntle? IOCorcm See infra, note 169 and accompanying text). | >heme or activity] poses such a pernicious effect on competition
t.mr §° llf : diIs)t.;inmish‘lble £oom & “boycott” is a “concerted refusal that it must be condemned as [a violation].” ¢ The observation of
\du' lu S' erine the Ection(s by some U.S. firms in furtherance of the #nother court tl.mt t_he protection of the Sherman Act is available not
ffralgab;)ycc;tbchave generally taken the form of refusals to deal with ©nly to “those in direct competition” with a defendant or to “those
certain other firms that are “blacklisted” by the Arab League coun- who have direct dealings” with a defendant 6! must be read in the
tries, the term “refusal to deal” will be employed here. The applicabil- context of the holding that only where there is injury to competition,
]3, ef)’f antitrust laws to refusal-to-deal activities also entails making “* distinet from Injury to competitors, is the perpetrator liable under

ititr : : = : +al the antitrust laws,
“ i ion between unilateral and collaborative or conspiratorial ! : o
ag?i% ;}lgtll.-.rzmt o In secking to determine whether and under what conditions the

; ; : antitrust laws should be made applicable to business refus Is to deal

se on whether a businessman may select his customers ?"titrust lay ¢ plics Sines Sals to deal,

orz&;gleﬁgl&% ::vahatever basis it chooses is United States v. Colgate & v distinction should be made between refusals based on the desire
0.5 (olgate is still good law, but some aspects of the Colgate doctrine ' attain or maintain a monopoly position and those in which the

As recently as 1973, the ninth circuit commented that “is it not the

5 . edings Against Secretary of Commerce Rogers C. B. Morton," T !".‘\l.(:‘. § 45, :
mn’l:wi:;nlr(;%ng'r‘rm%)vg;:lc;hg 1:51(1 I’“;n'nstig‘ntlnnﬂ. Commiitee on ]{Pterstnte] unde}‘orelm: . P '|7 r:’-' '\ .(.Ilfrltlvvlln;h 1‘1‘§ I'tackm{‘; (],‘o., 125\7 H}S' 4:“1 (1921)(‘: see nln(;_ Oppenheim, 8. Ches-
¢ ce, U.! eprese U ’ 2 C88.). Memorandum of Law at ‘el and Glen 13, eston, Federa ntitrust Laws : Cases and O rnts. St. Paul,
Commerce, U.S. House of Representatives (94th Cong., 1st s ) 4 Miva  Weat Publishing Co,, (1068) pp. .;5')3-5;;:;' “Refusals To 1'):~nl."( PRISRAS T Lual

. l2"(1)‘?'14 F. 2d 80 (2d Cir. 1940), afi"d, 312 U.S. 457 (1941). = ’ ’1 nited ';s'lp/;;:w”\;.h(é‘:-l(;ut“.;i‘l{;r;nHc & Pacific Tea Co., 671 I. Supp. 626 (E.D. 1L 104¢),
17114 I0, 2d at 84, L AIIE 24 0 (Tth Cir. 1040),  © b
) 3 d Dealers Ass'n, 344 T. Supp. 118, 141 e I nited States v, Hilton Hotels Corp., 467 T, 24 1000, 1003 (9th Cir. 1973).
(?lg l{\yagdc{gr'rczl;le Ko ENEINE YN P A 4 Ml omited Statea v, }cllo‘w Cadb Co., 332 'U.S. 218, 226 (1947) : sce uls:) }“ushfon Origi-
“i0'See Klors, Ine. v. Broadway-Iale Stores, Inc., 359 U.S. 207 (1959) malore tiuild of America v. P.T.C., 312 1.8, 457, 466 (1941).

T ens ted States v. Arnold Schwinn & Co., 388 U.S. 365 (1967), in o= New Kpundard Ol Co. of N.J. 1. United States, 221 11.8. 1 (1911) ; T'nited States v.
wlzil(.'!{\ t;:‘cm}:lo':xhrt(’ggg ;grtrl/\”zrc‘:tnln'condltions under which vertical restraints on the resale a5 ";1- an Tohacco Lo, 221 1.8, 106 (1911) ; Chicago Board of Trade'v. United States,
of goods would be consldered per se unlawful, but left open, to be determined under the Taka 4 o (1018) ; Ace Beer Distributors, Inc. v. Kohn, Inc., 318 1. 54 988 (Gth Cfr.
Rule of Reason, the legality of other restrictions on absolute freedom of resell. : _"m""fl.cdt'nh-:l: 375 U.8. 022 (1063) ; United States v. Manufacturers Ilanover Trust

5 Inited States v. Bechiel Corp., Civil No. C-76-99 (N.D, Cal., filed Jan. 6, 1976), here- Sl L;r'"\'}:;r':‘r'z {2,’;‘€Yc}.£’33,’c, Corp., 282 F. S 876, 833 (S.D.N.Y. 10
omplaint. v i LY s ¥, + 283 F. Supp. 876, 883 (S.D.N.Y, 1968), af'd,
’neg}g:ll.ﬁge.ré%({'lt%l'.le'fnl()llgidunl Refusals To Deal : When Does Single Firm Conduet Become "' CF S0 o2 Clre, 1969)), cert. denled, 394 U.S. 099 (1969). “It 1s “~.\ﬁ settled that the

. fretralnt of teade' referred to In sec 1 of th t me ty asonal Stri
Vertical Restraint 7’ 20 Law & Contemporary Problems 590, 603 (1965). trade o that, aw the cus “out, every' commorcial comirnet Lognable rostraint of
at, P eases point out, every commereinl o 't has s PStr £
161 250 U.S. 300 (1919), s&ert npon teade,” Ace Beer Distributors, Inc., lhi()l., :u.a“r"f ﬂlg(::}r;t‘.[t i s

W lwrner v U S Gypsum Co., 11 F.R.D. 545, 546 (N.D. Ohio 1951).
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refusing party merely substitutes one firm for another in his decisio
to do business with only one of them. As Professor Carl Fulda ha
observed, paraphrasing the language in Ace Beer,'** in the absenc
of an attempt to achieve or maintain a monopoly,” the Colgate righ
of customer selection gives a businessman the legal right to chang
trading partners “regardless of any hardship for the [displace
party] and even in the absence of any plausible justification.” %

While the eeneral term “antitrust laws” has been used throughoy
this section, the pertinent antitrust statute is the Sherman Act,*** pa
ticularly section 1 and 2. They prohibit contracts, combinations, or cor
spiracies in restraint of trade or commerce,*® and monopolization o
attempts to monopolize.**® The language of those sections has generall
been construed, to mean unreasonable restraints on trade.'®” But therei
a history of case law standing for the proposition that any concerte
refusal to deal is per se unlawful.*®®

THE BECHTEL SUIT

The recent antitrust suit filed by the Department of Justice again:
the Bechtel Corp.*® and its wholly owned or controlled subsidiarie
referred to in the complaint as the “Bechtel Group,” *"° affords an o‘
portunity to evaluate the applicability of the antitrust laws, not on!
to the specific circumstances that precipitated the Bechtel filing, It
also to the range of other boycott-related activities as shown by tl
existing data.

On January 6, 1976, the Department of Justice filed suit against th
Bechtel Corp. and its subsidiaries, United States v. Bechtel Corpon
tion,'* alleging violations of section 1 of the Sherman Act and accusin
the companies of conspiring to restrain trade in this country by rease
of agreement(s) not to do business with people and firms (potenti
Bechtel subcontractors) that have been “blacklisted” by the An
League countries. The Bechtel complaint charges a combination an
conspiracy to boycott in unreasonable restraint of trade and con
merce.r? To analyze the complaint. Mr. Kestenbaum, an antitre
specialist, asks, then answers; three questions: “What conspiracy? ..
What boycott? ... What commerce?”

In paragraphs 7 and 20 of the complaint, the defendants and ce
tain unnamed conspirators are alleged to have participated in t!
“combination and conspiracy which resulted in an-unreasonable r
straint of . . . interstate and foreign trade and commerce in viol
tion of section 1 of the Sherman Act.” It is Kestenbaum’s theory th
the unnamed conspirators are the probably unreachable Arab natio

102 318 F, 2d 283,

183 Flda, “Individual Refunds To Deal: . .

15 U.8.C. 1-T.

16 15 11.8.C. 1.

166 15 U.S.C. 2.

107 See note 113, supra, and accompanying text.

163 Paghion Originators Guild of America v. F.T.C., op. cit. ; Klors, Inc. v. Broadway-H
Stores, Inc., op. cit, ; Radiant Burners, Inc. v, Peoples Gas Light & Coke Co., 364 U.S.¢
(1961) ; Silver v. New York Stock Eachange, 373 U.S. 341, 347-348 (1963) ; United Std!
v. General Motors Corp., 384 U.S. 127, 145-146 (1966).

18 Complaint filed Jan. 19, 1076, See note 113, supra.

170 I bid., pars. 4 and 5.

171 The greater part of the ensulng analysis of Bechtel owes much to Lionel Kestenbau
and is, in fact, a summary of the major points ralsed by him both in his paper and
his oral presentation to participants in the Conference on Transnational Xconen
Boycotts and Coercion in Austin, Tex., in early 1076. Unless otherwise indicat
quoted material is from Kestenbaum.

172 Complaint, pars, 20-22,

. at 597,
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als: While “it is novel” to apply the principle that one joining an exist-
ing horizontal combination of persons or entities who are “beyond the
reach of jurisdiction because of foreign governmental action® is him-
«1f Jiable as an antitrust violator to this type of situation, there are
analogous cases—to the effect that restrictive agreements made by
combinations statutorily exempt from much of the substance of the
antitrust laws (for example, agricultural cooperatives, labor unions)*#
with others who do not enjoy the exemption (s), are violative of the
antitrust laws—that would support such a charge.*™

That explanation of the “conspiracy” in the Bechtel complaint is
hut one of three “horizontal conspiracies” advanced.*” Another is that

lechtel was a party to a conspiracy between non-Arab entities within
(and possibly outside) of the United States to conform to the boycott.
Such a “conspiracy” would not necessarily require any more than
that cach of the participants was aware, prior to making its
own decision to participate in the boycott, of the actions of others. The
third theory is that Bechtel orchestrated a conspiracy among its sub-
contractors that they not deal with “blacklisted” firms,?™

Whether a boyeott may be justified by its noncommercial purposes
and laek of anticompetitive intent is sufficient to immunize a horizontal
boveott from per se illegality has been settled in the negative by the
Supreme Court.r”” ITowever, 1t is still being debated by lower Federal
conrts. Y The eritical factor in determining the antitrust significance
of a hoycott is whether there is a resulting adverse effect on competi-
tion.'” Thus, the argument that boycott-related activities within the
United States, as “basically the result of political conflict,” are im-
mune from antitrust attack, is not supportable if the requisite adverse
competitive effect is found to be present. In that context, it is likely
to be the market power of the boycotting group that determines its
susceptibility to a Sherman Act charge. The Department of Justice
apparently plans to adduce sufficient evidence of adverse competitive
etleet occurring as the result of the alleged conspiracy.se

Although the per se prohibition against horizontal boyeotts is
predicated on the perniciousness of any group’s ability to “foreclose
aceess to the market or to coerce compliance,” the market power of

‘: See 7 U.8.C. 91-292, the Capper-Volstead Act; 15 U.S.C, 17.
2 A snmple ur_uppucnblc case law is compiled in note 29 of Kestenbaum’s paper,
o ..\:(l;m 1y, !\ustvnbnum advances four theories of the alleged conspiracy ; but one of
e Lut"? wrt.i('.nl conspiracy existed between Bechtel and its subsidlnElés—-nlthongh
t‘xx sible to rust'nin under case law (“The fact that these restraints oceur in a setting
;v"é, Vo us\nl\"\.cxzf'lgully integrated enterprise does not necessarily remove the ban
e v ;‘l'n)n" Act”; “The corporate interrelationships of the conspirators are not
“;. x;n‘l”\':_nf the applicability of the Sherman Act.” United States v. Yellow Cab Co
e ‘.l;.(:‘l.‘H:!:(‘:on:gnt:'g‘[;cg; ‘ti(;ltl;% favtored: ""l‘hero is no indieation that the Bechtel
1 aT.'h'nal.-n." iﬂnl(- :xoto 28 of Kestenbaul‘ne'g g:gi}rs.e STNIEND SPnmR I B Ml
1e complaint, paras. 2 (b), (c), charges that defendants ©
Erecaty S i DATE W ), che § dants have required their con-
specifically tdentifying those Xnt:‘hgll;ll(u,iti‘lts(td IERIE " R R ShTtied Tile ol s
o !:-« nln‘-ln- 140, supra,
"t Mee Bird. C, Coleman, “Sherman Aect Limitations on N
ko d. ( 0 onco
"' ;‘f‘l’-‘.a.«, 'l’l’l‘:‘l“&h’(‘l“l’l’"‘lg R‘(:tk‘})g},:“]‘llqg?'“;?n}q 24;’{1 (19t70) :Ilcgong' Jorl?r!ln%.ciﬂ}\vnc‘sncf.ﬁ;;‘:grl}is
Fobe SO0 S Dheary o e ense, 3 Northwes ern Un versity Law Review 705 (Jan.—
:: .’;,',, vm':‘ ]iwl' Tmrn.,nnél 110(?(‘7'121)&31':'11%’;;{‘?:& bl SRS A
e complaint as drafted specifically alleitos, inter alia, that “Sub
:T:,n.,d;.“.‘,,r,:‘”.',rf}';ﬂn"(l n}mn access in dealing with prime coutrnctorskiu “?;f{,’}.‘;{ﬁ,’: ’\’ﬁfﬁ
R T R R P G L
ot ) . systems, , equipment, and services in ¢ vi
major conatruction projects in Arab League countries has been auppr:ssgdgm(‘gg(;.“%g ('i;;r)l.l
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the boycotting group is important but not determinative. Never-
theless, in paragraphs 8 and 10 of the Bechtel complaint, the defend.
ants, “one of the largest prime contractors in the world,” are said to
have sold their design, engineering, consulting, managing, procure.
ment, equipment and supply delivery, economic and site feasibility
study, and construction services to “governments, governmental agen
cies, large businesses . . . or joint ventures among members of thes
classes.” Paragraph 9 states that of $1 billion worth of major build
ing contracts awarded in the Arab countries in 1974, the defendant—
together with 12 other prime contractors—shared all but a small per-
centage of that amount.

The commerce alleged to have been affected in this country is, as
set forth in paragraph 23 of the complaint, that concerning materials
and systems unable to be supplied by “blacklisted persons located i
the United States . .. in connection with major construction proj-
ects in Arab League countries.” Since the commerce allegedly affected
is within this country and since actions taken outside the United
States jurisdietion have effects within the country that may creat
liability nnder U.S. law the act of state doctrine woul dnot normall;
deter T7.S. judicial action,®!

APPLICABILITY OF ANTITRUST LAW TO TIE ARAB BOYCOTT

The subcommittee’s search of the subpenaed Export Administra
tion Act reports revealed few cases of concerted refusals to deal in
volving the requisite facts to warrant antitrust sanctions.’®? If thes
data accurately reflect the complete picture of boycott activities, the:
suggest that the Sherman Act may be able to resolve only a fer
of the types of activities potentially damaging to small busines
Even in instances where antitrust prosecution might be legally sup
portable, there are those such as Professor Kestenbaum who argu
that the use of the antitrust statutes might not be as desirable, frou
a policy viewpoint, as “legislation or . . . executive action unde
the laws applicable to foreign trade.*

Mr. Kestenbaum sums up the situation this way:

“The institution of the Bechtel case does not, however, clear up tl
confusion and inconsistency in government policy. U.S. business (an
its counsel) are being told two contradictory things. On one han
they are told to develop trade, to promote a U.S. industrial presenc
in Arab countries. Furthermore, by statements of the President an
other officials, the message is in effect conveyed that industry !
expected to go along with the Arab boycott in order to accomplis
these ends. On the other hand, companies are being more and mo
belabored and assailed for accommodating to that Arab poliey. TI

1% See, for example, United States v. Aluminum Co. of America, 148 T, 2d 416 (24 (!
1945) : declding that an agreement, entered Into outside the United States, concernl
the importation into this country of aluminum, did violate sec. 1 of the Sherman A
Judge Learned Hand concluded that despite the fact that “We shonld not impute to C
gress an intent to punish all whom its courts ean eateh, for conduct which has !
consequences within the United States . . . 1t 1s settled law . . . that any state wm
fiepose liabilities, even upon persony not wthin its alleglance, for conduct outside |
l[):n;i;ar tt;m'g has consequences within its borders which the state reprehends. . . .” I
P, 24 at 443.

2 A “econcerted refusal to deal” in this context refers to agreements between two
more parties to refuse to do business with a third firm.

i Kestenbaum, “Antitrust Implieation of the Arab Boycott: * * ¢ at 27,

Iteeitd! suit and other steps are so viewed. They are uncertain signs,
fowever, beeause of the widely-published reports of unresolved intra-
government conflict. More to the point, it is simply not possible to
sati=fy the contradictory directives. ¥

“In this context, the Zechtel case has the additional problem of any
antitrust suit with novel aspects—which is that it is likely to remain
unresolved for an extended period of time. Even the threat of anti-
trust liability in this situation—which would include possible treble
damages to injured parties—can stimulate some U.S. firms to pru-
dently resist adherence to secondary boycott agreements. But if this
policy objective is desirable, it would seem more efficient and effective
to achieve it by legislation or by executive action under the laws ap-
plicable to foreign trade.” 184

™ Jbid., p. 25, with author’s footnotes omitted,
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APPENDIX A
Cos 1M PT PROCEEDINGS AGAINST SECRETARY OF COMMERCE, RoGERS C. B. MORTON 5
SUMMARY

(Subpdtted by John E. Moss, Chairman, Subcommittee on Oversight and
Investigations, Committee on Interstate and Foreign Commerce)

INTRODUCTION

On November 11, 1975, the Subcommittee on Oversight and Investigations, by
a vote of 10 to 5, approved the following resolution :

“praolved, That the Subcommittee finds Rogers C. B. Morton, Secretary,
U'nited States Department of Commerce, in contempt for failure to comply with
the subpoena ordered by the Subcommittee and dated July 28, 1975, and that the
fartx of this fullure be reported by the Chairman of the Subcommittee on Over-
sight and Investigations to the Committee on Interstate and Foreign Commerce
for such netions as the Committee deems appropriate.”

Thix action was taken because Secretary Morton has repeatedly refused to
counply with a Subcomittee subpoena for Arab boycott reports in the possession
of secretary Morton, These reports are needed by the Subcommittee in order to
determine the nature and scope of the Arab trade boycott.

The Subcommittee's first request to the Commerce Department was on July 10,
1075 Secretary Morton wrote to the Subcommittee on July 24, 1975, refusing to
furni«lh the requested information. On July 28, the Subcommittee issued a sub-
1+«un duces tecum for those reports. On August 22, Secretary Morton wrote to
tLe Subcommittee stating that he would not comply with the subpoena. The
Nulvommittee wrote Secretary Morton on September 2 to remind him of the
Nuleounnittee's jurisdiction and need for the information and te advise him
that he would be called upon to appear before the Subcommittee with the
docunient s,

The Secretary’s explanation for his noncompliance on those occasions and
sitew, Is that be believes Section 7(c) of the Export Administration Act—the
«atne act that requires the reports to be filed—also requires the Secretary not to
disclose them to Congress.

(i Reptember 2, and on numerous oceasions since, the Subcommittee explained
to the Secretary why his interpretation is at variance with the terms of the statute
atd nlvo Inconsistent with the legislative and oversight duties granted to Congress
viider Artlele I of the Constitution. Secretary Morton sought, and on September 4
resvived, an opinion from the Attorney General supporting his position for not
complying with the Subcommittee’s subpoena.

Svretary Morton appeared before the Subcommittee on September 22 pursuant
to the July 28 subpoena. Secretary Morton acknowledged the Subcommittee’s need
sl Jurisdiction for its inquiry into the impact of the boycott. Asked if he had
brought the subpoenaed documents with him, Secretary Morton answered that
Le liad not brought the documents and again asserted that the confidentiality
scvtion in the reporting Act precluded him from compliance with the Subcom-
wittee's subpoena,

The Subcommittee carefully considered Secretary Morton's position during
"'”( days of open hearings, Secretary Morton was present on September 22 and
on November 11, On October 21 and 22, the Subcommittee heard from three lead-
|n;.--nnrmmlunnl law scholars who discussed Secretary Morton’s obligations,

1 lfsv'.\ntu'ummlttoc considered alternatives to contempt proceedings. On Septem-
ber 22, Congressman Rinaldo suggested at a Subcommittee hearing that the

' Thls vummary was prepared for use by subcommittee staff In further contempt pro-
eredings agalost Secretary of Commerce Merton, Dec. 5, 1975, ik
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Subcommittee bring the controversy before the courts by seeking a declaratory
judgment. The Chairman answered that such relief was not possible under exist.
'ing law. The Chairman sought, and on September 29 received, a memorandum
from the American Law Division of the Library of Congress which carefully
analyzed that question and concluded on the basis of Supreme Court cases
involving similar controversies that the Court would not find it justiciable. On
another occasion, the Subcommittee considered in an open hearing a compromise
consisting of obtaining the information with a promise that it would not be made
public. However, it is the position of a majority of the Subcommittee that it
would not be responsible for the Subcommittee to make a decision on what to
do with the reports until after it has carefully reviewed them. Further, allow-
ing the Executive to tell Congress what information it can have or under what
conditions, would .(absent a clear waiver of congressional authority) do violence
to the doetrine of separation of powers and the oath of office.

Thus, since July 10, 1975, the Subcommittee has been denied information that
it needs for its investigation.

o

ARAB BOYCOTT INVESTIGATION -

Although the Arab trade boycott has been in existence for at least 20 years
its impact has recently intensified as the result of increased wealth in the Aral
world due to petrodollars in large part gained from the pockets of American
consumers. Generally what one country chooses to do with another is its business,
but the problem with the Arab boycott is its apparently unique secondary aspects
that serve to impose its practices on citizens and businesses in this country.

NATURE OF THE BOYCOTT

The Arab trade boycott against Israel in effect takes two forms. First, Arad
nations refrain from doing business with Israel. Second, Arab nations require
other countries to join their boycott as a condition from doing business with
Arabs. The secondary boycott involves the coercion of U.S. companies to engage
in anti-competitive and discriminatory practices, a matter of central importance
to Congress.

American firms are being required (1) to refrain from doing business witl
Israel, (2) with other American firms who do business with Israel, or (3) witl
firms which have United States citizens of the Jewish faith as members of their
boards of directors or with controlling stock interests. For example, one Arat
concern required compliance with the following statement in order to do business
“And we solemnly declare that we, or this company, are not Jewish, nor controlle
by Jews.”

Not all of the boycott causes are as blatant in expressing their ethnic o
religions biases. Many of the boycott clauses examined by the Subcommitte
state: “. . . and the offeree otherwise agrees to comply with the boycott.”

UNIQUENESS OF THE BOYCOTT

There have of course been other multilateral trade boycotts. The Arab boycot
is unique in its secondary aspects. For example, when the United States boy
cotted Cuba, it did not require other countries to join the boycott against Cul
ay a condition for doing business in the United States. Further, a boycott on tl
basis of religious preference is a violation of federal law, raising serious ques
tions under both antitrust and civil rights statutes.

DOMESTIC LAWS AND THE BOYCOTT

The boycott is clearly contrary to American principles of free trade an
freedom from religious discrimination. It also appears violative of antitrus
and other federal laws, laws within the jurisdiction of the Committee on Inter
state and Foreign Commerce.

The Federal Trade Commission and Securities Exchange Acts are within th
jurisdiction of the Interstate and Foreign Commerce Committee. The Feden
Trade Commission Act prohibits “unfair or deceptive acts or practices in con
merce” and “unfair methods of competition.” Similarly, the Committee hi
Jjurisdiction over the Securities Exchange Act which provides that any “manipr
lative or deceptive device or contrivance” relating to the sale of securities !

unlawful, Under the regulations of the Securities and Exchange Commission
ibte corporations are required to afford stockholders “full discli;sm:e" of .iilfm':
ation material to a company’s finaneial situation, a duty which would include
disclusure of a corporation’s response to a boycott request,

v,
'
Lo

OTHER ASPECTS OF SUBCOMMITTEE INQUIRY

The Subcommittee has obtained information that some i
lave lost substantial export business as the result of Ilaviggnl:gzgcplc:ggr&?(t)g:
Arab boycott list, For example, the RCA Corporation reports that they did
albwut §10 million worth of export business annually with Arab countries prior
to Lelng placed on the boycott “blacklist.” RCA states it had every reason to
Iclieve fts export sales to the Arab world would rise above the $10 million level
1 -\n!"-';'r. ,slm-(; bvim(;1 placed on the boycott list, RCA’s business with Arat;
countries has o] i i
cufth ‘Ir'. :nm‘::l:;npm to less than §1 million for a loss in sales of at least $9

It the course of the investigation, which began in A ri § i
fias eone into possession of documents evidencigng el’fortg blgr El;ie?gunbcg);gusngtﬁg
\:..-‘Irh'.'ln n,rpns 19 cause other American firms or individuals to agree to boyéott
provisions. The Subcommittee has also obtained copies of offers ato do business
rr‘.::_l Arab countries that were cireulated in this country by the Dep'zrtme;xf
f xr,»:ur:n;i:c;.- duslpltebthe f?tct': thatlthiese offers had boycott clauses and‘despite
o fac at such a boycott is violativ icy express i Expor
; !:uln\is(rulinn Act (50 U.S.C. App. 2-1t05‘.’;3. % N Doy sapoenil In e i

On November 26, 1975, Seeretary Morton announced ths
':.‘.-:,: will no ](){lm'r cidreulate tenders, bids, or offers (t'ox':ttutilxllcl?ﬂcggt'lz};rtcitgfxlé{:;.f-
1L tevd for Congress to determine if the Commerce Depurf’meﬁt is now ﬁ.xllu
ra ‘.—’:-l,.m(;,:‘ (;lxlxxsl(s‘l'aéulr)ory x;olicyt olpposilng trade boycotts remains. o ?

e Co T epartment has also, since the Subcommi 4 i i

'x -_r.-(.n ry Morton in contempt, revised its regulations to pr:;ltxgﬁgtseg';t()ll?f,:’r’:ngg:g
."‘f""’ action that has the effect of furthering restrictive trade practiceslwhich
tllu ’rlmln.-.nto against Unlted. States citizens or firms on the basis of race, color
;; u,l‘u’n,l §¢X, or national origin. However, the Department has failed to 'nmeml'
“n‘ n tu ations to deal with the most prevalent type of discriminatory practice
”u. :"ﬂ"fdﬂrr’; boycott of A‘}nericun citizens or firms which do business witl;

f ' State of Israel or ‘_vho are otherwise on the boycott list.” Thus, restraint
° rude prngticen in this country which are contrary to the Congressi'om{l u‘mn-
“ate of the Export Administration Act, as well as implied forms of ﬂnii-* i i"
will remain untouched by the new regulations. ) L

'
i

INFORMATION SUBPENAED

The information subpenaed from 8
¢ ecretary Morton are report
;\n::'"r ll""lx'll(;bll',t())f(?rtl'l:il?'m:]nif st;fel which are filed by Anledcanp(f)il';sagg‘::u;g:
o the B p; Istration Act, These reports must be filed b ric
Ao under penalt y i § e S o
ok penalty of law every time it receiv €S a request to participate in the
The Subicommittee needs this inform i
o i » s ation in order to determi v
i ;‘h‘ ;u:_ :lnrx:vq 1('11'12::{?10;" ithe Adradb %‘,’i"wtt activities are eﬁ’ec(ti\x'lé nnee \:‘}g{h::
‘ . s s 8 needed, th the President’s . .
I ohanges In Federal regulations and i i o M et
i . possible legislation to address t y
::. v-\-‘.l :.ln' h:l.l'ttxmf‘(:‘ll'( :c]}:lispzlrﬁ?rmatign 1[sJ (Saven mor?e critical. For cle:;rllegtggi-goit:
5 1¥ the J lie or the U.S. Congress can determi 'l €
Preaident's new directive (made E S At
e pursuant to the Export Adminis
's lelng complied with so long a t e shsecticn o5 e
ta it Congressional aécoss sgta:dtsl.m S S ol

SECRETARY MORTON'S DEFENSE

' :s’ '!L::i‘r:: :1.5 nTn(tct)n ((;(;mt[;ll{ \;;ith tl;eft;bciozinmittee's subpoena, Secretary Morton
o ! > Ixpor dministration Aet as hi 3 '
crropdyving with a subpoena issued t i - 305 525 fhe Aior
s 8¢ 0 him i ;
l-»‘;.\\.u ‘n-;nrts. Sectlon 7(¢) of the Act provi(?gq 'the T e ek
N department, ageney, or official e\'orcis;.h;
gl : Y, i Xercising any function under s
shall publish or disclose information obtained hereunder which is (d(cont;leiilq (x;’(::
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fidential or with reference to which a request for contidential treatment is made
by the person furnishing such information, unless the head of such department
or agency determines that the withholding thereof is contrary to the national
interest."”

Secretary Morton argues that he would violate that Section if he complied
with the Subcommittee’s subpoena, and he has received an opinion from the

Attorney General confirming his view. |
SUBCOMMITTEE'S REPLY

However, the Subcommittee has repeatedly pointed out to Secretary Morton
that Section 7(c) does not in any way refer to the Congress, and that no reason-
able interpretation of that Section could support the position that Congress by
implication had surrendered its legislative and oversight authority under Article I
of the Constitution. If Congress were to surrender its powers in a statute, it
would have to do so expressly and not, as Secretary Morton argues, by implica-
tion or silence. The Subcommittee has received the opinions of four constitutional
law scholars who say that the Secretary’s view is legally untenable.

IMPLICATIONS OF SECRETARY MORTON’S NONCOMPLIANCE

If Secretary Morton’s argument for not complying with a valid Congressional
subpoena is allowed to remain unchallenged, it will establish a dangerous prece-
dent which would be more pernicious than the doctrine of executive privilege,
According to a recent Library of Congress report, if Secretary Morton’s theory
is adopted, Congress may be precluded from access to information compiled
pursuant to more than a hundred statutes similar to the statute cited by Secre-
tary Morton. These statutes apply to 11 cabinet departments and at least 14 other
agencies, involving a wide spectrum of data. The Congressional powers of over-
sight and investigations would be seriously crippled.

CONGRESSIONAL POWERS OF OVERSIGHT AND INVESTIGATIONS
Congress has a duty to ascertain whether laws are being enforced before it

considers amending those laws or enacting new laws. This power, having ante- . = . *

cedents in the history of the British Parliament, has been upheld by the United
States Supreme Court from 1791 to 1975. The Court has stated :

“The power of the Congress to conduct investigations is inherent in the legis-
lative process. That power ig broad. It encompasses inquiries concerning the
administration of existing laws as well as proposed or possibly needed statutes.
It includes surveys of defects in our social, economie, or political system for the
purpose of enabling the Congress to remedy them. It comprehends probes into
departments of the Federal Government to expose corruption, inefficiency or
waste.” Watkins v. United States, 354 U.S. 178, 187 (1957).

CONGRESSIONAL POWER TO ISSUE SUBPOENAS

To oversee the administration of federal laws and to investigate matters
which may need legislation, Congress has the power to use compulsory process:
i.e., issue subpoenas for documents, compel testimony (except when it would
be self-incriminating), and have such testimony provided pursuant to laws
providing for prosecution of perjury. The rationale for compulsory process is
summarized by the Supreme Court in McGrain v. Daughtery, 273 U.S. 135, 175
(1927) :

“Experience has taught that mere requests for information often are un-
availing, and also that information which is volunteered is not always accurate
or complete; so some means of compulsion are essential to obtain what is

needed . . .”
CONGRESSIONAL CONTEMPT POWERS

The Supreme Court has upheld Congressional contempt powers because:
“Here, we are concerned, not with an extension of Congressional privilege, but
with vindication of established and essential privilege of requiring the produc
tion of evidence. For this purpose, the power to punish for contempt is an ap
propriate means,” Jurney v. MacCraclken, 249 U.S, 149, 159 (1935).

DISCLOSURE OF

DOCUMENTS

It s dmpossible to make a wise decision concerning the issue of whether or
tot torelease the reports to third. parties until after the Subcommittee has
v vived the reports amd examined them carefully. The Subcommittee has u‘ut
weade any decision to release or not release the subpoenaed (l()cmnenrs‘. Ac-

“dingly, it would not be responsible, Chairman Moss has said, for tl)é'Silb-
Coniaittes tooagree to a condition imposed by the Secretary without studying
the docunients, g SRR

The Sulcommittee has obtained by subpoena thousands of documents con-
cvrulng natural gas producer reporting practices—documents of a highly sensi-
tive nature. None has been disclosed. No Subcommittee subpoenaedadocume;]t
Lias ever been improperly disclosed.

SEPARATION OF POWERS

The Supreme Court in May of this year said that Con
_ gressional investiga-
tivns, vnee .~hmv'z_x to be in the sphere of legislation, “shall not be questionedaiau
auy other pl_:u‘(-. (Eastland v, United States Servicemen's Fund, 421 U.S. 491
“i11) The Court said that the Constitution’s Speech or Debate Clause 'is an
ateedute bar to interference. The rationale for that decision is rooted in the
1t :m} :-r a sr:p'umtlon 91‘ powers. As a Federal court (in Fishler v. McCarthy
n.‘ )“.‘\lzlpp. 43 (S.D.N.Y.), aff’d 218 F.2d 164 (2d Cir. 1954) (per ouriam)).
capained:

‘It is entirely clear ., . that neither this nor any other court

4 m
the subjects of Congressional investigation. Were a court empowege’;lptrsslciﬁgf
:u 'u;hnn;‘(' i'hlp m;bjects ofl Congressional investigations, violence would be done
» the principle of separation of powers v i i iti
ik e F ) PO 1pon which our entire political system
. * *® * * * *

“[T]he legislature cannot be compelled to submit to the pri
rio
;;-nu-r’;hli[; 05 th(-”judlciary before it may ask questions orpins;)‘egé)%x:c‘;ﬁx;lz:]tg
irough s restig y i i
) ‘&tut‘l'-’»(l));“ gating subcommittees, or even before it enacts legislation.
Just as the judiclary is barred from impedin i
1 g duly authorized Co §
inguiries, so is the hxecptlve barred from doing the same, for Al'tlclr:*g;‘e:ij(il?\rxl-iqv¥
Yestu the powers of legislation, and related investigations, in the Congress,

; Tr{E_SEcm-:TARY OoF COMMERCE,
PR Vashington, D.C. December 8, 1975,
Chatrman, Subcommittee on Oversight and In d i
" omn 4 vestigation, Committee on Inter-
: Hul(“ 'und Forcign Commerce, Iouse of Representatives, Washingtgn ,gtcl"
an Mr, CuameMman: I refer to your letter of Nov 75 ey
w1 "1k ember 26, 1973, -
: m 'nt qm ussions wherein you stated that the Subcommilttee’s,han‘c‘l)lirznigll ?)fs;]li)e
K:VI:W(I" “hh.'h are the subject of your Subcommittee’s subpoena would be nothing
#n responsible. I appreciate your assurance of this fact and believe thaz
3 «.;;r“n;”-!ul'n;'n:-.- nftr;-rs a possible means of resolving this dispute
deliver the reports in question to the Subcommitte' I
il "H 'S ' Om = )
:, .‘”‘.‘. t{h.::(mx’;,."'\ :;:l"l ‘l‘(;'( P“thlzilt the Subcommittee will take ade(l])uatepxtllx‘c:aggggs xte‘o
. i Ll & > i ' ’ ;
brincda entiality of the materials will be safeguarded,
Rogers C. B. Morroxy,

CoNGRESS oF THE UNITED STATES,
Housk or REPRESENTATIVES,

o Roarss C. B. Monroy, Washington, D.C., December 8, 1975.

“tervfary of ('ummcr('c,
i sthington, D.C,

L4 f)’r' ‘\_nft;\.l‘n. .\‘»:lt'm:'.r.\nY: I have received your letter of December 8, 1975
g ..uuu _rv.wrvutlons concerning the confidential handline ,
drdeare the subject of our subpoena of July 28, 1975, -

and noted
of the materials
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Beeause of the duty that you feel is imposed upon you by Section '{(c) of ghe
Export Administration Act, the materials will be received in cxgcunve session
and the Committee’s handling of the materials will be fully responsible and will be
in consonance with their asserted confidentiality.

S Joun B. Moss, Chairman,

Oversight and Investigations Subcommittee.

CONGRESS OF THE UNITED STATES,
HoUSE OF REPRESENTATIVES,
Washington, D.C.

RESOLUTION OF THE SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS OF THE
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE

Resolved, That pursuant to Rule XI(k), the Committee determines that the
testimony required by subpoena duces tecum from the Secret;try of Commerce falls
within the purview of this Section of the Rules and authorizes the acceptgnce by
the Chairman of the subpoenaed documents as though received in executive ses

sion, and be it further
Resolved, That the documents will remain subject to Rule XI (k).

APPENDIX B
Avucusr 11, 1975.

\{emorandum for: Richard E, Hull, Assistant General Counsel/DIBA.

¥y rum: Peter B. Hale, Director, Commerce Action Group for the Near East/
CAGNE.

Sulgect : Department policy on dissemination of trade opportunities containing
references to Arab boycott requirements.

A question has arisen as to the appropriateness (and legality) of the U.S.
Gevernment disseminating to U.S. firms bid invitations from Arab countries
which contain references to the Arab boycott of Israel.

I he fssue of Commerce dissemination of trade opportunities and bid specifica-
tinne eontaining boycott references considerably pre-dates passage of the anti-
Loy eott amendment to the Export Control Act in 1965. In 1961, Commerce and
state arrived ut a common position on the issue, but State’s Congressional Rela-
tians people killed it before it went into effect out of concern that it might en-
danger passage of the trade bill. The key elements of that position were:

1. I'owts would continue to forward to Commerce trade opportunities or bid in-
vitatlons contuining boycott references, but the boycott reference would be
spnecificully tlagged in the transmission.

2 Commerce would publish such opportunities in International Commerce, but
with no reference at this point to the boyecott requirement, It was not deemed
propwr to deny ULS. exporters access to trade opportunities merely because they
Lad such a clause.

Wuen ULS. firms asked for bid specifications or other information as the result
of puldiention of the opportunity, Commerce would supply the complete informa-
tion, Inecluding the boycott reference. Again, the rationale was that we would
not properly serve the interests of U.S. business by denying it the complete con-
ditlonx of the bid invitation,

3 Posts would be instructed to return to the originator any invitation con-
talning any wording implying racial or religious discriminaton with the message
tlat such nvitations would not be accepted by the post and would not be pub-
lirizedd Ly the Department of Commerce,

The isxsue was raised again in January, 1964. Commerce proposed the same
procedure, but also proposed to attach a brief statement of U.S. policy on the
yeott to each set of specifications having boycott clauses sent to U.S. firms.
Siate at that time was opposed to attaching the statement.

Apparently the issue was finally resolved shortly after passage of the anti-
tesyeott amendment in 1965, Letters from the Director, Near East-South Asia
Irivieion, to Calro and Beirut in December 1965 stated the above procedure as
teing in effect (but without the requirement that Embassies flag boycott clauses).
Also in that time frame a statement of U.S. policy was developed and printed to
svompany gpecifications sent to requesters. We do not know how long the state-
twent remiined (nouse but apparently it fell by the wayside somewhere. We have
¢lhecked with BDC and MEPD, which forward specifications on bid opportunities,
and they have no recent memory of such a statement being used. The same applies
fur CAGNEL This is probably not an issue where the TOPS Program is concerned,
sinew the telegraphie trade opportunity format would not contain boycott ref-
ervnoed nnd sinee TOPS sends bid specifications to BDC or MEPD for handling.

The fusuc {3 with us again, it appears. The Economic Minister of the Israeli
Vintassy, Ze'ev Sher, raised it at a meeting on August 7 with Deputy Assistant
v ntary of State for NEA Sidney Sober. Sher presented Sober with a copy of o
wt af wpeciflcations for an Iraqi housing projeet containing a boycott clause
which had been sent to a ULS. firm. From the brief description we got, we are
reawnably certaln that the specifications were provided by CAGNE. We do not
feel auy vulnerability about this, since it is in accord with past policy and is a
teasonable response to the legitimate needs of the business community. Neverthe-
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less, Sher made an issue of whether it was appropriate for a U.S. Government
agency to be disseminating boycott information.

Perhaps it would be useful to have another review within the Department
and then with State, and a restatement of policy on the handling of trade oppor-
tunities from Arab countries containing boycott clauses. There are essentially
two issues in such a review :

1. Is the policy of making nonreference to boycott requirements in the initial
dissemination of the trade opportunity, but providing the full details to a firm
requesting specifications, an appropriate one? CAGNE believes that it is, since
there is no U.S. legal prohibition on a firm complying with boycott requests.

2. Should we review the practice of attaching a statement of U.S. boycott policy
when specifications containing boycott references are made available to firms re.
questing them? CAGNE believes that from a policy standpoint, such a state-
ment might be a useful device for helping to defuse the current situation.

In advising State on August 11 that we were continuing with the policy in effect
since 1965 pending a possible policy review and restatement, I learned that State
is rather seriously disturbed by the implications of the U.S. Government dissemi-
nating any documents containing boycott requests in view of the consideration
being given in Congress to more restrictive legislation against the boycott. At
least the regional affairs people in NEA appear to be developing the conclusion
that such action is inconsistent with the U.S. policy of opposition. It seems likely
that State may press for some change in our practice (e.g., the deletion of the
boyeott clause from specifications given to business firms) as a further effort to
head off damaging legislation.

The above suggests that early attention to the issue is desirable. I believe that
it would be appropriate to convene the Department’s boycott Task Force to
develop a Departmental position and try to get an agreement with State in the
event that the issue should come up in the context of the general review of policy
options now going on in the White House.

3. Posts would be instructed to return to the originator any invitation con-
taining any wording implying racial or religious discrimination with the mes-
sage that such invitations would not be accepted by the post and would not
be publicized by the Department of Commerce.

The issue was raised again in January, 1964. Commerce proposed the same
procedure, but also proposed to attach a brief statement of U.S. policy on the
boycott to each set of specifications having boycott clauses sent to U.S. firms.
State at that time was opposed to attaching the statement.

Apparently the issue was finally resolved shortly after passage of the anti-
boycott amendment in 1965, Letters from the Director, Near East-South Asia
Division, to Cairo and Beirut in December 1965 stated the above procedure as
being in effect (but without the requirement that Embassies flag boycott clauses).
Also in that time frame a statement of U.S. policy was developed and printed
to accompany specifications sent to requesters. We do not know how long the
statement remained in use but apparently it fell by the wayside somewhere, We
have checked with BDC and MEPD, which forward specifications on bid oppor-
tunities, and they have no recent memory of such a statement being used. The
same applies for CAGNE, This is probably not an issue where the TOPS Pro-
gram is concerned, since the telegraphic trade opportunity format would not
contain boycott references and since TOPS sends bid specifications to EDC or
MEPD for handling.

The issue is with us again, it appears. The Economic Minister of the Israeli
Embassy, Ze'ev Sher, raised it at a meeting on August 7 with Deputy Assistant
Secretary of State for NEA Sidney Sober. Sher presented Sober with a copy of 2
set of specifications for an Iraqi housing project containing a boycott clause
which had been sent to a U.S. firm. From the brief descripiton we got, we are
reasonably certain that the specifications were provided by CAGNE. We do not
feel any vulnerability about this, since it is in accord with past policy and is a
reasonable response to the legitimate needs of the business community. Never
theless, Sher made an issue of whether it was appropriate for a U.S. Governmen!
agency to be disseminating boycott information.

Perhaps it would be useful to have another review within the Department, and
then with State, and a restatement of policy on the handling of trade opportunities
from Arab countries containing boycott clauses. There are essentially two issues
in such a review :
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1 I« n-..-_ pelicy of making nonreference to hoycott requirements in the initinl
doesmination of the trade opportunity, but providing the full details to a firm

touesting specitieations, an appropriate one? CAGNE believes that it is, since
there s no U8, 1-»:{;:! prohibition on a firm complying with boycott requests.
Should we review the practice of attaching a statement of U.S. boycott policy

w hen spevitications containing boycott references are made avails irms
pepesting them? CAGNE believes that from a policy srun(lpoir?tﬂr;ll)xﬁx tg srgll;;-
went might be a useful device for helping to defuse the current siiuation )
I advising State on August 11 that we were continuing with the p[)licy in
« Mev t winee 1065 pending a possible policy review and restatement, I learned that
#fate ix rather seriously disturbed by the implications of the U.S. Government
disseminuting any documents containing boycott requests in view of the con-
seleration being given in Congress to more restrictive legislation against the boy-
evtt At least the regional affairs people in NEA appear to be developing the con-
ciiston that .su('h action is inconsistent with the U.S. policy of opposition. It seems
::‘ ke ; ¥ ”m![t Nlnl(' mtny press ¥gr stome change in our practice (e.g., the deletion of
...... yeott elause from specifications given to iness 3 q
toe Lead off damaging legislation. s VaRSn Sinn) a5 6 Snies Ao
The above supgests that early attention to the issue is des
i mauld be appropriate to convene the Department’s boycoér{&t);gklkyggégvfotggf
arl..;:(a' I:f;;;nr:monmg xxl)(slltion and try to get an agreement with State in the
crvent that the issue should come up in the contex i
vpeions now going on in the White Ig01lse. Pl st iiod o e
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APPENDIX C

THE LIBRARY OF CONGRESS,
CONGRESSIONAL RESEARCH SERVICE,
Washington, D.C.

SUMMARY OF DOLLAR VALUES OF TRANSACTIONS REPORTED TO THE DEPARTMEF
or ComMMERCE UnpEr 50 U.S.C. 2032.4(d) (THE EXPORT ADMINISTRATION Ac
RESTRICTIVE TRADE PRACTICES REPORTING REQUIREMENT)

(By Daniel Melnick and Royce Crocker, Analysts, Government Division,
August 4, 1976)

The following constitutes a summary of the dollar values of transactions
ported to the Department of Commerce by exporters as having involved request
for restrictive trade practices during the period January 1, 1974 to December 3|
1975. Copies of the report forms were obtained by the Subcommittee under sul
poena for the period of January 1, 1974 to December 5, 1975 from the Deparn
ment of Commerce. Subsequently, the Department of Commerce sent the repor
forms for the period of December 5, 1975 to December 31, 1975 to the Subcon
mittee without need of a subpoena. The report forms were analyzed and tabulate
by the Subcommittee staff. This analysis assumes that the file of report forn
supplied by the Department of Commerce and processed by the Subcommitte
contains all of the reports filed and that there were no duplicates. The Subcon
mittee utilized numerous procedures to eliminate duplicates and insure the co
rect coding of the reports.*

The Department of Commerce submitted these reports in two groups (1) n
ports filed with the Department of Commerce in the period January 1, 1974t
December 5, 1975—hereafter called period one—were submitted to the Subcor
mittee in December; (2) reports filed with the Department of Commerce durin
the period December §, 1975 and December 31, 1975—hereafter called perio
two—were submitted to the Subcommittee in February.

The reports filed during period two were filed pursuant to the revised regul
tions which took effect on December 1, 1975. Conesquently, these forms were file
by “service organizations,” including banks, freight forwarders and insurane
companies, as well as exporters. Furthermore, the volume of reports filed in ths
period (a total of approximately 14,000 documents) made the Subcommittee
tabulation of every report impractical.

In response to a request from the Subcommittee, the Congressional Researc
Service devised a probability sampling scheme for the use of the Subcommitte
staff which would allow accurate estimation of the correct dollar amounts re
resented by various classes of reports filed by exporters. Dr. Benjamin Teppin
(retired chief of the U.S. Bureau of the Census Research Center for Measuremer
Methods) advised CRS and the Subcommittee on the correct estimation methot
to use for caleulating the dollar values based on the sample drawn.

For the purposes of this analysis, the period two forms were processed in th
following way :

The forms were sorted into three categories; (a) Those which were not fil¢
by exporters (these were not included in the analysis) ; () those which had e
tries valued at $50,000 or greater (all of these entries were tabulated) ; and (¢
those which had entries valued at less than $50,000 (a probability sample ¢
these entries wag drawn.).*

1 See Appendix B for a description of the verlfication procedures used.
2 See Appendix A for a description of the sampling and estimation technlques used.
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This procedure resulted in dollar values for three groups of reports filed by
exjorters:

1. Dollar values of those reports filed prior to December 5, 1976; these values
are based on a total tabulation performed by the Subcommittee staff.*

2 Dollar values of those reports (submitted after December 5, 1975) with
entries valued at $50,000 or over; these values are based on a total tabulation
peeformed by staff of the Subcommittee.*

3 Fatimated dollar values of those reports with entries valued at less than
$-0 %) ; these values are based on a probability sample of the entries valued at
lews than $50,000. The sample was selected by the Subcommittee according to
s sampling design constructed by the Congressional Research Service.

SUMAMARY OF DOLLAR VALUE

An examination of the results (as detailed in Table I) indicates the following :
\it entries in our three groups of reports were valued at a total of over $4.5

Iillion
Of these, entries reporting transactions pursuant to a sales document were

valued nt £1.5 billion,
Transactions in which trade opportunities were reported were valued at over

$2 4 biillon,

A total of over $1.3 billion worth of transactions reported in the period
Iwevmuber 5, 1075 to December 31, 1975 were reported as having “complied” with
tle roquest for a restrictive trade practice, compared with only $764 million
worth of transactions reported as having ‘“complied” in the period January 1,
1974 to December 5, 1975, This difference is likely due to the fact that the regu-

Littons were changed on October 1, 1975 to make reporting of compliance manda-
turs In the period before December 5, 1975, $1.9 billion worth of transactions
were reported without indication of whether the firm would comply with the
LR AR §

fa the period prior to December 5, 1975 over 352 million dollars worth of
#ales transactions were reported to have involved compliance with the request
for o restrictive trade practice, compared with over 698 million dollars worth
of salew transactions which were reported in compliance with the requests in
the jeril sfter December 5, 1975.

Far buth periods one and two, 47.4 percent of the total dollars estimated wore
rejorted for transactions where exporters indicated they were “complying” with
fevuests for restrictive trade practices. For the individual periods, the percent-
#av of the total dollar estimates involving transactions where exporters reported

splying™ with requests for restrictive trade were the following: (1) Period
som tdannary 1, 1974 to December 5, 1975) : 27.8 percent of the total dollar
vaiue estimated for that period involved transactions where “compliance” was
reportad, and (2) Period two (December 5, 1975 to December 31, 1975) : 77.2
1 fevnt of the total dollar estimates for this period involved transactions where
oanpllanee” was reported.

free Appendix B for o deseription of the procedure used to transfer this data into
Baciine fo adable form and the verification procedures used in this process.

iatrien valued at $50,000 or more which were contained {n multiple entry formns where
#ewoeentrien were valued at less than $50,000 were {ncluded in this category.
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168, 929
2, 156, 566

161,067 ...
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Low total
4,547,689
1, 551, 940

to

due
error ¢

Totals (in thousands)
SIS

High total
170,776

SN s
2,161,738

4,557,217
1,557, 308

to

o
error§
577,203
169,722
2,158,782
160, 623
2,063, 581

Low total
1,558, 242
2,414,167

4,554,041

to

t confidence interval.

Total dollar
values for
period 1
and 28
4,555,629
1,555,775
2,414,705
577,539
170, 249
2,160, 260
160, 845
2,064,276
ercen

95 p
# Value in col. 7 minus sampling error for a 99.9 percent confidence interval (not shown).

Period l;
for all
transactions
29, 406
764,745
21,931
1,926, 156

dollar values
2,748,244

Period 2,
dollar values
for transac-
and over
1,787,010

error in  tions $50,000
4 Value in col. 7 minus value in col. 4, 95 percent confidence interval.

% Value in col. 7 plus value in col. 4,

[in thousands]
Sampling
dollars?
1,588

error in
794

Sampling
dolfars?

period 2

Percent of
100

TABLE I.—SUMMARY OF DOLLAR VALUES OF REPORTED TRANSACTIONS
dollar values

For transactions less than $50,000 estimated value from
20,375

Dollar values
from samples

r, 95 percent confidence interval,

6

g
ling error for 2 standard erroi

Category of transaction
7 R TR e LR

Did notcomply. ...
e R R S

Reported com

Undecided
1 Sampling error for 1 standard error, 68 percent confidence interval.

3 Sum of values from cols. 1, 5 and

3Samp

Reported compliance with request:

Sales transactions. .. ..o
Trade opportunities...... . ______
Unroported ype ... oo caaaania

ArrENDIX A—DESCRIPTION OF THE SAMPLING AND ESTIMATION TECHNIQUES

The volume of reports given to the Subcommittee for period two, December 3,
1455 to December 31, 1075, made impractical tabulation of every report Ly the
sutscininittee. Commerce conveyed a total of approximately 14,000 reports for
tis period. The reports for period two were divided into two groups; transac-
tions $50.000 and over, and transactions less than $50,000. A sample was selected
.o entries reported during period two only for transactions less than $50,000.
The sampling procedure selected was a stratified probability sample. Entries
nere grouped into strata with 10 entries. Each entry within each stratum was
asaizned a number between 1 and 10. Three entrees were then chosen randomly
f7v. vach stratum using a table of random numbers and an EPSEM (equal pro-
balility sampling within each element) selection procedure without replace-
ment.’

Hecause o sampling procedure was used to estimate the dollar values for
reports less than $50,000, it is necessary to consider the likelihood that the
{erwwslure futroduced error into the estimates, While it is difficult to calculate
eetimates of the total error in a procedure such as this, the error due to sampling
ia «alenlable. Our estimates of the probable effect of sampling are contained in
Tabde I These estimates do not account for errors which may result from other
causes, .8, the recording of the data, their transcription, or the lack of com-
piete reporting. Thus, from Table I, the estimated total dollar value of trans-
actions less than $50,000 for period two is $20,375,000. The error due to the
rampling procedure is given in columns three and four of Table I. It indicates
that, for repeated samples, 68 percent of the time, the actual value which would
Lave been obtained by tabulating all reports less than $50,000 for period two,
ratber than sampling them, will fall between $19,581,000 and $21,169,000 (i.e.,
f00750 000 plus or minus the sampling error for one standard error, which in
this case t8 £704,000). Similarly, 95 percent of the time, with repeated samples,
the actual value which would have been obtained by tabulating all reports less
than £50.000 for period two will fall between $18,787,000 and $21,963.000 (i.e.,
§.0 105000 plus or minus the sampling for two standard errors, $1,588,000).

1o columns 8, 9, and 10 of Table 1, low and high estimates for the total dollar
value for both periods one and two are provided for a 95 percent confidence
taterval and a low estimate for a 99.99 percent confidence interval. For example,
from Tuble I, the total estimated dollar value for both time periods is $4,555,629,-
v Thus, with repeated samples, 95 percent of the time, the actual total dollar
value will fall between $4,554,941,000 and $4,557,217,000 (i.e., $4,555,629,000 plus
or winng the sampling error for the sample of reports less than $50,000, or $1.-
Sss00) . And 99.9 percent of the time, the actual total doll'u' value for both
ywrimls will be no lower than $4,547,689,000.

The following is the procedure used to estimate the totals and the sampling
error as developed by Dr. Benjamin Tepping, retired Chief of the Research Cen-
ter for Measurement Methods for the Census Bureau :

I Estimation of totals

The estimation of any dollar value is here the sum of three parts: (a) The
Jodlar value reported in entries filed with the Department of Commerce for 197+
and the first three quarters of 1975; (b) The dollar value of the entires valued
at §70.000 or more in the last quarter of 1975; and (c¢) the dollar value of entries
valowd nt less than $50,000 in the last quarter of 1975.

lmy the estimates for part (¢)- are to be based on a sample of 3/10 of the
n.-rrl-rl entries, the estimated dollar vulue is simply 10/3 times the sum of
the entries In the sample. -

To obtaln estimates of totals for subclasses of entries (such as sales, or compli-
ance entires, or compliance sales, ete.), the estimates for part (¢) are obtained
frn exactly the same way as nbovo except that zeros are substituted for the
dediar values of entries that are not in the specified subeclass.

I Yatimation of sgampling error !
Partx (ga) and (b) are not subject to sampling error. For part (e¢), the

' NIk, Lealte, Survey Sampling, New York : John Wiley and Sons, Inc., [1965], p. 20 22
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estimated sampling variance of an estimated total dollar value will be given by
the following formula :

3
= (103N 3] = 33 and— (D and

Np

where 2, the number of entries selected for the sample of stratum %, is always
3 except possibly for the last stratum. Note that @a:, the dollar value for the
i-th selected entry in stratum 7, is taken to be 0 if that entry is not a member of
the subclass for which the estimate is constructed.”

The standard error of the estimated total is 8, the square root of the estimated
sampling variance s% A 95 percent confidence interval is the interval whose lower
and upper boundaries are respectively #—2s and @#--2s, where 2 is the estimated
dollar value. That is, the probability is approximately 95 percent that an interval
constructed in this way will include the value of the total that is to be estimated.
It should be noted that this takes account only of the variations that arise from
sampling error, that is, because a sample rather than all of the records have been
tabulated.

As noted by Dr. Tepping, the values presented in Table I represent only the
possible variation due to sampling error. Other possible sources of error such
as duplication of report forms and/or error in the initial computer entry are
not included in the values which represent the sampling error. Various attempts
were made to minimize the impact of other types of error and these efforts are
outlined in Appendix B, i

APPENDIX B—DESCRIPTION OF THE VERIFICATION PROCEDURES

The Subcommittee performed various verification procedures to eliminate any
systematie source of error in the material received. However, the Subcommittee
made no attempt to validate any of the reports by providing for an independent
check with the exporters to find out whether or not they had filled out the form
in question. The following procedures were used to verify the received material
and the analysis for period one:

1. Material was placed in folders by company name for each quarter.

2. Each form was assigned a unique number and each transaction within each
form was assigned a letter. Any duplicates found were not numbered.

3. During the coding of the material, any duplicates encountered were dis-
carded. However, a systematic attempt to eliminate duplicates was not made
at this stage.

4. Coded material, based on the coding instructions of the Subcommittee, was
entered into the computer from a terminal (online entry) with a prompting
program. Due to the limitations of the resources available to the Subcommittee,
manual procedures were used to check the validity of the data at the time of
data entry in place of a computerized edit routine.

5. A complete listing, performed by the computer, was made of the form
numbers and a comparative list check was made for accuracy of entry. Coding
wis checked and any errors were noted, to be corrected by the terminal operator
at a later period.

6. A second listing was made and a cheek against the first listing was made.
More duplication was eliminated.

7. Under the direction of CRS, a procedure was devised to rank order the
dollar values, and duplicate dollar values were checked for transactions with
very large dollar values. This made it possible to identify and eliminate some
duplicates which might have had a considerable impact on the estimates nsed.

The following were the verification procedures used for material from
period two:

1. As the material was sorted into three groups (entries not relating to
exporters, those relating to exporters and valued at $50,000 or over, and those
relating to exporters and valued at less than $50,000), any duplicate entries
found were removed,

7 Kish, op. cit., p. 82-84.
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2. Entries relating to exporters and valued at $50,000 or over were entered
directly into the computer and an independent double verification procedure was
performed,

R For entries relating to exporters and valued at less than $30,000 (those
which had been sampled), an independent sampling replication was performed
to check coding. Also an independent replication of the numbering scheme was
performed. Any duplicate encountered in the process was eliminated,

The following may be considered possible sources of error in the material :

1. If, in period one, all freight forwarders were not eliminated, they would
be included with the exporters.

2. If all duplicate copies in the original material provided by the Department
of (‘ommerce to the Subcommittee were not eliminated, the total dollar estimates
would be inflated.
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APPENDIX D

. DLPARTMLNT OF COMMEAC Form Approved;

ALY L DOMESTIC AND 53T WA VION AL I Poiteh o ATMINIS T NA TION

SR ; O AG OF A% Towe ot TIAI udges Burenu N, 41-162 103
G A OF1ICE OF L IO T ¢ ONTHOL,

R iasiveg AT ot .

U.S. EXPORTER'S REPORT
OF REQUEST RECEIVED FOR INFORMATION, CERTII'ICATION, OR OTHER-ACTION INDICATING
A RESTRICTIVE TRADE PRACTICE OR BOYCOTT AGAINST A FOREIGN COUNTRY
A. IMPORTANT . It is the policy of the United Zicics 1o oppose restrictive trade proctices or boycotis fostered or imposed by foraign
countries ogoinst other countries fricndly to the United Stotes. All U.S. exporters of orticles, moterials, supplies or inlormation
ere encovroged ond requeste fuse to toke, but are not legally prohibited from 1oking, ony o including the furnishing of
inlormation or the signing of ogreements, thot hos the eflect of furthering or supporting such restrictive trade proctices or boycotls,

Aceordingly, | encourage ond request individuals ond firms receiving such requosts to refuse to comply with them,

Secretary of Commerce

. INSTRUCTIONS: “This form must be completed by a U.S. exporter whenever he is requested to take any action, including the furnishe
ing of information or the signing of an agreement, which is designed 10 support a restrictive wrade practiee ot boycout fostered or ime
posed by a foreign country against any othet country not included in Country Group S, W, Y, or Z, (Country Groups are listed in
Supplement No. | to Part 370 of the U.S. Department of Commeice Export Control Regulations.) Submission of this form is mondatory
{50 USC App. 2403(b). Foilure to comply subjecis the U.S. exporter to the penalties prescribed in Section (8) of the Export Adminise
tration Act of 1969, a8 ded. It must be submitted 1o the U.S, D of C + Domestic and International Business Ade
minisuation, Nureay of East-West Teade, Olfice of Export Control, Washington, D.C, 20230, within fifteen business doys ftom the date
of receipt of such a request. Whenever a person receives more than one request for action with to the same ion, only
the first reguest need be reported o the Office of Expore Control (See Part 369 of the Export Control Regulations).

C. COMFIDENTIAL. Information furnished hetewith is deemed conlidential and will not be published or disclosed except as specified in
Scction 7(¢) of the Export Administration Act of 1969 (50 USC App. 2406(¢)). 3
3. Name of Country/ies against which the request is directed:

1. Name and Addicss ol U.S. Exporter submitting this report:

e 4. Date request was received by me/us:
At 5. 1/We teceived this request from:
City, State, and Zip Code: Name:

Address:

2. Exporter's Relerence No. (If eny):

City and Country:
6. Specily type of tequest received. (If any ltem wn 6b 1o checked, tomplete ltem 7)
0. ("] Questionnaire (Attach copy)
b. (] Other type of u'quc:l. fot information or action vontained in:
[ Trade Opportunity - [ Centificate of Origin

(7] Consular Invoice
(] Othet (specity)

*[C]] Bid Sperification [Z) Centilicate of Manulacture
(7] Purchase Order [C) Letter of Credit

7. U liem 0L wbove is checked, give the specific information or action requested. (Use dircct quotations from the request.)

B. I the request rchates t a specific transaction, describe the commedities or technical data involved, (The description of the commodity o¢
technical Jata. may coolom ta the description on the order o 10 usual commercial terminology, and may but nevd ot be in terms of the
Commodity Control Lint vt Schedule B.) .

Quentity Description Valve

9. Additional iemarks:

10. Action: (Cumpletion of the informution i this ftem would be helpful wo the LLS, Government but is not mandatory,)
®. [ ] 1/We have not complied and will net comply with the request for infurmation of action described sbove,
b () 1/We have complicd with, or will comply with, the request for information of action deacribed above,
€. [T} 1/%e have not decided whether 1/we shall comply with the request for information o1 action dexcribed above and I/we will inform
the Office of Export Control of my/our decision,

10, beertity thar all statementn and information contamed 1 this teport ane trae and correcs to the best of my knowledge and belicl,

Sign here Type o1
i Nate

in ink print
(Name and Title of Persan whave Nignatute Appears on the Line tu the Lett)

TSrnature ol T'erson Complenng Repon)
(76)

APPENDIX E

BUSINESS INTERNATIONAL CORP,

To: Clients of Business International Executive Services.

From: Robert S, Wright, Vice President and General Manager, Western
Hemisphere.

Subject: Conclusions of 'the Business International Roundtable on the Arab
Boycott, Washington, D.C., March 25, 1976.

The conclusions following were not formally discussed with the 80 client execu-
tives who attended this roundtable. Nevertheless, Business International Dbe-
lieves they represent a fair consensus of the main factual points that emerged
{nnlu the roundtable, as well as the most salient practical suggestions that were
maae,

Three issues are involved for U.S. companies: the primary boycott by Arab
countries, Arab companies and Arab individuals against all business with Israel;
the seconda_xry boycott by the Arab Central Boycott Committee ‘and national boy-
cott committees in the Arab countries (who interpret boycott regulations in
varying ways) against all companies and individuals, whether U.S. or not, doing
husiness with Israel (investment, licensing or selling) ; and the tertiary boycott
in which US companies deny business to other U.S. companies or individuals to
comply with boycott regulations. (This covers the Bechtel case now in litigation
or such instances as banks denying membership in forming syndicates to banks
that tl_le Arab boycott authorities consider Jewish.)

While t.here are gray areas in each of these, the thrust of U.S. policy at present
(but subject to legislative change, probably some time this year) is that the
primary boycott, while considered undesirable, is outside U.S. legal jurisdiction ;
the sgcondary boycott would probably be illegal under U.S. law but is outside
U".8. jurisdiction excepl; to the extent that the U.S. government regulates U.S.
company compliance with Arab boycott regulations, e.g. reporting and diserimi-
nation provisions) ; the tertiary boycott is clearly illegal for U.S, companies, prob-
ably under the Sherman Act and certainly under the civil rights and equal oppor-
tunity statutes,

Inevitably, there is now considerable corporate confusion as to the applicability
of U.S. laws and regulations to international companies' response to the Arab
hoycott, This confusion is partly due to the fact that none of the laws and regu-
lations were created specifically to deal with the boycott question and, more
vexingly, the fact that some of the legal mandates are contradictory, leave major
gray areas and, in some cases, overlap, as to the relevant enforcenient agencies.

Three major problem areas emerged: (1) The impact of U.S. antitrust law
and policy on the tertiary boycott involved, i.e. diseriminatory action demanded
by Arab boycott \aut_horit,ies against other U.S. companies or persons ; (2) The boy-
cott reporting requirements of the Export Administration Act; (3) Visa prob-
lems in Arab countries and how ‘these impinge on U.S. ecivil rights laws.

1. In ‘the antitrust area, the Justice Department representative made it clear
that the Department believes the Sherman Act applies to cases where companies
comply with the boycott by refusing to deal with another U.S. company, or by
causing ‘'other gompnnies to do so. This is the heart of the Justice Depnrtment"s
complaint against Bechtel Corp., instituted in Janunary 1976. However, the
Bechtel complaint does not reveal what specific acts the Justice Department be-
li'm:os coustitute a “conspiracy” under the Sherman Act to discriminate against
U.S. companies. Until the case comes to court or is settled out of court, this re-
mains a trou'blespme gray area for companies.

2. U.S, exporters receiving requests ito participate in a boycott have been re-
(uired to report such requests to the Commerce Department Office of Export
Administration since 1965, Since December 1975, companies have been required to
inform the Department as well whether they complied with the boycott request

)
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or intend to comply. However, although both the Export Administration Act and
the regulations contain hortatory language expressing the U.S. government's wish
that companies not comply with boycott requests, neither the law nor the regula-
tions forbid companies to comply—unless doing so would diseriminate against
U.S. citizens or companies.

A key problem in this area is the definition of “compliance.” Does merely an-
swering the boycott request (no matter what the answer is) constitute compli-
ance? Commerce Department representatives at the roundtable indicated they
did not believe this to be so. Thus, in reporting a boycott request, companies
should be careful to distinguish between merely answering a boycott request and
actively complying with a boycott request, This is easy to do, since the regula-
tions allow companies to report by letter instead of the standard reporting form,
if they so desire. Reporting by letter rather than form could become very impor-
tant for companies if the legislation with the greatest chance of passage this
year, S. 953 (see below) does become law and corporate reports are made avail-
able to public serutiny.

Another problem that arose in this area is: when does the U.S. government
consider that a U.S. company has received a boycott request (i.e. must all re-
quests be reported)? The Commerce Department representative expressed the
view that the regulations say only that the U,S. exporter must report receipt of a
boycott request, Thus, if a U.S. company’s foreign affiliate receives @ boycott re-
quest and does not report it to the U.S. parent, the U.S. parent is not expected
to report the request to the Commerce Department. Theoretically, ithis means
that U.S. companies trading with Arab nations could set up Middle Eastern
trading companies (in Europe, for example) that do not report boycott requests
back to the parent. However, the Commerce Department representative also
pointed out that this would come close to evasion, if not avoidance, of the inten-
tion of the Export Administration Act. It might also prompt legislative action
from Congress.

On the other hand, the Commerce Department representative said without
equivocation that the reporting requirement is tied to an ‘“‘export transaction,”
so that if a company encounters the boycott while examining a deal that does not
materialize, it. does not need to report.

It also became clear that the reporting requirements apply to banks, insyrers,
etc., but that the Federal Reserve Board has not, at this stage, forbiddeen banks
to process letters of credit with boycott language. )

3. The question of visa problems arises primarily, although not exclusively,
in doing business with Saudi Arabia. Representatives of the Justice, State and
Treasnry Departments made clear at the roundtable that U.S. civil rights laws
do apply in such situations, and that the U.S. government believes that com-
panies that bow to visa refusals on discriminatory grounds are breaking the
U.S. law. In cases where a company is doing business under contract to either
the U.8. government or an Arab government under the aegis of an official joint
commission, the Treasury Department has conveyed to Arab governments its
policy of not tolerating visa refusals for U.S. citizens on discriminatory grounds
of race, sex, color, religion or national origin. The governments concerned
(including Saudi Arabia), have indicated they will cooperate with U.S. policy in
this area. The Treasury Department said that no visas have so far been refused
to government or private-sector employees working in 'Saudi Arabia and the
State Department representative encouraged companies that run into visa prob-
lems to inform the Department of State, which will try to megotiate them out
with the relevant embassies. '

What is the outlook for change? For one thing, Congress appears to be moving
toward some sort of new legislation that deals with the boycott problem. A num-
ber of legislative initiatives exist, of varying degrees of extremism, but the
most likely to pass is the relatively moderate Steyenson-Williams bill (S. 953),
which would not prohibit companies from complying with hoycott requests but
would require public disclosure by the Commerce Department of companies’
response to boycott requests. Under 8. 953, the Commerce Department would not
be required to publish company responses but would have to open them to public
serutiny on request. ‘8. 953, which is opposed by the Administration, has been
reported favorably to the full Senate by the Banking Committee and will be
taken up by the Senate in connection with the extension of the Export Adminis-
tration Act, which will probably reach the Senate floor by June or July. There
is a companion bill in the House, sponsored by Rep. Koch (D, New York).

Companies’ main concern with 8. 953 is its public disclosure requirement.
Senator Stevenson feels that public disclosure would help companies deal with
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the boycott by making clear to the general public just how they have dealt with
the situation, rather than leaving them exposed to critical conjecture and sus-
picions of improper actions.

On the international front, although there has been talk of negotiating an inter-
national code of conduct for companies dealing with boycott situations (either
separately or as part of the current OECD exercise), the chances of action are
slight since the U.S. government is so far virtually alone in its concern over
companies’ compliance with the boycott.

During the corporate interchange, several companies noted that a distinction
should be made between complying with a boycott questionnaire and the boycott
itself. In many instances a company can answer certain questions or certify
documents without running afoul of U.S. laws on discriminatory practices. In
other instances, companies routinely answer questionnaires and certify docu-
ments pro forma. Revealing such practices, many companies feel, could expese
them to action by anti-boycott groups like the AJC.

In the absence of clear-cut federal regulations and/or a Middle Tast peace
settlement, companies can explore the following techniques:

Transact business with Arab nations through subsidiaries abroad, since these
subsidiaries are apparently not covered by Commerce Department filing require-
ments;

Sell to the Arab market through middlemen, e.g. trading houses;

Have products shipped from the United States insured by an Arab insurance
company. This can eliminate any requests to fill out questionnaires or certify
documents ;

Solicit the support of Arab purchasers to eliminate or rephrase questions in
the boycott documentation they require so that the answers either comply with
U.S. laws and regulations or do not have to be filed with the Commerce Depart-
ment. (The State Department representative also suggested this as a possible
procedure.) i

Refuse to answer questionnaires or certify documents. Some Aralb countries’
consulates accept this; others don’t;

Some companies, instead of certifying that exported goods are “not of Israeli
origin” certify instead that they are “made in the U.S.A.” This, a number of firms
reported, works.

Where companies face stockholder questions or suits inspired by the American
Jewish Congress or other organizations and can demonstrate that they do busi-
ness with Israel and the Arab world (as many do), discreet discussions with
the AJC and/or Israeli purchasers/suppliers can cause such stockholder action
to be withdrawn and prevent potential counter-boycotts to which consumer prod-
uet manufacturers are most vulnerable, Of course, a flat-out declaration that
compliance with a boycott request—even if pro forma—is against company policy
eliminates many problems, It may also, however, eliminate sales to Arab markets.

As for the controversial New York State law, expectation is that it will be
eclipsed by federal law. Even its backers recognize that it is constitutionally
dubious and unenforceable, and many of its early advocates are now known to
have second thoughts about its feasibility, especially since some goods destined
for the Arab countries are being rerouted to other ports. It seems probable that
once the federal government preempts the New York Port Authority over the
Concorde issue, similar preemption will be exerted over the New York law, as
well as other actual (IIL) or contemplated state laws (Cal., Md., Pa., Wisc. ).
The reason for the probability of Federal law preempting state law in this matter
1]% that the Constitution reserves the regulation of foreign commerce to the federal
domain,

Although the rountable focused primarily on U.S. government laws, regula-
lations and policies related to the Arah boycott, a number of companies present
either were, or had been, on the boycott list. Some of these firms reported that
they were making efforts to get off the list and at least two of these said that
efforts to get off by making “countervailing” investments in Arab countries had
produced no results. Other companies on the list said that they were not making
any effort to get off the list, either because they believed it dangerous from a
U.S. publie poliey viewpoint to comply with the demands made of them to got off
the list, or beeause they felt that being on the list did net deny them mueh business.,
‘The point was also made that companies had to weigh the advantages of comply-
ing with the boycott demands against the possible disadvantages such compli-
ance might bring in the U.S. domestic market from groups opposed to the boycott.



APPENDIX F

THE LIBRARY OF CONGRESS,
CONGRESSIONAL RESEARCH SERVICE,

EvALvATION OF FORMS USED BY THE DEPARTMENT OF COMMERCE TO ADMINISTER
ANTIBOYCOTT PROVISIONS OF THE EXPORT ADMINISTRATION ACT

(By Daniel Melnick, Analyst, American National Government, Government
Division, July 28, 1976)

The following is an evaluation of the report forms used by the Department
of Commerce in administering the provisions of the Export Administration Act
(50 U.S.C. App. s 2401 et. seq.). 50 U.S.C. App. s 2403(b) requires “all do-
mestic concerns receiving requests for the furnishing of information or the
signing of agreements as specified in section [2402] to report this fact to the
Secretary of Commerce for such action as he may deem appropriate to carry out
the purposes of section 2(4).” Section 40(5) provides:

*(5) It is the policy of the United States (A) to oppose restrictive trade prac-
tices or boycotts fostered or imposed by foreign countries against other countries
friendly to the United States, and (B) to encourage and request domestic con-
cerns engaged in the export of articles, materials, supplies, or information, to
refuse to take any action, including the furnishing of information or the signing
of agreements, which has the effect of furthering or supporting the restrictive
trade practices or boycotts fostered or imposed by any foreign country against
another country friendly to the United States.” (Public Law 91-184, s 3, Dec. 30,
1969, 83 Stat. 841.)

The Department of Commerce currently uses forms DIB-621P and DIP-630P
to collect the information required by this act. Our evaluation of this form began
with an examination of the record clearance established for the form by the
Office of Management and Budget (OMB).

The Federal Reports Act [44 U.S.C. s s 3501-3511] provides that the Director
of OMB must indicate that he does not disapprove the form before any exec-
utive branch agency can utilize a form which collects information from 10 or
more members of the general public [44 U.8.C. s 3509]. In the process of clearing
each form, it is assigned an OMB clearance number and a docket is maintained
which can be used to establish the basis upon which decisions relating to the
content of the form, and the instructions which accompany it were made.

The OMB (formerly the Bureau of the Budget) clearance docket for OMB
Clearance No. 41-R2305 [known as DIB-621P] makes it possible to outline the
following chronology of actions taken by Commerce, the Bureau of the Budget
(BOB), and the OMB in the approval of this report form. [A copy of the docket
has already been transmitted to you.]

CHRONOLOGY OF ACTIONS

June 30, 1965: Provisions of the Export Adminstration Act requiring report-
ing of requests for restrictive trade practices to “all domestic concerns” are
approved by the President and enacted into law.

The Commerce Department is required to promulgate regulations within 90
days of enactment. [79 Stat. 210, Public Law 89-63.]

September 8, 1965 : The Commerce Department files a request with the Bureau
of the Budget for approval of a report to be filed by every exporter who receives
a request for a restrictive trade practice. Commerce indicates that:

1. “T'he number of reportings required from a U.S. exporter has been minimized
in that the exporter need report to the Department of Commerce the receipt of
only the first request for action regarding an export transaction. This will greatly
reduce the burden of the U.S. exporter in that it is common practice for a great
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number of requests to be made with regard to a single export transaction, e.g.,
initial negotiation of a transaction, purchase order, certificate or origin, cer-
tificate of manufacture, letter of credit, consular invoice, ete.”

2. “There are no plans for tabulation other than for purposes of internal use
and such other reports as required by the Export Control Act. In addition, in-
formation will be reviewed and analyzed to determine appropriate action to be
taken by the U.S. Government in the pursuit of the general policy to “oppose re-
strictive trade practices or boycotts.”

3. “There is no intention to publish the detailed contents of the information
supplied by the reporting requirement except as required under the terms of the
Export Control Act.”

September 15, 1965 : The form and reporting procedure are approved by BOB.
The BOB Clearance officer makes the following note in the file:

“This new report is required by law (50 U.S.C. App. 2026), Given what Com-
merce might have required under the law, this requirement is mild, Especially
helpful in reducing burden is the provision that information need be reported
on only the first request for restrictive action received regarding that transaction.
See the attached form and note paper for comments and changes in the form.

“After a copy of the form was sent to Pratt (MAPI), Berger (Commerce)
called to say that Sec. Conner of Commerce did not want the proposed form
made available to anyone outside the Government. Pratt was asked not to dis-
cuss it before I called him, not to make it available to anyone else and to return
the copy I sent him. I requested and received by telephone his comments on it. . .

“Needless to say, Commerce's disposition toward secrecy on this form did not
sit well with industry. Industry representatives find it difficult to reconcile such
a position with the Administration’s objective of reducing unnecessary paperwork
and seeking industry’s advice and guidance in doing s0.”

February 24, 1966: Mr. George Curtis, Manager, World Trade Department,
Automobile Manufacturers Association, Ine. (AMA) writes to the Department
of Commerce and the Bureau of the Budget stating that *‘the industry could
suggest several changes which would not lessen the effectiveness of the survey
and at the same time escape the repetitious reporting of identical cases as is
currently required.”

March 9, 1966: Rauer H. Meyer, Director, Office of Export Control writes to
Mr. Curtis to the effect that ‘“We, too, have been aware of this problem, and
you will be glad to know that at the present time we are studying the feasibility
of revising the regulations to permit exporters to file periodic reports covering
continuing transactions with the same consignee in lieu of filing separate forms
1A-1014 [currently called DIB-621P] for each order.”

March 16, 1966: The Department of Commerce requests the Bureau of the
Budget to allow a modification in the reporting procedure, It proposes, alterna-
tive method which “permits the exporter to submit a report covering all trans-
actions which he received during a calendar quarter from a single foreign person
or firm. The quarterly report shall be submitted by letter and shall contain in
a consolidated form essentially the same information which would have been
included on Forms TA-1014 together with an indication of the number of trans-
actions to which the reported restrictions were applicable.”

March 23, 1966: BOB approves Commerce Department proposal.

April 4, 1966: Russell Schneider, Executive Secretary, Advisory Council on
Federal Reports telephones the BOB clearance officer and reports “that AMA

-was happy with the new quarterly report and felt it solved their problems.”

September 16, 1968: BOB approves routine extension of clearance for the
form. No changes are indicated.

December 30, 1969: Export Administration Act of 1969 becomes effective—
no change in the reporting requirement,

October 14, 1971: OMB approves routine extension of clearance for the form.
No changes are indicated.

November 17, 1971: The quarterly reporting requirement is modified by in-
serting a rule change in the IFederal Register. It now permits quarterly reports
“covering all tramsactions regarding which requests are received from persons
to firms in a single country during a single calendar quarter.” [36 F.R. 22011,
November 18, 1971]. The OMB clearance docket makes no mention of the change.

1 Machinery and Allied Products Institute.
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October 2, 1974: OM_B routinely extends the clearance of the form to Sep-
Il?)li):: 1977. No mention of the rule changes made in 1971 included in the

cket.

August 26, 1975: OMB approves Commerce Department proposal to require
banks, insurers, shippers and forwarders, in addition to exporters, to file re-
ports. It makes mandatory the requirement that complinnce must be reported.
It also requires all transactions involving diserimination against U.S. citizens
to be reported on a single transaction form and issues a new form (DIB-630-P)
for this purpose.

’ljhe revised regulations specify that reports could be made on a quarterly
bn§18 by country but differ in several respects from the regulations issued in
1971 [36 F.R. 22011, November 18, 1971]. The 1971 regulation reads in part:

*{2) Mtlltiple transactions report: Instead of submitting a report for each
tx.'ansactxon regarding which requests are received from persons or firms in a
single calendar quarter. This report shall be made by letter to the Office of Ex-
port Control no later than the 15th day of the first month following the calendar
quarter covered by the report. If the exporter has received requests from persons
or firms of more than one foreign country, a separate report shall be submitted
for gach country. Each letter shall include the following information :

“(1) Name and address of U.S. exporter submitting report ;

. (i'i) Calendar quarter covered by report ; request is directed ;

““(iii) Name of country (ies) against which the request is directed ;

“(iv) Country of requester;

“(v) Number of transactions which restrictions were applicable ;

“(vi) Type(s) of request(s) received (questionnaire, attach copy. If other
than questionnaire, give the type of document or other form of request and the
specific information or action requested.) ;

“(vii) General description of the types of commodities or technical data
covered and the total dollar value thereof ; and

L vli_) whether or not the U.S. exporter intends to comply with the request(s).
(Submission of the information required by this subdivision would be helpful
to the U.S. Government but is not mandatory).”

The 1975 version ? reads in part :

“(2) Multiple transactions report: Instead of submitting a report for each
tr?nsaction regarding which a request is received, a multiple report may be sub-
mitted covering all transactions (other than those described in $369.2, which
must be reported individually) regarding which requests are received from
persons or firms in a single country during a single calendar quarter. This report
<hall be made by letter to the Office of Export Administration no later than the
15th day of the first month following the calendar quarter covered by the report.
If requests are received from persons or firms of more than one foreign country,
a separate report shall be submitted for each country. Each letter shall include
all of the following information :

*“(i) Name and address of U.S. person or firm submitting report ;

(ii) Indicate whether the reporter is the exporter or a service organization
and, if the latter, specify role in the transactions;

“(iii) Calendar quarter covered by report ;

“(iv) Name of country (ies) against which the request is directed ;

“(v) Country of requester;

“(vi) Number of transactions to which restrictions were applieable ;

“(vii) The customer order number, exporter's invoice number, and letter of
credit number for each transaction, if known ;

“(viii) Type of request reccived. Attach a copy of each requesting document
or other form of request, or a pertinent extract thereof ;

“(ix) A general description of the types of commodities or technical data
covered and the total dollar value, if known ;

“(x) The number of requests the reporter has complied with or intends 1o
comply with. IT the reporter undecided, he i3 required to sudbmit a further report
noithin 5 business days of malking a decision. If the decision i3 to be made by
another party involved in the export transaction, that party should be idcmiﬂr}l.

“(xi) RFach letter submitted by an export service organization shall also

2 Italiclzed passages were added or changed In 1975,
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include the name and address of cach U.S. exporter named in conncetion with
any requests received during the quarter. Following each name, afix the identi-
fying numbers required in (vii) above, insofar as they are kmown. If this infor-
mation is included in the copics of documents required by (viiii) above, the
separate listing may be omitted.

“(xii) FHach letter must include @ signed certification that all statements
therein are true and correct to the best of the signer’s knowledge and belief and
indicate the name and title of the person who has signed the report.”

An examination of the OMB docket and the report form itself supports the
following assertions regarding DIB-621P:

The form was designed to fulfill the minimum requirements of the law.

The form was not designed to facilitate data cellection or retrieval. The
tabulation procedure was not considered as a necessary part of the approval of
the form.

No provision was made for easy convertibility into machine readable formar.

The reporting requirement was progressively relaxed through changes in the
regulations to accommodate the needs of firms required to file the form. On
September 15, 1965, firms were required to file reports of the inirial request
regarding a transaction. On March 23, 1968, firms were permitted to file quarterly
reports covering all requests received from a single firm. Subsequently, and
apparently without OMB review, on November 17, 1971, they were allowed to
file reports covering all requests received from firms in a single country. To
date, no standardized form has been issued.

From the docket it appears that OMB did not approve the changes in the
quarterly letter reporting which were made by regulation on Novembher 17, 1971,
The OMB statistical Poliey Division clearance officer confirms that OMD has no
record of having approved the 1971 change in the vegulations. If this is the
case, it would imply that the Department of Commerce had not complied with
the Federal Reports Act which requires OMB to indicate that it does not dis-
approve of the use of every reporting from used to collect information from
more than 10 members of the general public (44 U.S.C. § 3509). In such a case,
persons required to file reports under the regulation might argue that they were
not obligated to comply because the procedures had not been approved by OMB.

The consolidation of reports is certainly more convenient for exporters and
others required to file reports. Nevertheless this consolidation [in the absence
of a standard report form] makes tabulation difficult. Quarterly letters are
received in numerous formats. According to preliminary estimates over 20,000
reports [including both quarterly single transaction reports] were filed in the
first quarter of 1976. In his August 1975 review the OMB clearance officer esti-
mated that only 16,000 reports would be filed annually. In the absence of a
computerized data management system, it is diflicult to see how the Department
of Commerce can fulfill its obligation to monitor firms so as to ensure that
reports are filed in a timely and complete fashion.

The type of “request” referred to in Block 8 of the report form is in fact a
type of document by which requests are transmitted. Consequently, information
in this block cannot be used to classify transactions according to the nature of
the request made, e.g., whether a request for discrimination against a U.S.
citizen or firm was involved.

The report forms used December 1, 1975 did not allow adequate space for the
exporter to “give the specific information or action requested,” using “direct
quotations from the request.” This item provides the specifie information regard-
ing what American companies are being asked to do by the Arab countries. Yet
the space for answering this question allowed for two single-spaced typewritten
lines. An examination of the reports subpoenaed by the subcommittee shows
that in most cases the companies were forced to complete the answer to this
question elsewhere, on the back of the form, in the seetion provided for additional
remarks, or on a separate sheet.

Changes made on December 1, 1975 require responding firms to submit a copy
of the request, along with the report form. While this procedure does avoid the
space problem encountered earlier, it will undoubtedly make handling of the
information by the Department of Commerce more cumbersome. If Commerce
were to decide to reduce the information to machine readable form, the attach-
ment of copies of the requests would inerease the time and expense involved in
coding this important piece of information.
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The report form and regulations lack a clear definition in the use of the
term “request.” IMirms receiving boycott “requests” are required to report such
“reguests.” The confusion arises from the faet that in many cases there was no
spt-(l-iﬁc "x;equest," that is, no specific “act of asking for something to be given
or done.”®

The boycott-related activities were simply part of the import regulations
with which the exporting firm had to comply in order to ship its goods. Frequently,
the exporter appears to have been unaware of these requirements until the time
of shipment. In some instances the exporting firm attached to their boycott
report copies of pages from Dun & Bradstreet's “IExporter’s Encyclopedia” list-
ing specific import regulations. There was confusion relating to the existence of
a “request,” the date the “request” was received (item 2), and occasionally, the
“requestor.” Thus, the treatment of the concept of “request” appears to be inap-
propriate, creating undue confusion and inconsistency in reporting. Clarification
of this issue might require amendment of the Export Administration Act because
the act uses the term “request.”

The regulations resulting to the filing of the boycott reports allow the reporting
firm to file a single transaction report or a multiple transactions report (Export
Administration regulations June 1, 1974, 369.2B; now 369.4b). The regulations
do not, however, specify what is meant by “transaction.”

The design of the form prior to December 1, 1975 may have contributed to
the exporters’ confusion regarding the information called for in each block. For
example, there was considerable confusion concerning the country(ies) being
hoycotted and the country (ies) doing the boycotting. In the report form DIB-621,
the country being boycotted is to be entered in block 3: “Names of the coun-
try (ies) against which the request is directed:” the name of the country (ies)
doing the boycotting is to be entered in item 5: “I/We receive this request from:
name. address, city, and country.” In 5.2 percent of the Subcommittee’s computer
record entries, the reporting firm indicated that the boycotting country and the
boycotted country were the same, an impossibility. This figure goes up to 10.7
percent when the number of reporting firms rather than the number of record
entries is considered. In addition, a marginal 0.7 percent of record entries left
boycotting country blank or filled in a question mark. Although the newly revised
form (DIB-621-P, Rev. 11-75) makes the distinction somewhat clearer, monitor-
ing and possible correction of the problem may still be necessary.

Other block items for which inadequate space was provided were “additional
remarks” (item 9), the listing of commodities involved in the reported transaction
(item 8), and, frequently, in the event that a group of countries was to he listed,
the listing of the boycotted countries (item 3).

In sum, the design of the form used by the Department of Commerce to collect
reports of restrictive trade practices appears to reflect Department decisions to
n.\'oi(l all tabulations of the data not strictly required under the law. The regula-
tions permitting the use of quarterly reports by letter appear to have been
amended in 1971 without reference to the Office of Management and Budget. It
is difficult to imagine how the Department of Commerce intended to check to see
if exporters were filing reports as required, let along performing aceurate tabunla-
tions of the results.

®The American College Dictionary. New York, Random House, 1957, p. 1030.

APPENDIX G

LEAGUE OF ARAB STATES,
CENTRAL OFFICE FOR THE BOYCOTT OF JSRAEL,
August 31, 1975.

DistricT CoMMITTEE No. 12,
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC,,
New York, N.Y., U.S.A.

GENTLEMAN : With reference to your letter of August 10, 1975, we have the
honour to inform you of the following :

1. The list of companies boycotted by the Arab countries is quite changeable
where names of companies are deleted from or added to it frequently. There-
fore, you will appreciate that we are not in a position to supply you with the
same,

2. The Arab boycott of Israel has been created in the early fifties under a
decision taken by the Council of the League of Arab States. It is carried out in
accordance with certain laws and rules in force in the Arab countries, We send
to you enclosed herewith, a copy of a statement made by H.E. the Commis-
sioner General on the nature, objects and measures of the Boycott. We believe
that the said statement contains answers to the questions you raised.

3. The Arab Boycott authorities is ready to supply you with the necessary
information on the status of a certain company in the light of the rules in force
in the Arab countries. You could inquire about the same from the Regional Office
for the Boycott of Israel in the Arab country with which the dealings will be
made after supplying them with the full name and address of the company
concerned.

We remain,

Very truly yours,
MomAMMED MAnAOUD MAHGOUB,

Commissioner General.
NATURE OF THE ARAB BOYCOTT OF ISRAEL

(By H. E. Mohammed Mahmoud Mahgoub, Commissioner General of the Arab
Boycott of Israel)

The Arab boycott is both a preventive and a defensive measure: It is a pre-
ventive measure because its purpose is to protect the security of the Arab states
from the danger of Zionist cancer; it is a defensive measure because its basic
objective is to prevent the domination of Zionist capital over .Arab National
economics, and to prevent the cconomie force of the enemy, which is well studied
and planned, from expansion at the expense of the interests of the Arabs.

The Arab Boycott is also of a tolerant nature. It is very careful not to harm
the interests of foreign companies and their shareholders. As soon as the
Boycott Authorities get information that a certain company or companies have
established relations with Israel, they make econtaets with them to find out
the truth and the nature of these relations. If it turns out that these relations
do not go beyond pure ordinary business relations, the matter is over and deal-
ings wih such companies are not restricted. On the other hand, if it turns out
that this relation is of the type which will support the economy of Israel or
strengthen its war effort and thus serve its aggressive ambitions for expaunsion,
the company will be told that this relation is harmful to the interests of the
Arab states which are still in a state of war with Israel, and according to
the laws and regulations of these states they have to prohibit any dealings with
these companies if they maintain their relations with Israel. The company is
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then left free to decide whether to deal with the Arabs and thus terminate its
relations with Israel, or to stop dealing with the Arabs and continue its rela-
tions with Israel.

The Boycott Principles are also very far from racial or religious influences;
it iz practiced with all persons—natural or moral—notwithstanding their na-
tionatiry or religion, as long as they support the economy of Israel and its war
eftsrr. In thix respect, the Boycott Authorities do not diseriminate among persons
on the basis of their religion or nationality, they rather do so on the basis of their
partiality or impartiality to Israel and Zionism. Nothing can prove that more
than the fact that Arab states deal with companies that are owned by Jews who
are not biased in Israel’s favour and did nothing that support is economy or
strenethen its military effort; while, on the other hand, Arab states have banned
dealines with foreign companies and firms owned by Moslems or Christians,
hecanuse sneh ecompanies have done things which have supported the economy
of Isriel or its military effort.

The Arab Boycott, in addition to what was said above, is of an international
lega! nature: It is built on two factors which were approved by legal experts,
thar they do not violate any of the provisions of international law. It is also
legally admitted that official boycotting is legal in the state of war; it is also
considered legal in the state of peace if used for punishment. No doubt that the
Arab states are in a state of war with Israel. Cease-fire or armistics of any kind
does not end a state of war. According to international law the Arab states have
the full right to take measures that are necessary to protect their security and
safety against their enemies, as long as a state of war still exists. A few legal
experts say that the armistice between Israel and the Arab states cannot be
considered a state of war, but the majority of legal experts in international
Iaw censider boyeotting as legal in the state of peace if it is used in response to
an internationally illegal action. Boycott is a procedure which can be used by
a state to face the harm that it suffered by illegal action performed by some
other state. The purpose is to make the violating state respect international
law and thus stop the illegal action. In other words to face illegality by “legal-
ity". Israe! is still occupying Arab land, but it usurped the rights of its owners,
dispersed them outside their home, and seized their money and property in addi-
tion to its continuous aggression against Arab countries neighbouring Palestine.
No doubt that all these actions are considered illegal. This was the resolution
of the Security Council in many of its meetings. Thus if we accept the opinion
of those few legal experts, who say that the armistice puts an end to a state of
war, the Arab Boyeott will remain legal according to international law and to
thie opinion of the hig majority of legal experts, on the basis that this boyeott
ix & punishment for an illegal action.

This is from the point of view of international law. As for the point of view
of ecommercial law accepted by the world, the Arab boycott of Israel is Luilt
on well known legal foundations; it is the rules: “contract is the law of con-
tracting parties”, and each party has the right to put the terms which it feels
are suitable to its interests; the other party is also free to accept or refuse
these terms. If it accepts them the contract is thus concluded, and if it refuses
them the contract will not be concluded. The Arab countries make certain terms
to establish eommercial relations with foreign countries in order to secure that
their capital and economy do not go to Israel. This is done to guarantee its
safety and protect its economy. Foreign countries are free to aceept these terms
or refuse them, and this could not be considered interference in their affairs on
the part of the Arab states.

Reasons which call for putting the name of a forcign company or firm on the
Llael: list
Theze reasons could be easily summarized as follows: When a foreign com-
pany or firm carries out any action in Israel which mi"ht support its economy,
develop its indnstry or inerease the efliciency of its military effort. No doubt
thot these things are elear enough and every such company or firm can know
whether its action falls under the above mentioned factors.

Does untrue or inaccurale information resull in banning dealing with @ foreign
company or foundation?

I am sure that such a thing never happened in the past and will not take

pliee in the present or the future, beeanse banning will not he achieved execept

after assuring that the foreign company or firm has committed the violation,
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and after contacting the said company (when the information is not from an
official source) and asking it to explain its attitude to the charge directed at
it, or at least deny it.

In order to be sure that the company has received this question or warning,
the Boycott Authorities should receive back the mailing receipt of that warning
signed by the said company as an acknowledgment of receipt.

Even in cases when it is definite that certain companies have established rela-
tions with Israel in the manner mentioned above, dealing with such companies
will not be banned—in spite of the definite proof—until after the company is
informed and asked to sever such relations, if it feels that its interests require
that; and then it should prove that it has done so.

In cases of this sort two things usually take place: The company may an-

‘swer the letter of the Boycott Authorities admitting that it has committed the

violation mentioned in the letter and is ready to settle the matter by severing the
violating relation, In this case, the Boycott Authorities will give the company
the time needed for the settlement and no action will be taken against the com-
pany, unless it is proved that the company is trying to delay the settlement
in order.to avoid boycotting. The company may, on the other hand ignore the

Jetter that it received and leave it unanswered within the reasonable time, In
.that case the question will be put to the Conference of the Arab boycott in order

to take the decision of banning dealings with the company.

I would like to say in this connection that this arrangement excludes forelvn
companies or firms when it is proved by definite evidence that they, thelr
proprietors or.controllers have Zionist inclinations, such as continuous contribu-
tions of large amounts to Israel or other Zionist organizations, or such as joining
Zionist organizations or societies, or such as working openly against Arab inter-
ests and promoting the interests of Israel or world Zionism.

No relations will be established with such companies because it was actually

"px'oved by experience that such companies take advantage of those relations
_in order to.damage Arab interests and propagate world Zionism.

It is worth mentioning that in spite of the fact that hundreds of companies

.are put on the black list, the Boycott Authorities will challenge any claim that

any company was so put unless that was based on a true basis and authentie
faects. All through the history of the Arab Boycott not a single case was proved
to be put on the black list on the basis of untrue or inaccurate information,

Is it possible to remove the name of a foreign company or firm f: om the blaclk
list? '

Nnturully it is poeslble to delete easily the name of any foreign company or
firm from the black list. ;

The banned company can write to any of the Regional Boycott Offices in any
Arab country or directly to the Central Office for the Boycott of Israel to inquire
what documents are necessary in order to be excluded from the ban and to become
able to resume activities in the Arab countries. As soon as this letter reaches
any of the Boycott offices the answer to the company in question will be sent
the same day, stating the necessary documents to be submitted. If the company

. produces  the required documents fully and completely and if the documents

are clear and correct, then it is possible to remove that ban within three months,
as from the date of presénting the documents. Three months is not a long time,
because those documents must be studied by the concerned Office; then they
should be sent to the Central Office for further study and at the same time,
the opinion of other offices in the Arab countries should be taken on the matter
of removing the ban,

In the case of companies when the ban cannot be lifted owopt after a longer
neriod of time, the reason for that is not due to the slowness or inefliciency of the
Boycott Offices; it is always due to the delay on the part of the company con-
cerned in submitting the necessary documents required by the Offices.

On the other hand, the Boycott Offices work with complete freedom and in
compliance with the Boycott law and regulations. It is impossible to violate such

- laws.at.any circumstances or under any pressure from any source, regardless

of the person exercising it. On the contrary, those Offices never allow such things
to take nlace, and thank God they never did.

Finally, T would like to stress the fact that companies which settle ‘their
status. and have their names deleted from the black list are seven or eight
times.as many as those whose names are on the list.
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APPENDIX H

LEAGUE OF ARAB STATES,
CENTRAL OFFICE FOR THE BOYCOTT OF ISRAEL,
September 29, 1975.
BurovAa Warcxr Co., INc.,
New York, N.Y., U.S.A.

GENTLEMEN : We are in receipt of your letter dated September 17, 1975 and
are appreciating your request to know the documents you will have to present
in order to enable the Arab Boycott Authorities to consider removing the ban
imposed by your company and its subsidiaries, in the Arab world since 1960.
In this regard, we wish to point out the following:

The reliable information we have acquired, which led to banning transactions
with your company, indicate that the Bulova Foundation, which is financed by
your company, gave a complete machine factory to Israel as a present and re-
fused to give a similar factory to the Arab country despite our contact with it
through our letter dated anuary 19, 1956. Therefore, the documents you will
have to present are the following :

1. A declaration containing complete answers to the following questions:

Do you, the Bulova Foundation and/or any of their subsidiaries:

(a)"Have now or ever had main or branch factories or assembly plants in
Israel?

(bd) Have now or ever had general offices in Israel for regional or international
operations?

(¢) Grant or ever granted the right of using their names, trademarks, manu-
facturing rights, patents, licenses, ete. . . to Israeli persons or firms?

(d) ?Pnrticipnte or own shares, now or in the past, in Israeli firms or busi-
nesses

(e) Represent or ever represented any Israeli firm or business in Israel or
abroad?

(f) Render or ever rendered any technological assistance to any Israeli firm
or business?

2. A statement showing the names and nationalities of all companies into
which your company and the Bulova Foundation hold shares or with which
they are associated, as well as the percentage or the shareholding as to the
total capital of each of them.

3. A copy of the Articles of Association of the Bulova Foundation.

4, A statement showing the exact and detailed nature of relationship between
your company and the Bulova Foundation either materially or morally.

5. An official copy of the Articles of association of your company.

6. A detailed statement showing all donations or subsidies given by the Bulova
Fondation to Israel, including their present of watch or machine faetory to
Israel.

7. A document to the effect that your company, the Bulova Foundation, any of
their subsidiary companies, their owners or the members of the Boards of Di-
rectors of all of the said companies are not joining any organisations, committees
or societies working for the interests of Israel or Zionism whether they are
situated inside or outside Israel; as well as the undertaking that of the above
organisations, committees or societies or give or collect donations to any of them.

8. An undertaking to the effect that the Bulova Foundation will perform, in
regard to donations, a similar action for the benefit of the Arab countries at least
similar in volume and nature to what it presented to Israel.

We should draw your kind attention to the fact that all of the above requested
documents should be duly certified by your chamber of commerce or industry,
or executed before a notary public and then authenticated by the closest consu-
late or diplomatic mission of any Arab country. Moreover, the legalised originals
of the said documents will have to be accompanied with an Arabie translation of
each of them in 25 copies.

We remain, -

Very truly yours,
Mormranmmen MATTMoUD MATIGOUR,

Central Office for the Boycott of 1srael.
(88
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APPENDIX I

MCcKEE-PEDERSEN INSTRUM
P.O.BOX 3
Telephone: (415) 937-3630

D-U-N-§ 9473133

%0'4 To _KUHAIT GNIVERSITY
C FRY WD)
__KUWAXT, ARABTA P
Teims 2 nizy
Ship To _(SAME) . FonFACY

Date  AUGUST

ENTS
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LETTER OF CREDIT

VUCAULE S10
CRY, WALLU

&, 1975
Customer's Order No. XU /25 /5127

£900/
GE085C

'+ CRER
- CA, UuA

Via AMERFORD AIR CANGO
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ITEM CATALCG #
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(QUANTRY
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accordance with Xuwait University Zo/siz?
SCIENTIFIC I. STRUMENTS

1. 1 [MiP-1018] MONOCEROMATOR VI”HOLT GR&“I'” & SCAN DRIVE
2 1 JiP=10183=-D SCAN DRIVEZ FOR }P-1018B HOWC ATOR
40| 1 |rmmomm 590 g/rm Grating, 1pm Blaze
5. 1 |reme—- 295 g/rm Gratxng, 2.1um Blaze:
6, 1 e 1180 & /am Grating, 500nm Jla"c
Te 1 emeeee 2360 g/am Grating :
&, 4 |emm——— J‘AC"‘OI{V ALIGH IH ¥MP=-10182
9. 2 [1P-1035] DEUTERIUM LAMP
10, 1 FiP-1035 DEUTERIUMN LAMP POWER SUPPLY
11, e h? 1019 6V LIGHT SOURCE
912, 1 0 6V POWER SUPPLY
13, i BEAl: SPLIT.ER
14, 1 OPTICAL FILTER SET
15, 1 SAMPLE FILTER HOLDER
16, 1 pIP-1020 MERCURY VAPOR LAMP
17, 1 |eemm—— COMFLETE S=T Or SPARE PARTS FOR: MP-1020A
1 SET VP-1O133,HP~1O1Q,HP =10194,P=10354, &inP=10
AIR FREIGHT
INSURANCE
FORWARDING, HANDLING & DOCUMZNTATION
) DRAYAGE = FACTORY TO SAN FRA SCU ATRPOR®
"ﬂ‘m TOTAL CIF KUWALT~mm=mwmmnns us
Pl |
a) NET WEIGHT IN KILOS: 33,077 Kes.
_\M‘wsm Note: For net weight of each item in Xilos

please sce reverse side of this invoice

¢) AIR WAYBILL NO.:
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Spare Parts < MOTOROLA
NATIONAL SEM
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T|a brjpneh,sigter concern or subs diaryof any\co

o
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Authorities,
/,"\,t

UNIT PRICE
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295,00
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205,00
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39.00
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2¢5,00
155,00
99.C0

19.00

40,00
35540
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=hvena R, Podersen, 'resiv

ORDER COAP ”TE. THANWE YOU,.
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APPENDIX J

GENERAL MoTors Corp.,
b Detroit, Mich.
Mr. ARTHUR HERTZBERG, :
President, American Jewish Congress, Stephen Wise Congress House,
New York, N.Y. :
(Attention of Mr. Phillip Baum, Associate Executive Director).

Dear ARTHUR: In accordance with our telephone conversation of today, I am
enclosing a revised page two of my letter of February 20, 1976. Please note that
the following sentences have been added to page two: ;

Added to the middle of the paragraph on Business or Trade Agreements: “It
would be our intention to explore opportunities for ventures in other mideastern
countries, including Israel, and we are not limited, nor would we agree to be
limited, in any way in such exploration other than by the economics of the ven-
ture itself.” ;

Added at the conclusion of the second paragraph on Arab Country Demands
or Requests: “Our business policies and practices have not been affected by these
inquiries.” . RS

I am impressed by the fine cooperation which your organization has exhibited
in dealing with this very important and sensitive problem. I believe that the
actions of recent months serve as an excellent example of what can be actom-
plished by organizations who are willing to work together in solving mutual
problems, ) b ;

Sincerely, : SN

T. A. MurrHY, Chairman.

Enclozure. ;
EMPLOYMENT POLICY

Especially hasie to the conduct of General Motors business is its long-standing
worldwide policy against diserimination of any kind in employment practjces.
We extend employment opportunities to qualified applicants and employes on an
equal haxis regardless of age, race, color, sex, religion, political persuasion or
national origin. In this connection, if a candidate selected for an overseas
assiznment were refused a visa on any basis, we would request the U.S. Depart-
ment of State, through diplomatic channels, to seek entry for the candidate.

BUSINESS OR TRADE AGREEMENTS WITH ARAB COUNTRIES OR ISRAEL

Consistent with the above policies, General Motors sells its products to distribu-
tors, dealers and other customers in Israel and in Arab countries and ‘“‘twe par-
ticipate in a recently established joint venture in Saudi Arabia which contem-
plates the assembly and sale of vehicles in that country. It would be our intention
to explore opportunities for ventures in other mideastern countries, including
Israel. and we are not limited. nor would we agree to be limited. in anv way in
sueh exploration other than by the ecvnomics of the venrare irself.” Tre nsture
of Gerersal Morors business is such that it is nor usual for us to parchase goods
or marterials either from Israel or from Arab countries. 5

ARAB COUNTRY DEMANDS OR REQUESTS AND GENERAL MOTORS’ POLICY AND PRACTICES
¢ WITH RESPECT TO COMPLIANCE

" We are aware of no communication to General Motors or any of its officers or
dxrect_ors demanding or requesting that General Motors diseriminate against any
American corporation because of its having Jewish directors, stockholders, offi-
cers or employees. If there were any such demand or request it would be against
General Motors’ policy to comply.

Occasionally General Motors has received inquiries as to its relations with
Israel, one of its Israeli distributors, or an Arab boycotted company. We have
replied to these by furnishing the requested factual information in a reasonable
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effort to avoid being placed on an Arab Boycott list, except that we have refused
to supply nonpublic information. Our business policies and practices have not
been affected by these inquiries.

General Motors has received occasional requests from Arab countries that it
agree not to participate in future dealings with Israel or with Israeli companies.
General Motors has made no such agreements and would not make any such
agreements.

Just as any other American company doing business with Arab countries, Gen-
eral Motors also receives requests for certification as to: the origin of products
involved in a particular transaction; the boycott status of the producer; and the
origin and boycott status of the vessel transporting the goods. As you know, such
requests are prerequisites to payment, consularization of documents and/or im-
portation of products in particular transactions and we have generally complied
with them on a factual basis. We don’t believe that these types of certification by
General Motors further the Arab boycott.

It has been brought to our attention, however, that our compliance with some
of the above certification requirements is a source of concern to the AJC. We
are, therefore, willing to endeavor to substitute the following certifications: The
products are exclusively of U.S, origin; the producer of the products is General
Motors Corporation; the producer of the products iS — e _ ; the name of
the vessel i8 o ____ ; and it is owned or chartered by — oo __ v

We have, of course, no assurance that such changes would be acceptable to Arab
countries.

Another certification which some Arab countries have required the exporter to
furnish, when it is responsible for insuring the products being shipped, before
the shipping documents will be consularized is a certificate issued by the insur-
ance carrier stating that it is not on an Arab Boycott list. Consularization is a
prerequisite to payment for the products. General Motors has furnished such a
certificate issued by the company which has been its marine insurance carrier for
more than half a century. We have been advised, however, that the insurance
company will no longer issue such a certificate and we are endeavoring to have
this Arab country requirement eliminated.

EXPORT ADMINISTRATION ACT

It is General Motors’ policy to report to the Department of Commerce all re-
quests received by it from Arab countries for actions that might have the effect
of furthering or supporting a restrictive trade practice or boycott against Israel.
We do not, however, report requests received from Arab countries (or from Israel
as well) that products not be shipped on a vessel of Israeli (or Arab country)
nationality or on a vessel calling at an Israeli (or Arab country) port en route
to its destination. The U.S. Department of Commerce regards such requests as
being reasonable precautionary measures to avoid the risk of confiscation of the
products being shipped. In this light, the Department does not consider the re-
quests to be restrictive practices which are required to be reported.

I appreciated the opportunity of talking to you and exchanging views on this
sensitive and complex subject which affects and deeply concerns so many. We in
General Motors believe our policies and practices have been, are, and will con-
tinue to be, proper and fair to all concerned.

I trust that my letter is responsive to the various items of information re-
quested in the AJC’s proposal and look forward to an AJC letter withdrawing
the resolution. I know that you, as well as I, would muech prefer to arrive at a
posture which would avoid the appearance of our being in an adversary position.
Such a position would likely appear, however, or be inferred, to be the case if the
AJC proposal were to be included in our 1976 Proxy Statement and presented for
discussion and action at the Annual Meeting. I feel assured that you share with
me the conviction that the appearance of such a posture, which in fact does not
exist, would not serve our best mutual interests.

Sincerely,
T. A. Mcreny.
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ADDITIONAL VIEWS OF REPRESENTATIVES HENRY A, Waxwmayn, Joux E. Moss,
ANTHONY ToBY MOFFETT, JAMES H. SCHEUER, RICHARD OTTINGER, ANDREW

MAGUIRE

The subcommittee’s report, “The Arab Boycott and American Business,” is
the most comprehensive congressional review of the nature, scope, and impact
of the Aradb boycott on the United States since anti-boycott provisions were
added to the Export Administration Act in 1965.

This subcommittee’s investigation has opened the wall of secreey which has
surrounded much of the Arab boycott. The barest outlines of the scope of the
boycott, and its gross economic impact on the United States, are now available,
Billions of dollars in trade have been subjected to the buycott's diseriminatory
trade practices. But strikingly absent from this report—and obscured even today
by Commerce Department policies—is the answer to the question of how many
businesses have changed their business practices in order to comply with the
boycott’s restrictions and have in effect become tools in the Arabs’ economic
warfare against the State of Israel. Specifically : To what extent have businesses
agreed to terminate their direct relationships with Israel in order to obtain
contracts in the Arab world? To what extent have businesses agreed to refuse
to deal with other American companies which have relationships with or are
otherwise sympathetic to Israel? These questions remain unanswered because
the Commerce Department has refused to prohibit compliance with these so-
called secondary and tertiary aspects of the Aralb boycott—even though there
is a greater awareness of these activities, and even though their frequency and
intensity is growing, and not diminishing.

Despite this inevitable shortcoming, this report is a damning chronicle of
evasion and subversion by several administrations and, to a lesser extent, by the
business community of the clear Congressional mandate opposing boycotts and
restrictive trade practices. At the same time, this report repeatedly emphasizes
that the profound issues raised by the Arab boycott—legal, political, economic,
moral—remain unresolved to this day. It is our hope that this document will
serve as a major impetus toward the passage of legislation which would at last
prohibit business in the United States from complying with the Arab boycott.

‘Such a desire surely embraces the spirit of the law, As the Export Administra-
tion Act unequivocally states,

“It is the policy of the United States (A) to oppose restrictive trade prac-
tices or boycotts fostered or imposed by foreign countries * * * and (13) to
encourage and request domestic concerns engaged in * * * export * * * to refuse
to take any action, including the furnishing of information or the signing of
agreements, which has the effect of furthering or supporting the restrictive
trade practices or boycotts * * *”

The Congress’ meaning in establishing this poliecy in 1965 was clear. It
reflected the judgment that compliance with the Arab boycott was repugnant
to cherished American prineiples regarding freedom from diserimination and
the operation of a free market. It sought to assure that this Nation would not
compromise its basic values in the search for expanded trade opportunities
throughout the world.

Nevertheless, the subcommittee’s report has documented that the Department
of Commerce, which was charged with enforcing this mandate, consistently
undermined this policy to the extent that, over the vears, the Arab boycott has
been-allowed to proceed with the full acquiescence and indeed the tacit encourage-
ment of the U.8. Government, In partienlar:

For more than ten years, the Commerce Department’s reporting forms of
hoycott requests explicitly stated that U.8. exporters are “not legally prohibited
from taking any action” in support of the Arab hoyeott, Such a statement vepre-
sented a clear singal to all T.S. exporters that complinnce with the boycott
carried no sanetions whatsoever,

Again, for more than ten years, the Commerce Department circulated to
Ameriean businesses notices of trade opportunities which contained boycott

(93)



94

demands. The Commerce Department circulates such notices in order to en-
courage trade with other countries. By promoting trade opportunities which were
contingent upon compliance with the boycott, however, the Commerce Department
played an active, and central, role in promoting the Arab boycott in the United
States.

Although the Export Administration Act requires all boycott requests, includ-
ing the furnishing of information or the signing of agreements, to be reported
to the Commerce Department, for over ten years the Department chose not to
require U.S. exporters to report whether or not they had complied with such
requests—even through the Department had the clear statutory authority to
compel such information. Such a policy prevented the Department and anyone
else from ascertaining the boycott’s scope and its impact on the American
economy.

Although the operations of banks, freight forwarders, and insurance companies
are essential components of all export transactions, it was not until December
1975 that the Department’s boycott regulations were broadened to encompass
these concerns. For over a decade, in other words, letters of credit, insurance
policies, and transportation arrangements for billions of dollars in exports were
not subject to even minimal antiboycott requirements.

A distressingly clear pattern of passivity to, promotion of, and disinterest
in enforcing the antiboycott policy of the United States by the Department of
Commerce over a ten-year period is therefore plainly evident. Indeed, the four
policies which have mentioned above were terminated only after vigorous initia-
tives were undertaken by members of this Subcommittee, and others in the Con-
gress, with former Commerce Secretary Rogers Morton.

Even then, our efforts were vigorously rebuffed at first. In order to effectively
ascertain the nature, scope, and impact of the Arab boycott on the United States,
this Subcommittee subpoenaed from the Commerce Department boycott requests
which exporters received from Arab League countries,—and which were required
by law to be reported to the Department. For months, this Subcommittee was
forced into contesting an unfounded claim of statutory privilege which Secre-
tary Morton sought exercise over these reports, which this Subcommittee urgently
needed if it were to fulfill its oversight responsibilities. Renowned scholars came
before the Subcommittee and testified that Secretary Morton's position had no
legal basis whatsoever under the statutes he cited or the Constitution.

But more importantly, Commerce Secretary Rogers Morton’s four-month refusal
to provifle documents was consistent with the Administration’s decade-long policy
of acquiescence in and promotion of the Arab boycott. As the Subcommittee’s
report shows, the subpoenaed materials reveal that the Department exercised
x'lrtqa]ly no control over attempts by the Arab League to enforce boycott
provisions against American business—although it had both the Congressionnl
policy mandate and the statutory authority to implement it. Rather than correct
thosg shortcomings over time, the Department failed to take any remedial steps.

We are forced to conclude that Secretary Morton’s refusal for five months to
comrgly with the Subcommittee’s subpoena for Arab boycott information was
nothing less than an attempt to cover up the Department’s grave abdication of its
responsibilities under the Export Administration Act.

'J_‘hero is therefore no question in our minds, after reviewing the entire record
which the Subcommittee has developed, that the Commerce Department, with the
approval_of the highest levels of several Administrations, obstructed over a ten-
year period the effective implementation of the antiboycott provisions of the
1-,xpl_)rt Administration Aet as expressed by both the Congress and by successive
]‘msylcuts and Sccretaries of State. Second, in that the Commerce Dopurtment
!xas failed to_move against the secondary and tertiary aspects of the Arab boycott,
it Ex‘m:v be fairly stated that such an obstruction is continuing unto this day.

This is, in our judgment, a matter of the most serious concern to the Congress
um[ the American people,

'J.hc business community has exhibited an ambivalent response to the com-
peting pressures which the existence of the boycott evokes. On the one hand,
the pressure to comply with the boycott is enormous, The records indicate that
up\_vurds of 90 percent of all transactions subject to boycott demands were
ultimately in compliance with them. Only in 2-3 percent of all eases has the boy-
r-otr,'b(-cn deliberately evaded. Nevertheless, in coordination with the Ameriean
Jewish Congress, more than two dozen corporations have publicly pledged to
refrain from complying with the boycott.
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On the other hand, in the absence of an express prohibitim} pf com}.)l_ianc? '“tnh.
the Arab boycott, and in the presence o_f government pohcws_wm.ch m_tu.gl,\
encourage compliance with it in order to' improve our balunce-ot-pzument's “.lt}l
the Arab oil-producing states, noncowmpliance wpp the_ boycott can onl)‘ pl.lfe
those who adhere to such a policy at ;1 dcompetxtl\'e disadvantage. As Federal

‘e Chairman Arthur Burns has stated, kS s
R‘ch’f‘{;ect({zlllfeill::i;l!célilt(* for the Congress to determi‘ue whether it Is :'nvun‘mgtul
or sufficient merely to “encourage and request” U.S. banks novt tg ;‘m e vftoc.-t-. t'o
the boycott. It is unjust, I bLelieve, to expect some b:}nl':s‘ to ﬂnt'u f-o_mponlm.e.
pennlties for responding aflirmatively to ghe spirit of U.5. _1_»0171‘;',\. f\.‘h-x‘lu olt1 1}41;
profit by ignoring this policy. This inequity can bg‘ cured 1t‘ u)ug.s_.,'al,\\; ”_.(l'(.
decisively on this subject.” (letter to Rep. Benjawin Ros.enm:ll. :Imlu 'i’- 197 ‘))

This dilemma, however, extends beyond the choices tfaced b,\(“t j'~“ ‘.1111.:1m._\>
community. The Subcommittee’s report docuil_mnls that at least $4.0 m.tonl .n}
trade with the Arab League in 1974 mxd~19u)——:lml‘_m‘obclbl_\' 1}11{('11)1.\1_5)1.L1i ;l~
been held hostage to the Arab boycott. The S.uboomnuttce staff 1u1l}1c} 111}.«.1;.11 (Is
that nearly half if not more of all trade with the Arvab L(—_‘{l,’.{ll:}——.l{n(' ‘;l?btl)'l\t
lions more—is currently being subject to boyco_tt demands. It 1". ‘d:‘d"ts ‘i:n-
despite the increased atteutiondwhitcl{_h:}s‘ bhelonr focused on the boycott, 1

: sears to be growing and not dimimsihing. K
ﬂuﬂ(?‘lllliael?ilg)r,ll‘li{:'rlet\?el o!f? scrut?ny has also re'venled that the b(.)_vco.tt h n‘otfl ptu?'{xlf)‘:
lithie or impermeable; rather, it has conslstent‘]y been_ _:11)1)110(1.1'11 ‘.ut\‘ a::xﬂll-‘m.\.
and eapricious manner. Ostensibly, the bp.\'cott S blilk’l\ll.\'t.('(“lln\?ll.\.l".lllhL \'itﬁ
who have contributed to Israel’s economic growth or l}:nu ):m .‘lm. 1'.xg.1¢)xx. { =
another blacklisted firm. Since 1948, the Cha‘se .\Iunsm‘l"lan wl.:ml\ h\‘x?‘ \LX’; (1&1(.‘:
Israel’s agent in handling governmept b.onds in the .L nited E~_r:_11'e.s.. (-'-‘fft_l“iq--lﬂ’.-
trie supplies the Israeli Air Force _wnh jet engines 101'_ Y.he”l\l‘ll‘.l‘llCil.l. - I.s'rtml':
first military jet. Despite the cruﬁugll rtci)le thre;sg ;‘(\);) l(;l(,ll Lli?\ll ;ltt\l‘(:l“:x}:lnao u\'t-éx;ei\'.e

d i military security, both firms ar blacklis h 3 ;
?)({f:ilgg;ciin?he Arabyworld. TWA, Myles L.ubomto'rles, and I.If..\[l;m- {xltxll()}lg\ ltlllﬁ
firms which do substantial amounts of business with both }smu :ln‘ut 1:(: 'Am‘cv
nations. Moreover, experience sinece the Arab ox! embargo has bc-e‘le.t tlfl) 91; 1):1 o
to restrictive trade practices neither ensures nnpx:m’od tﬂrz}de }L .\'11.( 111; \:'le.nt o
guarantees immunity from further economic reprisals. l‘r.mn.cc. \)\ ;l sl
extraordinary lengths to accomodate Ql‘EC (lemglnd.j Ilftt‘l'Ftl‘\L . t(_n‘nq \1 3 1t -
War, has not had as great an inerease m_tmde \wt_h the Ol 1. 1:11 \1'(.11;.0{4“0“_
Netherlands and West Germany, which pointedly refused to alter thelr 3
3 ith Israel. ] . 2 e
Shillz ‘i‘;ltthgxs'efore apparent that these corporathns and coulntx lxelc.nnd‘(l)tl‘:el;lgil(;s
them, are able to operate in Sl'ngl a mantnoi' pi;m]‘.xsely because their services are as
indi sable to Arab needs as they are to Israel 3
nlc'?ll*igllc:il(}i-r;‘,bi‘\"g obolievo; lies the key to breaking th_e .—\m‘b bnyco(f; h:ﬂul(:;lc& t(‘:;
our economy and society. American goods and services are th‘e 1119:7 l.st 1}:1)9 ‘\1--1b
in the world. We currently account for 18 percent ol: all ‘wm.lil.11).1'«“(;“;“1\. ‘1'c‘iv-
nations, who so desperately want to develop their societies, mf ;ljc‘uu.)., “: Mg
ing on American resources. The United S.mtos now m-om‘mt.?\ (13- .\Init s
the additional trade which the OPEC _mltm_ns ]m\'e umlgxtn_luvn ‘;mie b -r‘i" }d‘h\'
rupling of oil prices in 1973. This relationship, m.s:t.nful of bvul\';. ¢ “~\l‘ .::11:1 i;;:*tez\'(l
diseriminatory demands that are aliep to our trmhtmu]s and 1.1‘\\ "‘?l x{)\ mlm:-ltml
dictate that, as a condition of its continuance, no such demands \'\ ‘11 'h'((' v b\"l-\w.

1t remains that compliance with the Al'nh. boyeott is still not pr l\‘l lltt) )rbhihié
We therefore urge that the Export A(lmhustr:\lim\' Act l_w‘x‘\_x:\on.\ u‘t (' lfr'u‘ndl\‘
all agreements to refrain from doing business (1) with a 1.01( 1‘;.11&01;11)!:)“ forei-'h
to the United States, and (2) with a company or supplier b0§ co -t?(' t‘ _ ol
concern, thereby furthering a foreign-imposed boycott or FOTP}'L !\_ve Xet tolp.x'o-
tice. We also urge the Congress to amend t)w Export Admunstm‘ ‘!.l‘iltl i3 0
hibit business from furnishing the im’m'matum_thu Arab League uses 3 (‘ l\‘ubcom-
boycott demands, Both of these recommendations are contained in the =

i o’ e ) . N . .
ml\t‘\tﬁlce:hr(?gj (;ll'lte Congress will finally declare these practices 11.10:::_1}.‘15 :)1(1;&“\_0_1_
£acet of the long-standing debate over whether the cnmlu(.'t of our it(_)% ¢ ‘1,,:) l\"th }mr
in which economic relationships are the substructure—will bq C‘()ll.\l.\h‘.n“ : 1“, 1““‘
ideals. It does little good—indeed it does much harm—to voice "-m'"-'?;'l“"l\'t i
boveott while winking at compliance with its demands. Both om. (rll"(‘l rlity )z.. v
our true intentions are called into questions, Rather than mortgage our pri
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ciples—both domestically and in our support for the State of Israel—it is time
that we exercise the leverage and suasion we command in the Persian Gulf.
Rather than succumb to diseriminatory demands imposed by foreign governments
against American citizens, it is time this Nation repudiate them once and for all.
This is our hope, and the policy to which we are committed.
We the undersigned also join with the views expressed by Chairman Moss
responding to the minority opinions of Representatives Collins and Lent.
HENRY A. WAXMAN,
Jonn E. Moss,
ANTHONY ToBY MOFFETT,
JAMES H. SCHEUER,
RICHARD OTTINGER,
ANDREW MAGUIRE,

Tne VIEwWs OF REPRESENTATIVE JOHN E. Moss, CHAIRMAN, SUBCOMMITTEE ON
OVERSIGHT AND INVESTIGATIONS, COMMITTEE ON INTERSTATE AND NOREIGN

COMMERCE

The subcommittee’s report on “The Arab Boycott and American Business” is
the most comprehensive review of the nature and scope of foreign imposed boy-
cotts yet made, However, the views of the minority necessitate an additional
response.

The facts in this report show that the Commerce Department failed to collect
complete data from exporters and to convey accurate, meaningful information
about foreign imposed boycott practices in the Department’s quarterly and
special reports to Congress. Furthermore, the Department all but failed to make
use of the broad powers Congress gave it under the Export Administration Act
to protect American business from being used as a tool of the economic warfare
of foreign concerns.

The actions of former Commerce Secretary Rogers C. B. Morton to stonewall
the subcommittee by refusing to comply with the subcommittee subpena for the
Ixport Administration Act boycott reports merely served to cover up malfeasance
and nonfeasance on the part of the Administration. It is to Mr. Morton’s credit
that he ultimately complied with the subcommittee’s subpena, albeit one day
before the subcommittee’s contempt resolution was scheduled for action by the
Committee on Interstate and Foreign Commerce.

The recommendations in the subcommittee’s report are conservative measures
designed to preserve the sovereignty of the United States. They seek to carry out
the policy declaration codified in an act of Congress eleven years ago.

As long as United States interests are not affected, we as a Nation should not
intercede when one foreign country seeks to boycott another. The subcommittee
recommendations are directed merely towards protecting American business from
foreign imposed restrictive trade practices. Foreign powers should not be allowed
to dictate commercial practices in this country.

The issue of religious freedom was resolved in this land with a revolution two
ce_ntnries ago. However, the current Administration’s position, represented by
minority view signed by James Collins (R-Texas), oppose our recommendations
and in effect says, “Yes, we as a Nation are committed to free trade and freedom
from religious diserimination; but we don’t want to lose any petrodollar trade.”
'l'ha_t position should be totally unacceptable to all Americans for several reasons.

First, our principles as a people are not for sale. Secondly, the theory advanced
on behnl'f of the Administration that the United States would lose trade is highly
speculative, as the ‘Subcommittee report points out. This country regards Arab
League countries and Israel as our friends. We remain deeply committed to the
economic development of Israel and the Arab Nations. Our respeet for Arabs
and Israelis will not be altered by the adoption of the legislative proposals con-
tained in this report.

The sum of the views of the gentleman from Texas would have us abandon
all principles, ignore our own laws, consent to the meanest sort of diserimination
in exchange for profits, No one disagrees with the need for profitable trade.
But to gain that kind of commerce at the sacrifice of principles is far too high
a price for any nation to pay. In this creative world that would ultimately he
torn apart in a climate of fear, hate and avarice, such a doctrine should he sum-
marily rejected as being unaceeptable,
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CONTEMPT PROCEEDINGS

Both Messrs. Collins and Lent state that they agree with the position taken
by former Secretary of Commerce Rogers C. B. Morton in refusing to comply
with the Subcommittee’s subpoena. In fact, Mr. Collins says he has “rechecked
the Constitution of the United ‘States paying particular attention to those powers
granted unto Congress” and finds no reference to any power given to Congress
to interpret a statute, Let me, for the benefit of My, Collins, recheck the Consti-
tution again for him, ; ] i

Article I, Section 1 of the Constitution provides that “All legislative powers
herein granted shall be vested in a Congress . ..” Inherent in the legislative
power is the power to obtain.information and punish those who do not provide
such information. The text of the Constitution reflect this power in Article I.
Section 5(2) (relating to determination by each House of its own rules) and
Article I, Section 8(18), the “necessary and proper” clause. Inherent in the
power to hold an individual in contempt of Congress is the power—the neces-
sity—to interpret whatever defenses may be raised by an alleged contemptor.

The initial determination, the determination which provides the condition
precedent to any appropriate court review, is made by the Congress under our
constitutional system. Namely, the court will only review a question once an
actual controversy has ripened between two actively adverse parties, a condition
which would exist upon a contempt vote by the House.

The Congressional duty to ascertain whether laws are being “faithfully exe-

cuted” before it considers amending those laws or enacting new ones has been
upheld by the ‘Supreme Court in a long line of cases from 1971 to 1975. In the
landmark case of Watkins v. United States, 354 U.S. 178, 187 (1957), the Court
said :
“The power of the Congress to conduct investigations is inherent in the legis-
lative process. That power is broad. It encompasses inquiries concerning the
administration of existing laws as well as proposed or possibly needed statutes.
It includes surveys of defects in our social, economie or political system for the
purpose of enabling the Congress to remedy them. It comprehends probes into
departments of the Federal Government to expose corruptions, inefficiency or
waste.”

To oversee the administration of Federal laws and to investigate matters
which may need legislation. Congress clearly has the power to use compulsory
process, i.e., to issue subpoenas for documents, compel testimony (except when
it would be self-incriminating), and have such testimony taken pursuant to laws
providing for prosecution of perjury. The rationale for compulsory process is
summarized by the Supreme Court in McGrain v. Daugherty, 273, U.S. 1335, 175
(1927) :

“Experience has taught that mere requests for information often are unavail-
ing, and also that information which is so volunteered is not always accurate
or complete; so some means of compulsion are essential to obtain what is
needed * * *”

To carry out its legislative duties, the Supreme Court has long recognized
congressional contempt powers because:

“Here, we are concerned, not with an extension of congressional privilege, but
with vindication of established and essential privilege of requiring the produc-
tion of evidence. For this purpose, the power to punish for contempt is an
appropriate means.” Jurney v. MacCracken, 249 U.S. 149, 150 (1933).

It would be of little value to discuss this issue further at this time. For the
benefit of Mr. Collins, I would merely ask that he carefully read the Constitution.

As for Mr. Lent, he too, like Mr. Collins, offers the same blind allegience to
the chief attorney for the Executive, Mr. Levi. Mr. Lent argues on behalf of
Mr. Morton:

“The Secretary, not being a lawyer himself, was relying on the advice of his
counsel, Attorney General of the United States, that a law passed by Congress
precluded him from submitting the requested material.”

This argument is baseless, Relying on the views of counsel is not an acceptable
excuse for violating a law. See Sinclair v. United States, 279 U.S. 263, 299 (1929) :

“There is no merit in appellant’s contention that he is entitled to a new trial
because the court excluded evidence that in refusing to answer he acted in good
faith on the advice of competent counsel.”

Numberless common criminals have gone to prison contending that they had
only followed the advice of counsel.

T o
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Mr. Lent suggests that it was possible to resolve this dispute in a “quite
simple way” by enacting new legislation to amend Section 7(c) of the Export
Administration Act to expressly state that Congress is not precluded from in-
formation gatheréd pursuant to that act. That would be a dangerous concept that
would clearly establish the doctrine that Congress is precluded from information
by implication absent express statutory language to the effect. If that doctrine
were to hold, Congress would be precluded from information compiled pursuant
to more than 100 statutes which provide for confidentiality but do not expressly
state that Congress is barried from obtaining that information to perform its
legislative work. Such a doctrine would seriously undermine Congress’ constitu-
tionally mandated duties, a situation the majority of this Subcomimittee voted
not to permit. E

Mr. Lent states that the Subcommittee could have considered Congressman
Rinaldo's recommendation that the Subcommittee seck a declaratory judgment

tive and sought a legal memorandum on that subject from the American ngw\'
Division of the Library of Congress. That memorandum concluded that based, on
past cases, the court would not grant a declaratory judgment as long as other
remedies were available. The remedy available was, of course, a contempt pro-
ceeding. The memorandum concluded that the only way a court ‘would grant
Jjudicial review was in the case of an actual controversy, namely, the finding of
Secretary Rogers C. B. Morton in contempt of Congress by the House of Repre-
sentatives. Accordingly, Mr. Lent knows full well that the remedy of a declara-
tory judgment wis not available.

Mr. Lent also states: “The most preposterous and misleading statement in the
report is the claim that our Subcommittee found Mr. Morton ‘in contempt’ of
Congress.” Facts are facts, Mr. Lent, and the fact is that the Subcommittee did
find Secretary Morton in contempt. i

By a vote of 10 to 5, the Subcommittee also directed me as its Chairman to
report the facts surrounding the Secretary’s contempt to the full Committee for
appropriate action. The need for the Committee on Interstate and Foreign Com-
merce to consider a contempt resolution became moot when Mr. Morton ulti-
mately agreed to comply with the Subcommittee’s subpena.

Mr. Lent dislikes the subsection in the report recounting the econtempt proceed-
ing, stating: “I object to the tone, character, and substance of this discussion.”
He believes that reporting that former Commerce Secretary Morton was found
in contempt of Congress by the Subcommittee “unnecessarily sullies the good
name of an outstanding public official—a former Member of the House of Repre-
sentatives.” I am sorry Mr. Lent views the facts that way. I can only advise him
that if any person—private citizen or publie official—wants to avoid being found
in contempt of Congress, they should avoid acts which would support that charge
as was the ease with former Seeretary Morton.

Mr. Lent was kind enough to offer a letter from Mr. Morfon for this record.
Accordingly, I am pleased to supply the other half of that correspondence,
attached to this statement as Appendix A. !

RELIGIOUS DISCRIMINATION

Mr. Collins states: “Iven the Subcommittee Report takes cognizance of the
fact that acts of diserimination do not characterize the Arab Boycott. Only 15
such religious/ethnic clanses were discovered by the Subcommittee Staff’s in-
tensive nine-month review.” Not true! The Subcommittee report sets forth facts
showing that' religious diserimination has been a part of the Arab boycott, If
Mr. Collins had read the report he could have noted that it states that it is not
possible to quantify exactly how pervasive acts of religious diseriiination have
been bhecanse persons have been reluctant to report them and because of loop-
holes in Commeree Department reporting regulations, Accordingly, Mr. Collins
ohviously overlooked the report’s conclusion that “a significantly greater number
of requests of this type may well have been received by U.S. business concerns
but not reported.”

- . INTERNATIONAL IMPLICATIONS

Mr. Collins objects to the following sentence used in a section of the report:
“TI'he United States has a major competitive advantage in agricultural products
and a wide.variety of manufactured products.” This statement is based, inter
alin, on the commodity data extracted from the Ixport Administration Aet boy-

W

from the court. However, Mr. Lent knows that the Chair explored that altern{y"::‘;i "7
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cott reports showing that some U.S. products, such as agricultural products, have
been relatively unaffected by the boycott. Mr, Collins must also know that several
American military weapons manufacturers are not boycotted even though they
sell their arms to Israel. The report points out that in addition to political fac-
tors, “these trends apparently reflect Arab business judgments also bused on the
quality and prices of the goods sold by major exporters.” o P

The report does not, as Mr. Collins suggests, treat this subject in a “cavalier”
fashion. The report states that it “is ditficult to estimate with certainty how
Arab countries would perceive Congressional action to protect agaiust another
country friendly to the United States.” 3

The point that escapes Mr. Collins, and the Administration his views represent,
is the view of the Subcommittee majority that America’s sovereignty and sense
of justice is not for sale. : ]

Joux E. Moss, Chairman.

Also - signed by Representatives Waxman, Moffett, Scheuer, Ottinger, and
Maguire.

CONGRESS OF THE UNITED STATES,. .
HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS,
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
Washington, D.C., November 26, 1975.

Hon. Rocers C. B. MORTON,

Secretary of Commerce,

Washington, D.C.

DEAR MR. SECRETARY: I too deeply regret that it finally became necessary to
move in the Subcommittee to enforce the subpoena duces tecum issued on July 28,
1975. Though your decision to refuse to comply with the duly issued subpoena
of this Subcommittee was made only after seeking the advice of your cwn coun-
sel and the Attorney General, I can only regret that this issue is joined between
former colleagues.

Mr. Secretary, as a former Member of the Iouse of Representatives, I know
that you can appreciate the fact that there are stages of committee action which
effeetively preclude reconsideration on the part of a Chairman. That point has
been reached by the Subcommittee on Oversight and Investigations, The matter
now is on the agenda of the full Interstate and Foreign Commerce Committee,
and I am under instruction to call it up for a vote.

I believe, however, that more important than the parliamentary situation is
the fact that the Congress cannot accept the opinion of the Attorney General, who
in this instance is acting as an advocate of the position which had its origin with
your departmental solicitor, Karl Bakke, If you will refer to the testimony of
Philip Kurland, he sets forth with great precision the chronology of the devel-
opment. of' the legal position which was urged upon you and finally adopted as
yours in your appearance before the Subcommittee.

You may recall, Mr. Secretary, that following your first appearance and your
first refusal to comply, out of an abundance of caution. I engaged the services
of a distinguished constitutional scholar, Professor Raoul Berger, Warren
Professor of American Legal History at Harvard Law School, as consultant
and adviser to the Subcommittee on this question.

Additionally, I requested the testimony of Ihilip Kurland, another dis-
tinguished constitutional scholar at the University of Chicago and a consultant
to the Senate Committee which instituted the original Watergate investigntions.
The Subcommittee then sought from Professor Norman Dorsen of New York
University, a recognized expert in the field of constitutional law and its com-
mon law antecedents, his best advice and judgment, The record is quite clear
that in every instance these distinguished scholars found: (1) That the conti-
dentiality provision of Section T(e) of the Export Administration Act conld
not through any normal construetion of Inw apply to the Congress of the United
States or either Ilouse thercof; (2) that the action of the Subcommittee on
requiring production of the material by subpoena was appropriate and con-
sistent with the powers and precedents of the House of Representatives and
the tradition which we inherit from common law and the British Parliament:
and (3) each agreed that this was an issue the House could not permit the
Iixecutive to prevail on unless it was willing to cede to the Ixecutive branch
its essential powers to exercise necessary oversight of the laws enacted by it.

We have explored at your suggestion the two alternatives proposed by you,
and it is with the very deepest of regret that T must inform you that neither is
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appropriate or acceptable. While I appreciate your desire to seek court review
of this matter, the most expeditious and, in my view, exclusive vehicle for bring.
ing this issue to the courts is contempt. That process has begun. Within days
of the action of the Interstate and Foreign Commerce Committee, a justiciable
controversy will exist which may be considered by the courts either in a habeas
corpus action or in an action under 2 U.S.C. §192. Though we might wish
for another way of addressing this question, the law is clear.

As to your second proposal, it is unacceptable. On the practical level, re-
striction of these documents to the Members of the Subcommittee and its
stafl would raise the most serious issues of congressional responsibility. I have
noted in our discussion that the boycott may very well involve violations of
the Federal Trade Commission Act and the Securities Exchange Act. Acceptance
of your condition would preclude this Subcommittee from releasing this data
to Federal prosecutors if violations of law were discovered. Such an incongruous
result cannot be squared with the constitutional duties of the Congress.

Further, your condition would place unconstitutional limits on the authority
of the Congress to discharge its legislative and oversight responsibilities. It
may become necessary in the discharge of our constitutional duties to hold
public hearings on the issues raised by these materials. As you know, the
House of Representatives has always been characterized as the people’s house
and the grand inquest of the nation. To subordinate our legislative and investi-
gative authority to such terms and conditions as the executive may determine
is to cede to the executive a paramount role not envisioned by the Constitution.
This I cannot do.

I am deeply mindful, Mr. Secretary, of the responsibilities which I assumed
upon taking my oath of office, an oath which you also took when a Member
of this House. As you know, its demands are emphatic: that we “uphold and
defend the Constitution” * * * In the documents which you have already re-
viewed, Professor Kurland states:

“To the extent that Congress has acceded to Executive branch denials on
the withholding of information it has failed to enforce its authority and has
vacated its power to inquire * * *

“I urge this subcommittee not to contribute to the continued destruction of
congressional authority, The constitutional plan of checks and balances, an
essential safeguard for American liberties, is constantly endangered by failure
of Congress to assert its authority vis-a-vis the Executive. I trust that this case
will not prove another instance of such surrender; the rights at stake are
not those of individual Congressmen, they are the rights of the American people
whose representatives you are.”

I believe that the sobering experiences of the previous Administration require
all of us to be mindful of our Constitutional system and the particular need for
the Congress to be free to exercise fully its powers and discharge its respon-
sibilities to the American electorate. In this period in which the highest executive
officials of our government are appointed, not elected, it is eritical that the
elected representatives of the people prevail, however distasteful the stage-by-
stage procedure is to both of us. g

While I most emphatically submit that it is not in the national interest for
the Congress to make any pledge to the executive as to how it will use the mate-
rial, I must also state that our handling of this material will be nothing Jess
than responsible. That assurance I give you. But, we must remain free to initiate
open public hearings should a review of the material indicate to me and the
Members of the Subcommittee that such hearings are necessary or desirable to
secure full compliance with the laws and policies of the United States. I must
remind you that as recently as November 20th, President Gerald R. Ford pub-
liely addressed the grave dangers of conforming to a pattern of acceptance of
boyeotts instituted by forces outside of this country. My concern is no less.

Accordingly, I will scek the earliest possible consideration in the full Com-
mittee of the motion to recommend to the IHouse that you be found in con-
tempt of the House of Representatives. After consideration of this question in
full Committee, I assure you that I will exercise the high privilege accorded
such a motion so that it will he considered on the floor promptly.

I reiterate these steps which I will take, will be taken with no intent to
‘embarrags or harm you or with any sense of diminished respect for you as an
individual, T take them because I must, in order to preserve the rights of the
‘people’s repregentatives to inquire and to exercise their unfettered judgment.

Sincerely,
Taww W Maca Chairman.
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ADDITIONAL VIEWS OF REPRESENTATIVE NonRMAN I, LENT

°f riewed very carefully the Subcommittee report on the “.:\rab Bquott

anil l:ﬁl‘lgrli.g:meBuslnesg." The report is thought provokxpg, and at times particu-
larly disconcerting to me, and I am in syppqrt,‘ o‘f its recommendgtm'l'l_sf.I i{u
fact, on April 8, 1976, I cosponsored fRep. Koch :1 enl'(&rte;:);;g Boycotts Act, 2

25 ich would implement many of our recom S. ] |
13]13‘;)6 xIvl;gél; zoolgpdellef to address myself to certain n_spgcts of this 1-egort w'xth
which I simply cannot agree. These aspects relate prmgxp:}lly to the dlscu.ssxou
in the report of former Secretary of Commerce Ro:,;ers 0 .\Iort({n, a'm.d. hxs. r('a-
fusal to furnish to the Subcommittee the U.S. Exporter Reports which were
3 28, 1975. ¢
Sllg‘%%e?sggtogrggé’s'teibus and misleading statement 1,1,1 t'hez report is the cla.}m
that our Subcommittee found Mr. Morton “in c'ontexixptw og Congress, and that _It
was the first time that a member of the P'resu}ent S Lnbmet_; had been fan({ .11'1'
cmitempt of Congress, according to legn} historians at the Library of Congress.

S *he “Contempt Proceedings”). .
(slizé)}rlg %?;111'581?1% the IIj)oints that I take e:;ception to in more detail, I wm}l.d.
like to make some general comments concerning the Arab Boycott so that tm‘ 1§
will be no misunderstanding or misinterpretation of my later comments. As .
have stated in the past, I am opposed to the Arab Boycott of Israel and the Ara
Boycott of firms in this country doing business with Israel. This boyc_ott_, 1}nd th:
devices and machinations used to implement it, are abhorrent and msxdloui. A
Loycott runs clearly counter to the principles of non-discrimination and fll'e'e(' ?lm
of choice which Americans should, must, and do hold dear. I note pzlreuthgtlc‘]} ¥
that the Ford Administration is also opposed to this boycott and has taken

ing frustrate it.
m%ﬁ%ﬁﬁ?&%cﬁons to this boycott, and evidence which has come to my _attegx-
tion concerning its breadth and impact,_I Jjoined many of my collea’:gues in t'e
House in sponsoring H.R. 13125, the Koch “Forelgll Boycotts Act. , which is
similar in thrust to the recommendations adv_anced_ in the Subcorzmuttee rep%rt.
The Koch Bill strengthens the Export Administration Act of 196:) which makes
it the national policy of the United States to prgvent Amel.'ican m_'ms from par-
ticipating in economic boycotts imposed by foreign count'nes against ot‘l}er ‘un-
tions friendly to the United Stat;;.}lt also improves the diselosure provisions of
§ ities I'xchange Act of 1934. . ]

thglie;gil;;t:{i; reason For taking the opportunity to present these additional views
is to register my strong exception to those p:l_l'ts of t.he report that d;scus,s Sec-
retary Morton’s postion with respect to compliance with the Subcommittee’s .’s,ub-
poena calling for the production of the so-called “Arab Boycott Reports”. I
object to the tone, character, and substance of this discussion.

The subcommittee report accurately points out thnf_the Subcommittee au-
thorized a subpaena for these reports on July 28, 1975, wh_ighfubpoenn was
served upon the Department of Commerce on July 28, l?m. This subpoena
(94-1-56) required Secretary Morton to deliver. all reports filed §ince Decex%bcr
31, 1969, with the Office of Export Administration pursuant to Section 369.2 of
the Export Regulations (15 CFR § 369.2). The return date for the subpoena was
September 4, 1975. The Secretary was advised by the s'ubpoen'n that he would
not be required to personally appear before the Subcomrgxttee with thg requested
documents on that date if the documents were made available to the Subcommit-

e by August 5, 1975.
" Segrem%-y M(;rton did not provide the documents to the Subcommittee by the
August 5, 1975, date. Shortly after the receipt o‘g‘ the subpoeml, the Socretn}'y
sought the advice of Department attorneys familiar with tlw_ Export Adminis-
tration Act as to whether or not he could legally provide this material to fho
Congress. Ilis cotinsel advised him that in his consld.orod judgment that Section
T(c) of the Export Administration Act precluded his compliance with the Sl.ll)-
poena. Section 7(e¢) provides as follows: “No d(-pnrmwnr,.n::oncy. or official
exercising any functions under this Act shall publish or disclose information
obtained hereunder which is deemed confidential or with re[qrex.\co to \\'h.ich a
request for confidential treatment is made by the person fun_nslung such infor.
mation, unless the head of such department or agency determines that th‘v with-
holding thereof is contrary to the national interest.” (50 U.S.C. See. 2406(c) )

Having received the advice of his Department’s counsel on the legal issues
involved, the Secretary sought a second legal opinion. On Angust 22, 1975, the
Secretary wrote to Attorney General Levl requesting his opinion on the issues

OSSR gt 3l BT Ol s ISR
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raised by the subpoena. On September 4, 1975, the Attorney General advised the
Secretary in a written legal opinion (Hearing Record, Serial No. 94-45, p. 172)
that the confidentiality provisions of Section 7(e¢) were applicable to Congress,
and that he was not required to disclose the requested reports, unless the See-
retary determingd that withholding was contrary to the national interest.

As vou will note, Section 7(e¢) set out above, does not in any way specify that
(jmu::ress is exempted from the confidentiality provision. That Leing the case,
the Commerce Department’s Counsel and the Attorney General turned to the
legislative history of the Act for some indication as to whether or not Congress
Lhad intended to exclude itself from the provision prohibiting disclosure. Both
found in the legislative history that Congress did fall within the ambit of that
prohibition.

Developing the chronology of events in this matter further, I point out that
the hearing at which the Secretary was to appear on September 4, 1975, was
11)3:-9)0119(1. and he actually appeared before the Subcommittee on September 22,

1J.

At his appearance on September 22, 1975, the Secretary was asked wehther
he had brought with him the subpoenaed documents in the following exchange
with Chairman Moss:

“Mr. Moss. Have you brought with you the reports call
dated July 28, 19757 : 7 a0 e b e

“Secretary MorToN. No; we have not.

“Mr. Moss. Is there any physical or practical reason why these materials have
not been provided?

“Secretary MorToN. The materials have not been provided because we have been
given an opinion by the Attorney General not to make them available.”

The Secretary, not being a lawyer himself, was relying on the advice of his
Counsel, the Attorney General of the United States, that a law passed by Con-
gress precluded him from submitting the requested material. The Secretary
was merely trying to obey the law that was given to him to administer. I made
this point at the September 22, 1975 hearing in the following exchange:

“Mr. LexT. It seems to me that what we are trying to do here is to fault the
Secretary for obeying a law enacted and reenacted and reenacted again by the
Congress of the United States. It would seem to me that, as much as I would
like to get this information and all of it because I am opposed to this Arab boy-
cott, this committee in my opinion is not above the law, Mr. Chairman. We
are as much bound by this law as is any citizen of the United States and as is
any Secretary of Commerce or any member of the Cabinet of the United States.

“Now, I would say this: That if the Congress does not want itself bound by
the confidentiality requirement of section 7(e¢) of the Export Control Act, we
cou!d say so. I would like to offer right now to introduce, and I would Iike’ the
chairman of the committee to cosponsor, an amendment to section 7(e) which
would permit the Secretary to make a full disclosure without violating the law.”

“Mr. Moss. Would the gentleman yield? )

“Mr, LENT. Just a second. If the chairman would be good enough to cosponsor
that amendment with me, I am a member of the minority although we have
been accused here of trying to run the committee. I don’t think that really makes
much sense in watching the give and take here.

“With the chairman’s obvious legislative expertise and the fact that he is
a member pf the majority party, I think we could probably get that bill through
in very .qunc-k order and then we could come back here and perhaps do something
p_roductlve instead of indulging in this demonstration of moral indignation
righteous outrage, and histrionics. )

“I now yield to the chairman.

“Mr. Moss. The Chair will wait until the gentleman has concluded in the
pursuit of his own time.”

At l,hi:s: ..\'vptcmher 22, 1975, hearing, the Subcommittee Chairman produced two
legal opinions which took exactly the opposite legal conclusion, that heing that
no s.tatute could preclude Congress from obtaining intormation needed to carry
nu.t its oversight responsibilities, These legal opinions were written by Subcom-
mittee St.:lﬂ' counsel and attorneys with the Library of Congress. So, what we
had at this juncture was a legal dispute with two entirely different legal positions
as to the interpretation of a statute. As I noted in the reproduced exchange above,
there was a quite simple way of resolving this question. The solution in my mind
was to amend the section of the law in question to allow for Congressional ‘access.

T
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One week subsequent to this hearing, I introduced H.R. 9932 co-sponsored by
Representatives Madigan, Rinaldo, Broyhill, and Heinz which provides as fol-
lows: “That Section 7(c) of the Export Administration Act of 1969 (50 U.S.C.
App. 2406 (e)) is amended by adding at the end thereof the following new sen-
tence ‘no information obtained under this action may be withheld {rom
Congress’.” )

I made this recommendation because I believed that Congress should be
granted access to this material. I did not, and still do uot, see the need for a
major political confroutation between the Executive and Legislative Branches of
Government when the problem could more expeditiously be remedied by simple
legislation.

The provizion that I suggested be added to Section T(¢) is already in many
statutes passed by Congress. It is not novel or far-reaching, and Congress would
be doing nothing more than Congress has already done in the past.

My colleague from New Jersey, Congressman Rinaldo, also recognized that
the problem with Secretary Morton’s compliance with the Subconunittee subpoena
was one which the Subcommittee could not resolve, and he suggested an alter-
native solution to this legal dilemma. Congressman Rinaldo's recommendation
was that the Judicial Branch should decide which of the two parties’ interpreta-
tion of the statute was correct. This could have been done promptly, and the
branch of this government which is solely charged with interpretation of statutes
could decide the case. Mr. Rinaldo made this point quite succinetly in the follow-
ing exchange with Secretary Morton:

“Mr. RiNaALDO. The only question as far as I am concerned is whether you, Mr,
Secretary, are on firm legal ground in your interpretation of that statute; that
is, the interpretation as given to you by the Attorney General of the United States
of America, and whether in refusing this subcommittee the documents it has
requested you are in compliance with the law as it should be interpreted.

“I gee that you nodded you head so I presume that you agree with me. The
telling point to my mind is the legislative history of the act. That has also been
mentioned, along with the fact that Congress tried to amend this act to exempt it-
self from the confidentiality strictures. Why should an attempt to amend be made
I ask rhetorically, if the Congress already had the right to know?

“I suggest, Mr. Chairman, that under the provisions of this act Congress did
not reserve to itself the right to know and the right to obtain the documents we
seek. The history of attempted amendments to this act shows this clearly. I can
even argue that point of law. But the solution, in my opinion, does not lie in my
arguing one point or someone else arguing another point. I am not going to belittle
the document that the chairman has obtained from the Library of Congress. I
believe that certainly the attorneys who prepared that opinion were just as sincere
in their beliefs and their interpretation of the law as the Attorney General.

“I think I for one have to admit that it appears to me that we are hung up
here. You have a viewpoint, Mr. Secretary, and you are completely proper in
relying on 'the opinion furnished you by the Attorney General. The chairman of
this committee is completely proper in my opinion in relying on the document that
he has which gives a contradictory legal opinion. 1le has received this document
from a reliable source, the Library of Congress. We could go on and on ad
infinitum with a lot of lawyers and nonlawyers arguing sincerely for what they
believe should be the proper course of action.

“In my opinion, the proper forum for a decision on a point of law where there
are so many vualid arguments on both sides of the issue is not here but in the
judicial branch of Government. What I am going to suggest is that perhaps we
should petition the proper forum, the court, for a declaratory judgment, and
perhaps in that fashion get a decision that will clear this matter up once and
for all by a body that is in a position to interpret the law and the conflicting
legnl arguments,

“Mr, Seeretary, if this Issue were presented to the proper forum in the judicial
branch, and if that forum determined that Congress did have access to that
information, would you then furnish the material?

“Secretary MorToN. Yes, indeed.

“Mr, RINALDO. Thank you, Mr. Chalrman,”

As will be noted, the above exchange clearly indicates that Seeretary Morton
would abide by a court decision. The Secretary reiterated this position in a letter
to our Subcommittee Chairman on November 24, 1075 (Ilearing Record, p. 185).

75-384—T76——9
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The next step in this chronology of events was the testimony before the Sub-
committee of three law school professors. These three professors took issue with
the Attorney General's legal ruling, and opined that Congress was not prohibited
by Section 7(c¢) from receiving this material, All this testimony proved was that
there could be different interpretations of the intent of the same statute. The
Attorney General is a legal scholar of no small repute, and his opinion was
qifferent from other lawyers. There is nothing very unusual about that set of
facts., It happens all the time; that is why we have a Congress with the power
to amend laws and courts to interpret statutes passed by Congress.

The Subcommittee Chairman sent to the Attorney General the statements of
the three professors as well as the transeript of the hearing at which they testi-
fied.. The Attorney General reviewed this material, and after having reviewed it,
wrote to Chairman Moss confirming his earlier opinion (a copy of this letter is
attached as Appendix I).

The Subcommittee report indicates that Secretary of Commerce Morton was
found “in contempt of Congress.” This is a vast overstatement of what happened
on November 11, 1975, and unnecessarily sullies the good name of an outstanding
publie official—a former Member of the House of Representatives (1963-71)—
who carried out his responsibilities as Secretary of Commerce under the law as
he was advised by eminent counsel. It is the prerogative of the House of Repre-
sentatives to find persons in contempt of Congress, not a subcommittee thereof.
Before contempt proceedings could even be instituted before the House, the full
Ccmmittee on Interstate and Foreign Commerce would first have to consider the
question.

I voted with the other minority members against the contempt resolution in
Subcommittee not because I favored the “Arab Boycott”, but because a Con-
gressional contempt proceeding is the worst possible way to resolve a problem of
this type. Preferably, problems of Congressional access to information in the
possession of the Executive Branch should be resolved by enacting clear and
unambiguous legislation, or by court proceeding, just as they have been in the
past.

APPENDIX I
THE SECRETARY OF COMMERCE,
Washington, D.C'., November 2}, 1975.
IIon. Jouxn E. Moss,
Chairman, Subcommittee on Oversight and Investigations, Commitice on Inter-
state and Foreign Commerce, House of Representatives, Washington, D.C.

DEAR MR, CHAIRMAN : I deeply regret the vote by your Subcommittee to refer
to the House Committee on Interstate and Foreign Commerce a citation for con-
tempt based on my declining to disclose copies of the reports which you have
subpoenaed. I have stated from the very outset, that I was not relying on a
claim of executive privilege in declining to comply with your subpoena, but on the
statutory mandate contained in Seetion 7(e¢) of the Export Administration Act.
There is apparently an honest disagreement between the Attorney General of
the United States and your witnesses as to the correct legal interpretation of
the scope of the confidentiality of Section 7(e).

Mr. Chairman, I believe that this disagreement cannot, and should not, be
resolved in a political forum. Both of us are dedicated to upholding the laws of
the United States, and should therefore deplore a resolution of this issue on a
political basis. This disagreement is strictly a legal issue, and as such, should be
decided by the courts. As you know, I have publicly stated that I would fully
abide by a decision of the courts and I am sincerely puzzled by your rejection of
this avenue, I would like to ask that you reconsider your decision in this regard.

I feel that there is also another way for us to avert a political confrontation.
On September 22, during my appearance before your Subcommittee, a member
thereof raised the possibility that such documents might be submitted to the
Subcommittee on a confidential basis. During his testimony before your subcom-
mittee, Professor Kurland, one of the three witnesses whom you selected, stated
that, in all fairness to the reporting companies who have submitted sensitive
commercial information under an express pledge of confidentiality, the Subcom-
mittee should not disclose the information contained in these reports.

I am prepared to make the national interest determination required under Sec-
tion 7(e¢) of the Kxport Administration Act and deliver copies of all the reports
which you have requested, if you give me adequate written assurances on behalf
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of your Subcommittee that access to these doeuments and the information con-
tained therein (including the names of the reporting companies) will not be
disclosed to anyone other than the members of the Subcommittee and its staff,
and that the Subcommittee will take adequate measures to assure that the con-
fidentiality of this information will be safeguarded by those persons having access
thereto.

I would ask you to give serious consideration to this approach, which would
provide the Subcommittee with all the information it has requested, as well as
honor the pledge of confidentiality under which the information was obtained
from its citizens by the United States Government.

In closing, let me assure you of my sincere desire to find a way in which we can
settle this issue to our mutual satisfaction. I hope that you will consider the
two avenues which I have suggested as a means of avoiding a political con-
frontation, in the same spirit in which I have proposed them. It is, I believe,
extremely important to the welfare of our Government and of the Nation that
differences which arise between the legislative and executive branches be re-
solved in a fair and amicable manner and I will appreciate hearing from you at
your earliest convenience.

Sincerely,
RoGERS MORTON,

Secretary of Commerce.

MinorITY VIEWS OF REPRESENTATIVE JAMES M, COLLINS

At the very outset of these views, I wish to make it abundantly clear that I
find totally abhorrent diserimination based upon race, religion, creed, or national
origin, That being the case, I hold no brief for the “Arab Boycott.” I believe,
however, that the answer to the problems caused by this boycott cannot be
ameliorated by 'the restrictive legislation that is being considered by the House
and the Senate at this time, nor by the legislative recommendations in the Sub-
committee Report. In fact, I believe that such legislation may in the final analysis
prove counterproductive and defeat the goals and purposes of those well-
intentioned individuals who are currently espousing these legislative remedies.

The ultimate answer to the “Arab Boycott” problem lies not with restrictive
legislation but with progress towards a just and lasting peace in the Middle
Kast. I am not for one moment suggesting that until that peace, that we all
hope and pray is achieved, we do nothing about boycott practices. This has clearly
not been the case with respect to the Ford Administration. Secretary of the
Treasury, William E. Simon, testified before the House Committee on Interna-
tional Relations on June 9, 1976, and he identified in his testimony the many
positive steps taken by the Administration and I reiterate those meaningful
efforts at this juncture:

“In February 1975, President Ford issued a clear statement that the U.S. will
not ‘tolerate diseriminatory acts based on race, religion or national origin.

“The President followed this in November 1975 with an announcement of a
series of specific measures on diserimination :

“He directed the heads of all departments and agencies to forbid any IFederal
agency in making selections for overseas assignments to take into account
ex_cl.usionury policies of foreign governments based on race, religion or national
origin.

“ITe instructed the Secretary of Labor to require Federal contractors and sub-
contractors not to discriminate in hiring or assignments because of any exclu-
sionary policies of a foreign country and to inform the Department of State of
any visa rejections based on such exclusionary policies.

“Ile instructed the Secretary of Commerce to issue regulations under the Export
Administration Act to prohibit U.S. exporters and related service organizations
from answering or complying in any way with boycott requests that would eause
discrimination against U.S, citizens or firms on the basis of race, color, religion,
sex or national origin. ‘

“Also, in January 1976, the Administration submitted legislation to prohibit a
business enterprise from using cconomic means to coerce any person or entity
to discriminate against any U.S. person or entity on the basis of race, culox:,
religion, sex, age, or national origin-

“In March 1976, the President signed into law the Equal Credit Opportunity
Act, which amended the Consumer Credit Protection Act making it unlawful for
any creditor to discriminate against any applicant with respeet to a eredit
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transaction on the basis of race, color, religion, national origin, sex, marital
status or age.

“The Comptroller of the Currency, the Securities and Exchange Commission and
the Federal Home Loan Board have all issued statements to the institutions
under their jurisdiction against diseriminatory practices.

“In recent months, the Administration has also taken the following actions to
make clear that it does not support boycotts of friendly countries:

“1. In November 1975, the President instructed the Commerce Department to
require U.S. firms to indicate whether or not they supply information on their
dealings with Israel to Arab countries.

=2 In December 1975, the Commerce Department announced that it would
refuse to accept or circulate documents or information on trade opportunities
obtained from waterials known to contain boycott conditions.

»3. The State Department instructed all Foreign Service posts not to forward
any documents or information on trade opportunities obtained from documents
or other materials which were known to contain such boycott provisions. y

4. In December 1975 and January 1976, the Federal Reserve Board issued
circulars to member banks warning them against disecriminatory practices and
reiterating the Board's opposition to adherence to the Arab boycott.

“5. In January 1970, the Justice Department instituted the first eivil action
against a major U.S. firm for violation of anti-trust laws arising out of boycott
restrictions by Arab countries. The Justice Department has a continuing investi-
gation in this area.” :

Certainly no reasonable person, in my mind, could or should contend on the
basis of this record that the Administration is “winking its eye” at the Boy-
cott. T also take note of the fact that the United States alone among industrialized
nations has a clearly established policy and program of opposition to foreign
boycotts of friendly countries which, of course, includes the Boycott of Israel.

I helieve that the type of restrictive legislation recommended by this Report
would indeed be harmful to the role that the United States has played and
continues to play in helping to achieve a settlement of the Arab-Israel!i dispute
via negotiations. As I have pointed out above, what I consider to be adequate
and effective steps have been made the President to prevent discrimination in
export transactions based on race, creed, religion or national origin. Even the
Subcommittee Renort takes cognizance of the fact that acts of diserimination
do not characterize the Arab Boycott. Only 15 such religious/ethnic clauses
were discovered by the Subcommittee Staff’s intensive nine-month review of
the Arab Boycott.

These types of clauses are clearly obnoxious to all of us. I believe that the
15 cases reported are exactly 15 too many, but I further believe that the regu-
lations and forceful position taken by the Administration remedy this evil. New
legislation as proposed in this report might very well result in stronger Arab
enforcement of their boycott regulations. Arab leaders have publicly stated that
passage of restrictive legislation would be viewed as an unfriendly act forcing
them into a retaliatory posture. Our past experience with legislation such as that
attempting to increase the outflow of Soviet Jewish emigrants, which with
respect to its moral underpinnings is similar to that now being proposed, resulted
in the opposite effect,

I agree totally with the recommendation made in the Subcommittee’s Report:
calling for an inecreased level of diplomatie efforts in order to minimize the im-
pact of the foreign-imposed restrictive trade practices on American com-
merce. This is precisely the position of the Administration which is seeking
diplomatic modifications of the onerous and obnoxious manifestations of the
hoyeott. Legislation, on the other hand, may very well be viewed by the Arab-
countries as a laying down of the gauntlet by secking direct confrontation. T opt
for megotiation rather than confrontation. Confrontation, or even perceived
confrontation, would tend to reduce trade and commercial ties between the United
States and the Arab nations with 8 concommitant reduction in this country’s
effectiveness in bringing about a lasting peace. T believe that Assistant Seeretary
of State, Joseph A. Greenwald, made this point best in his testimony before the-
House International Relations Committee when he said: )

“Continued quiet diplomacy and the efforts of individual firms offer the best
chance at this time of lessening the impact of the boycott on U.S. firms. This ap-~
proach has had some success over the past year, as is evident in the modification
of some hoycott procedures which had been in effect over a long period of time.”
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One of my major critcisms of this report is that nowhere in this rather lengthy
and exhaustive treatment of the Arab Boycott is there any discussion of two
questions which I feel are extremely important: access to Middle East oil and oil
prices. I am obligated to discuss these points, because this country is now 41 per-
cent dependent on foreign sources of oil. The reason for this high rate of depend-
ency is clear. The Congress has failed to promulgate a rational and coordinated
energy policy that would encourage domestic production. Quite to the contrary,
Congress has gone out of its way to stifle domestic production as any careful and
reasonable observer will report. I have always had great misgivings about depend-
ency on foreign sources. As far back as 1969, I warned the nation, when the ques-
tion of elimination of the oil import quota was under consideration, that removal
of some boycott procedures which had been in effect over a long period of time.”
well that this section would lead to ever-increasing dependence on Arab oil. It
did. At the time of this discussion of the removal of the quota, foreign oil was
selling for $2.28 a barrel, and we were importing 13.3 percent of our needs from
these foreign sources. Domestic oil was selling for $3.18 per barrel. The hue and
cry went up that we should import more and more of this cheap oil, because it
was cheaper than domestic oil. The argument for more imports was ostensibly
made in the name of the consumer. I indicated at that time that we should not
be deceived by these low prices, and further indicated that in my opinion as soon
as we became so reliant on foreign sources that we could not do without foreign
oil, the prices would go up markedly. They did. I was not prescient enough to
think that there would be an embargo, but when it came and when the high prices
came, I was not surprised.

Getting back to my original question, do we really know what impaect the leg-
islative recommendations advanced in this report do to oil prices and oil access.
I think not, and as a result, I am deeply concerned. The Subcommittee’s Report
has done nothing to alleviate my concern, only to heighten it. This is why I take
the position that I do. We are in a very delicate position. How will such a legisla-
tive frontal attack be received by the voices of moderation in the Arab world,
such as Saudia Arabia, when we challenge what they perceive to be their sover-
eign right? I do not know the answer, nor do I believe that anyone in Congress
knows this answer, I, therefore, counsel caution and continued diplomatie efforts.
As I indicated earlier and I will reiterate it again so that there will be absolutely
no misinterpretation of my remarks—discrimination on the basis of religion,
creed or national origin is intolerable, but I believe that the Administration is
dealing and has dealt with this problem, b 5

I am totally opposed to boycotts of any sort with the exception of those for
national security purposes. I find inconsistent the position taken by the majority
of the members of this Subcommittee with respect to this boycott. I point out their
inconsistency because most of the members supporting this report have voted for
and favor boycotts against Rhodesia and also secondary boycotts in this country.

SUBCOMMITTEE RECOMMENDATIONS

Now that I have given in my rathey lengthy prologue, my general views on this
matter, I would like to turn to some specifics in the Subcommittee's Report. I will
address myself to each of the Subcommittee’s recommendations.

Recommendalion No. 1

This recommendation calls for a prohibition against persons providing infor-
mation to foreign concerns as to whether or not their firm or any of its sub-
sidiaries or subcontractors are “blacklisted.” I, of course, would very much
like to see this type of blacklisted company clause eliminated, but I do not believe
as the Subcommittee Report recommends that we should do it via legislative
mandate, The issue at which this recommendation is directed is the refusal of
one U.S. company to deal with another U.S. company for the purpose of enfore-
ing the boycott. I do not believe that we should legislatively prohibit a company
from answering this question, beeause what may happen is that you could very
well be depriving a trade opportunity to a compauy that is not blacklisted nor
deals with any companies that are not because that company is refusing to deal
with blacklisted companies. The company in question may not be blacklisted.
None of its subsidiaries may be blacklisted, and it may have no “business need”
to deal with a company that is blacklisted. If the U.S. companies are prohibited
from answering these questions, the foreign concerns will not end their search
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for this type of information, but will be left with their own sources of informa-
tion. These sources may be completely erroneous. What should we do then? I say
let us prohibit the evil that this recommendation addresses itself to. Secretary
Richardson should promulgate regulations prohibiting a company from agreeing
to refuse to deal with another U.S. company at the request of a foreign concern
for the purpose of enforcing the boycott, and of course, any such request would
be required to be reported to the Department of Commerce. By utilizing this ap-
proach, it would make clear that the United States is not interfering with or
impinging upon the sovereign powers of any foreign country but is ounly attempt-
ing to deal wtih its own internal affairs.

Recommendation No, 2

This recommendation deals, of course, with what I perceive to be the primary
impetus for the consideration of this entire question of the boycott, because it
deals directly with the discrimination question. The recommendation would in
essence prohibit U.S. business from providing information to any foreign concern
about the race, creed, national origin, sex, religion or political beliefs of any
citizen when the person furnishing that information knows or should know that
the information is for the purpose of discrimination against or boycotting any
person or concern. I agree with the intent of this recommendation, but I do not
believe it is necessary to amend the Export Administration Act. The Commerce
Department already has regulations in effect (Section 369.2 of the Export Ad-
ministration Regulations) which effect the end sought by this recommendation.

——— The regulations provide as follows:

7+~ Y (a) Prohibition of Compliance with Requests.—All exporters and related serv-

' ice organizations (including, but not limited to, banks, insurers, freight for-

warders, and shipping companies engaged or involved in the export or negotia-

, tions leading towards the export from the United States of commodities, services,

or information, including technical data (whether directly or through distribu-

tors, dealers, or agents), are prohibited from taking any action, including the

furnishing of information or the signing of agreements, that has the effect of

furthering or supporting a restrictive trade practice fostered or imposed by for-

eign countries against other countries friendly to the United States, which prac-

i tice discriminates, or has the effect of discriminating, against U.S. citizens or
. firms on the basis of race, color, religion, sex or national origin.”

The Commerce Department has interpreted this regulation to prohibit U.S.

+ companies from answering questions about their involvement in ‘“Pro-Israeli

' Activities” such as whether or not the U.S. companies supported activities such

' as the United Jewish Appeal. I, then, believe that the need for this recommen-

+ dation has been rendered moot as a result of the regulations that have already
. Ikee 1 promulgated.

Récommendation No. 3

This recommendation calls for the amendment of the Export Administration
Act to allow domestic businesses to provide importers or their agents with only
affirmative factual information concerning the origin of goods, only affirmative
information concerning vesscls, and only affirmative information concerning
insurers. This recommendation is directed at three clauses with the shipping
clause being the most important according to the Subcommittee’s computations.
I do not find this recommendation objectionable in its intent. I do, however,
believe that a better approach would be to have the regulations under the Export
Administration Act provide for this requirement,

Recommendation No. }

This calls for improvement in the Commerce Department’s data collection
system, I agree completely with this recommendation,

Recommendation No, §

I have a very real problem with this recommendation and I disagree with the
notion that there should be public access to filed export reports. I also do not
agree with the Subcommittee’s proposition that publie disclosure would aid in
compliance. I believe that compliance ean be best assured by what the Subeom-
mittee Report proposes in Recommendation No, 7, increased Congressional over-
«ight, The difficulty with public exposure is that companies could be subjected
to domestic pressures and economic reprisals even though trading with those
countries participating in the Arab Boycott is perfectly legal.
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Y e dation No. 6 , %
ok ki Iv with this reconumendation for in‘vrq:lsml lthtp.lmnn(ll:::
efforts, This Is the apjproach that 1 feel will bear tl}n- most ltrl"u-l: 5“1)1(1‘qll\-('))";‘rum
sl;unl]-'uil.( of promoting a cettlement of lhy .\r:lh-lsr:u-‘h ;‘(il\l.‘l.( ;;;.)l:z l‘l\'ilt't.'l\' -
the standpoint of seching diplomatic modification _uf the '()Eju ‘-Ut‘i;m tll'{t 3 l;il\'t‘
the Boyeott. 1 nete in passing that all of the :l\-:uln!:lv x'n.(.)nlu.)xr i (Au‘fur(-od s
seen indicntes to e that the Boyeott is ""”‘f"'.l”(""v]‘? b :uotiute and that
all. T, therefore, tadivve that there is definitely room to neg
m‘vm;u should be pursued with the strongest possible vigor.

I agree wholehivaried

Recommendation No. 7 ; 5 Sl s s

I agree that there should definitely be im-rq-usvfl (_«;nl;:119.%)((;;1‘:\l":?(?:rgl‘:.‘i}:."::
1 indicated in my discussion of Recommendation No. 5. g9 1‘\' utbthe, qmtutor\:
that the Commerce Department has a poor record in v:trr'\.m,i Ubelieve Ath'lt o
policy apninst foreipn-imposed boyeotts, U_ll the .('ulln.l.l:,\.f Beagsioiui . :.]m”-}v
record of actions taken by this Administration \\.'ln(-h 1 sltl .nr '[.r-ued'\\'illin-;-
indicates an aeute awareness of the statutory pnhv,\'-. and a demonstra g
ness to take positive steps in fulfillment of those ends.

SUBCOMMITTEE HEARINGS
The Subeommittee Report Indicates in footnote :il) Elm.t. it is (111_olt c‘l‘vix:]rj “\]rlxllt:
Secretary Morton meant when he said: “In fact, a U.S, !lllnn. tr{l] "-\inb PO;'C(;K!’.
countries may very well be trading \\‘it]n ls‘r'.u-l as \\‘ull‘_ .\lll(t?' tl eI ‘r 5 30)
list does not extend to ULS. firms engaging in rontine trade \\'lt’l iln:]fade s
I believe that 1 understand what llllu.- .\"v('rt;l.:ll‘.\' {}\v{a:)nlt‘ ‘x}(}:-t)lxlnm;udutorv Ql*t
statement. He, in my opinion, was ade rvs.xmg.: nn.xsv' Ridliisor "Princiiﬂ;s"
of *Principles” adopted by the Arab League Council, llu-.\o‘ .\'O—‘(.l L‘( bl
ave heen adopted by the Lengue over the course of miny years, an ! I
;:(::((- il\‘ tlc: l.\'l”':'”}‘ the types of business u_('ti\-it'iv.\' which the f\.r:::.) gf.)o:irgﬁltm‘:;
look upon as support Israel. Always, bear in mgml tlu\t' the lm:\ ‘xu. ¢ ‘}ll- 08 A b
and is a continuing manifestation of the contlict between the Israells d
Arabs.
Returning again to th
contributions to Israel including such aetivities as:
1. Establishiment of a plant in Israel. . '
2. SKupply of large portions of component parts for products
3. Grants of manufacturing licenses,
4. Right to use a company’s name.
5. Entry into a partnership with Israel,
3. Supply of technienl expertise to Israel,
. Acting as agents for Israeli (-umpuplvs.
. Being principal suppliers of Israeli products,
0. Refusal to suswer boycott questions,
before the House International Relations
1 what Seeretary Morton's under-
1s do business with

e “P'rinciples”, they arve primarily directed towards major

assembled in Israel,

-

£ =3

Secrotary Simon in his testimony
Committee which I referred to earlier ('(inilﬁrm\e( B
standing of the boycott was when he said: "A number 0 X ing o
hol‘h I.\";:l(‘l and the Arab countries. Recently, a prominent 'U.b. business }9:1(1:1
informed me that he had suceesstully concluded a wmmor(_-ml mntruc't‘ with an
Arab country even though he maintains extensive ties with I_smel. l}xe .-\x_‘n!:
countries, in fact, are considering the adoption of a standard poh(:y otf exempting
from the boycott list any firms which make as significant a contribution to them
as srael.” '
l\'i"l:\:s,n\lvllmt I believe Seeretary Morton was saying was that companies t}_mt
did not make major contributions to the economy of Israel were in efteet l“lt:\ldt‘
the purview of the hoycott. This brings us, of course. to the bubble gum (‘nu}:
pany and the parking system company mentioned in the report. I do not believe
that we have enough facts to make any judgments about either. 'I‘]m Subeont-
mittee Report seems to indicate that the boycott i's qiroct_ed exclusively at the
ability to wage war. My understanding of the “Principles” is that 'tho quo:etlnu
of ahility to wage war is only a part of the rea.lsun.fnr the boycott. The ljn,\ E-otr.‘
recall, is “economic warfare”, and it is primarily directed at th.o economy of th'lt
State of Isracl. Tt may also be with respect to the companies ('n.od in the rvp«:x
that they have been the vietims of erroncous information n(-qn_n'cd ulu.mt t.lj.’( m
or their netivities. T addressed that point earlier in these views in my discussion

of the recommendations.
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CONTEMPT PROCEEDINGS

I would now turn my attention to the discussion in the report concerning Sec-
retary Morton, and his initial refusals to supply the Subcommittee with the “Ex-
porter Reports” which had been subpoenaed. I voted against the resolution
adopted by the Subcommittee which indicated the Subcommittee’s belief that
Secretary Morton was in contempt of Congress. I would do so again today if the
same issue was presented to me.

What the Subcommittee’s Majority and Secretary Morton had was a legiti-
mate dispute over the interpretation of a statute. The Subcommittee report in-
dicates that it was found that the Secretary’s position was “legally untenable.”
I have re-checked the Constitution of the United States paying particular at-
tention to those powers granted unto Congress, and I find no reference to any
power given unto Congress to find “legally untenable” any interpretation of
statute, Article I of the Constitution is the power source for most powers of the
Congress, and there is not even a passing reference to a role to be played by
Congress in interpreting statutes. There are other references to powers possessed
by Congress in other Articles and Amendments but they do not mention this
power either. It appears from my reading of the Constitution that what the
framers intended when they produced this document was to give unto Congress
the legislative powers in this government. As Chief Justice John Marshall said
in Marbury v. Madison, 1 Cranch 137, (1803) : *“The powers of the legislature
are defined and limited; and those limits may not be mistaken or forgotten,
the Constitution is written.” I then look at Article III of the Constitution and
that seems to vest Judicial power in “one supreme court and such inferior courts
as Congress may from time to time ordain and establish.” I note again what Chief
Justice Marshall said in Marbury, supra: “It is emphatically the provinee and
the duty of the Judicial department to say what the law is.” I believe that
Marbury v. Madison is just as good law today as it was in 1803.

My point here is clearly that it was simply not within our power to decide
which was the correct interpretation of the statute. The Subcommittee’s Majority
had one interpretation. Secretary Morton had another interpretation. The place
to resolve this matter was in the courts, because just as Chief Justice Marshall
said, the Judicial Branch says what the law is. Congress enacts laws.

Great legal scholars often differ over the interpretation of statutes and our
system of government provides a means to resolve those differences. The way you
cettle those differences is by going to court and the courts say what the law is.
My colleague from New Jersey, Mr. Rinaldo, asked Secretary Morton when he
testified before our Subcommittee if he would comply with the Subcommittee’s
subpoena if a court found that his and the Attorney General’s interpretation of
the statute was incorrect. Secretary Morton responded: “Yes, indeed.” Mr.
Rinaldo further suggested that the court was the proper forum for the resolution
of this disput and indicated that an action for a declaratory judgment be com-
menced. Seeretary Morton suggested to the Chairman of our Subecommittee that
he was amenable to going to court, and settling this matter. The Secretary offered
to go to court, but his offer was not accepted. .

. So even today, the matter of the proper interpretation of Section' 7(c¢) of
Ixport Administration Act has not been decided by the branch of government
that SAyS what the law is. Seeretary Morton was pressured, chastised, eriticized
myl vn_stmat.ed _hccause his interpretation of a statute differed from the Subcom:
m.xtte.es ?Iu;mnt_v. I did not thipk it quite fair then and I still do not today,
especially when there was an available forum to resolve the case.

POTENTIAL INTERNATIONAL IMPLICATIONS

! ’J‘h_e Suhcomm.ittee's report gives far too short a shrift to the international
implications of its proposed recommendations while accentuating all other fac-
tors, Tl.u-' report makes the cavalier statement that the “United States huas a major
competitive advantage in agricultural products and wide variety of manufacturer
products.” T ask the question on what do they base this off-hand remark. The
report itself develops no material that would lead one to that conclusion as a
xnatte'r of fact tpere is absolutely nothing in the report to substantiate it, As the
table in Appendix I illustrates, if the United States is advantaged there are other
countries that are more advantaged.

_As you will note from the table, Japan is a higger trading partner with Iraq,
Kuwuit, Oman, Qatar, United Arab Emirates, Yemen, Aral Republie, and Libya
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than the United States. West Germany is a bigger trading partner with Syria,
Oman, and Iraq than the United States. West Germany and Japan combined
have greater market shares than the United States with every country participat-
ing in the boycott except for Egypt. When you compare the market share pos-
sessed by the United States and those of the rest of the countries of the world. I
see no evidence of inherent competitive advantage. | ; .

The report says that the United States has a competitive advnntag_e in agmcql-
ture and certain manufactured products. I cite the following table in Appendix
IT which illustrates that of the $4.4 billion in 1975 exports to the boycott coun-
tries, only 10.89% is for agricultural products.

As I look over the rest of this list of exports, I am very hard pressed to find
a commodity that cannot be produced by other industrialized countries such as
West Germany, Japan or the United Kingdom. Many of those pushing for restric-
tive legislation which, in my opinion, are in reality counter-boycotts against the
Arab nations, have said that the Arabs could not afford not to trade with the
United States, beenuse we supply them with the equipment needed to drill and
produce oil. I must point out that this type of equipment is definitely available
from other sources. Admittedly, our oil field equipment is more technologically
advanced than our competitors abroad, but the point is that the Arabs simply
do not need our sophisticated equipment. The type of drilling in this area of the
world does not require it and foreign equipment is more than adequate to meet
their needs.

In Appendix III, which I have attached, there is another table which I find
equally revealing. This table shows exports to the Arab countries as compared
to imports from those same countries into the United States. The table shows,
for instance, in 1976 our imports from Saudia Arabia alone amount in dollar
value to over $2.6 billion with exports totaling $1.2 billion. I need not remind
anyone the bulk of the $2.6 billion are petrodollars. We, however, recouped nearly
50% of those petrodollars for our country with exports to Saudia Arabia. Within
the Arab countries of the Near East, all of whom participate in the boycott,
our total imports amounted to $3.4 billion but our export to those coun-
tries recovered $2.4 billion or approximately 70%. Given the large amount of
imports from these countries it is essential in my mind that we continue to actively
pursue trade opportunities with the Arab world in order to reduce this balance
of payments deficits.

I believe the point of this discussion then, and what the statistics show, is
that we do not have a great competitive advantage over the rest of the world.
Our market share is small, but in terms of dollars it is extremely important
and we, as a nation, cannot afford to lose any of the trade that we now have.
The $4.4 billion accounts for between 200,000 to 800,000 jobs. We simply eannot
afford to lose any of these especially at this time when our economy is in the
midst of recovery.

The Subcommittee makes another off-handed statement, this one about Saudia
Arabian officinls making statements to the effect that enactment of new anti-
boycott legislation in Congress would result in a loss of U.S. trade. I do not

ass off these remarks as lightly as the report, because I for one remember the
Arab oil embargo even if no one else does. Let me tell you exactly what the Arab
officials are saying about the possibility of restrictive legislation conecerning the
boycott. These statements reveal no readiness to abandon the boycott in response
to legislation. The head of th Arab League of States, Mohammed Mahjoub, stated
in Damascus early this year that “efforts to restrict American companies from
trading with Arab states, beeause some do not like the idea of a boycott of Israel
could result in those companies losing the growing Arab markets.” Hisham Nazer,
Minister of Planning for Snudin Arabia recently said, “but we have our boycott
legislation and we do not intend to change it.” Dr. Gazial-Gusabi, Minister of
Electricity for Saudia Arabin said in New York in April of this year that “this
growing and mutually advantageous relationship is threatened by attempts to
break the Arab boycott of Isracl in the United States.” Another Saudia Arabian
Minister, Mohammed Yamani, in an interview with a New York Tines correspond-
ent in Jidda, Saudin Arabin last spring noted that “if we don't find the right
companies in the United States we can move to the rest of the world and find
the same standard.”

The most important statements that T have seen on this, however, come from
Crown Prince I'ahd of Saudin in an interview that appeared in the Middle Fast
Eeonomic Survey of August 2, 1076, In that interview he was asked about the
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efforts in the Congress to pass anti-boycott legislation and he made the following am | =~ 0 owwo 1© @ | =@ (1O 0 [© (o e | o S
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THE WHITE HOUSE

WASHINGTON

October 19, 1976

MEMORANDUM FOR JIM CAVANAUGH
: DICK CHENEY
MTRE DUVAL

FROM JIM REICHLEY

It has been recalled to me that 20 years ago toward
the end of the campaign, President Eisenhower,
responding to scurrilous attacks by the Democrats,
said in Pittsburgh: "What kind of man do they think
I am? What kind of people do they think you are?"

This would be an appropriate line for the President
to weave into one of his talks during the closing
days of the campaign -- perhaps even the debate.

h




+~THE WHITE HOUSE
WASHINGTON

October 21

Mike:

FYI.

Jack




THE WHITE HOUSE

WASHINGTON

October 20, 1976

o

RUSS:

Frank Goldsmith called and wanted you and Mr. Marsh
to be aware of the following suggestion:

"I think for the next debate that something ought to
be said about Carter's 'magnificent National Health
Insurance plan'. This would cost $100 billion and
would mean about $1,000 more in taxes per individual.
There is no way that taxes would not be raised, even
though Carter stresses that he will NOT raise taxes.

ALSO -- I feel that something should be mentioned about
the 'comprehensive manpower training bill'-- this would
mean about an additional $6 billion and would only 'train'
people."

Goldsmith said that he felt that this should not
be mentioned until the very end of the debate, so that
it would sink in with people...

Connie




Some items in this folder were not digitized because it contains copyrighted
materials. Please contact the Gerald R. Ford Presidential Library for access to
these materials.
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Carter’s, Tax Pr @gram

sities hospxt..ls churches and cultural

By Charles Fried

CAMBRIDGE, Mass.—President Ford

* and Robert Dole have not been unfair

- taxes for everybody above the median-

in their treatment of Jimmy Carter in
the controversy over tax-reform,' a
debate initizted by Mr.,* Carter’s ‘im-
prudent. remark ‘that he would raise

line on income:T "

- Mr. Carter's supporters tell us tnaf.'

\

orga 'nzatmrb that depend on the
charitable deduction would I nave to zo
on the Federal dole.. .. == _ + .

. So uIr. Ford is right in saying t:~at

Mr. Carter’s proposals—if they really {7

are to give the kind of tax relief he
promises, . without cutting _Federal

spending—must impose a significant
new burden on working middle-elass -
people.-This is the real issue, not the -
closing of a lot of technical locpholes
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October 20, 1976

MEMORANDUM FOR: MIKE DUVAL
FROM: MAX FRIEDERSDORFZ/, é A
SUBJECT: 3rd Debate

I believe the Carter-Mondale strategy now is to talk about
their programs and what they propose for America.

As you know, the columnists are beating the drums, supported
by the polls, that neither candiate is projecting a vision
for America. .

I recommend the President utilize his opening statement and

the first questions to state his objectives and goals for

his next term, building on his achievements and accomplishments
of the past two years.

cc: Jack Marsh
Bob Hartmann
Dick Cheney
Dave Gergen




October 20, 1976

MEMORANDUM FOR: MIKE DuVAL
FROM: MAX FRIEDERSDORF%é "
SUBJECT: 3rd Debate - Bob Michel (R-Ill.)

Bob Michel called in from Illinois today with a number of
good suggestions for the third debate.

We have been getting a flood of these, but I think Bob
has some worthwhile suggestions.

His main theme is to hit the unemployment issue head on,
a tactic that he has been using with success himself in
Illinois.

Bob would like to see that the President make the following
points.

1. Even during World War II unemployment never got below
3 to 3%%, even though every able bodied man or woman
could readily find a job.

2. The unemployment rate for male heads of household is
only 5% and for married men the figure is 4.6%.

3. A total of 2.4% of the unemployed have been unemployed
for less than 14 weeks and 3.7% for less than five weeks.

4. Of the 7.4 million persons unemployed emsdsms 60%, oOr

4.5 million people are not heads of houseﬁold. Only 2.9 million
of the unemployed are heads of household and 22% of the
unemployed are teenagers between 16 and 19 years old, of

which only 53% are looking for full time jobs.

Bob also points out that one-half of the unemployed men have
other breadwinners in the home.

Michel also emphasizes that of the 87.9% million people
who are working, a total of 4.5 million of these have two
jobs. This means there are 92.4 million jobs being filled
in the U.S.

-
a\\

,..._
A
—
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Michel also believes a good tack to take on the third

GNP growth figure of 4% might be to suggest that this

figure isn't bad but might have been better if during

this time Carter had not been leading the polls by such a wide
margin and causing concern in the business and industrial
community. Bob suggests that plantexpansion, capital
investment, and so on went into a holding pattern because

of concern, doubt and uncertainty about Carter.

This approach ties in with the long article in the

Financial Section of the WASHINGTON POST last Sunday which
indicated that the fluctuations on Wall Street are reflected
in the serious concerns about Carter. (Michel says that

the figures cited above were given to him by the Dept. of
Labor) .

cc: Jack Marsh
Dick Cheney
Bob Hartmann
Dave Gergen
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President Gerald R. Ford \S, 2
White House X iy
Washington, D.C. 20500 o R

Dear Mr. President:

As an ex-Minority Leader of The West Virginia Legislature, and now
a self-employed farmer in the Lexington, Kentucky area, I have developed
more than a casual interest in your campaign. I feel very strongly that
your election is in the best interests of this Country, so I was dis-
tressed in the recent debates that you have not touched upon three issues
that I feel could, if simply explained to the American people, insure
your election. With my own Legislative experience I know how easy it is
to allow your thoughts to be influenced more by The Congress and your
staff and sometimes forget the basic thoughts of the average American.

With this in mind I would like to submit the following points that
I feel would, if properly understood by the voters, insure your victory:

(1) Jimmy Carter favors the repeal of the right to work laws
that have protected Americans from being forced, against their
will, to join a union. The majority of the American people do
not favor compulsory unionization, but they do not understand
that Carter does. Most people don't know what Section 14-B
even refers to.

(2) Jimmy Carter has openly and publicly supported Governor
Brown of California in his executive order that allows Union
organizers to go on to a man's farm, his own private property,
during selected working hours in an attempt to unionize his
employees against his will. The overwhelming majority of the
American people still believe in property rights and they have
no idea that Carter has taken this stand. Senator Dole touched
on this in his debate, but did not stress it so that the aver- .
age listener would understand.

(3) The third and possibly most important point is that at a
time when this Country needs no more division, Jimmy Carter
insists on trying to divide us into two groups, "the rich man"
and "the working man". Since there are many more votes in
"the working man" group he has attempted to appeal to them by
calling for the closing of "the tax loopholes that favor only
the rich". How many times have we heard him dwell on this?
Well, just what are these loopholes? The majority of the




people really don't know, but Carter has made them sound as
undersirable as cancer or the war in Viet Nam.

The people need to know that in many instances these
so-called loopholes are meaningful tax incentives. Incen-
tives that have been put in the law to encourage the invest-
ment of capital to create more jobs for the benefit of all
Americans whether they be rich or poor. For example, the
existing tax laws allowed Jimmy Carter to take a tax de-
duction of $41,000 if he purchased more machinery which
would enable him to expand his peanut business and thereby
increase his production. This he did. Was this wrong? I
don't think so. This so-called loophcle was an incentive that
served it's purpose. It encouraged an expenditure of money
that served to increase production and thereby aid the entire
econony .

Let's look at the horse business in the Nation in
general and the State of Kentucky in particular. There
are many incentives in the present tax laws that encourage
a big tax payer to invest in the horse business. Conse-
quently this has grown to a multibillion dollar industry
in this Nation and has helped develop the State of Kentucky
into one of the most scenic states in the Nation. Incident-
ly, Kentucky, thanks in part to it's envolvement in the
horse industry and it's related tourism, has one of the
lowest unemployment rates in the Nation. Without these
incentives, which Governor Carter calls loopholes, the
horse industry in Kentucky would quickly dissolve.

Let's assume that Jimmy Carter is elected to the Presi-
dency and that he continues to divide this Nation into "the
rich man" group and "the working man" group and that he
closed all of the so-called tax loopholes. What will happen?
He will make it so that the rich man will not be willing to
invest his money because the potential gain after taxes will
not be worth the risk he is taking. Therefore, the rich man
who already has his money will simply keep it. He will not
invest it. He will not build new factories, or start new
businesses or even expand his old businesses because the
Carter government has made the potential gain not worth the
rigk. ' So, who is really injured by this? "Is it the kich
man who already has his wealth? Or is it the poor man who
still has to work for a living but has no job?

Let's stop dividing this Nation into the rich man vs.
the working man groups. Both groups need each other. And
thank God that in this country, under the existing laws a
person may move from one group to the other on the basis of
their own abilities.

Please know that I greatly appreciate your efforts in behalf of

this Country and that I wish you every success in the coming election.

‘), E0R F:\"A‘»v Singerely,

o« ’
i =) A
& > /// SIS [P,
L 2/ ' 7 Brereton C one

BCJ:mde




to Marxist soap operas on television in.accordance with
theparty’sdirective for television serials to concentrate
on “topical subjects, highlighting the leading role of the
party in building socialism, the new man, the Com-
munist, the participation of the masses in implemefi-
ting party policy.” The regime here doesn’t have to
worry about television ratings. There = will be
“revolutionary song and poetry shows” in sports halls
and in the open air. Likewise, “action will be taken to
develop new thematic dancing, modern ballet with an
educational message.” Finally, historical museums will
do their share by emphasizing “the unitary c}iaracter of

the formation of the Romanian people ... heroic
resistance to invaders liquidation of foreign
domination the bright prospects of Socialist
Romania’s future.”

Ceausescu’s Communist-nationalist “cultural
revolution,” with the new restraints placed on the
people, is thus the price Romania is to pay now for
Moscow’s tolerance of its relative national in-
dependence. Put another way, the new super-
communism is the cover for the new nationalism that is
being created as a buffer against Soviet “historical”
designs on Romania.

Presidential Expectations

What the Voters Want

by Daniel Yankelovich

If you adhere to the conventional wisdom of the
press—that all presidential campaigns are decided by
issues or personality—you will have a devil of a time
understanding the voter’s frame of mind in 1976.

If the campaign were reduced strictly to a question of
issues, one should be able to predict a solid victory for
Carter. To the extent that any issue has dominated
public concerns, it has been the economy. With the
recovery now in a pause, inflation on the rise again,
unemployment steady at about eight percent, some 7.5
million job-seeking Americans out of work and with an
additional 2.5 million more people sliding below the
poverty level in 1975—anxieties about the economy are
intense. Traditionally, this should redound to Carter’s
benefit. The Republicans, after all, have occupied the
White House for the past eight years. The Republicans,
also, are conventionally perceived as the party of big
business, the party least exercised about the plight of
the disadvantaged. Despite all this, Carter has yet to
capitalize decisively on the economic issue. Thoughitis
of great concern to the voters, it has not worked in a
conventional sense to benefit Carter. Our most recent
surveys for Time magazine show that a majority of
voters endorse the Carter position on unemployment,
but they also show that rising voter concern with this

Daniel Yankelovich, president of Yankelovich, Skelly and
White, does election-year polling for Time.

issue did not help Carter’s standing in the polls, at least not in
the period just preceding and following the first debate.

While Ford’s performance in the first debate impres-
sed the voters overall more than Carter’s performance
did (41 percent to 28 percent), more voters actually
agreed with Carter’s stand on the issues than with
Ford’s (44 percent to 40 percent). Carter went on to
“win” the second debate, but for reasons unrelated to
his stand on particular foreign policy issues. In this
campaign, issues have not had a decisive influence on
voter preference.

Similar considerations hold for personality as a
deciding factor. Much of what has been said about the
debates and the campaign thus far has focused on
personalities, on the need of each candidate to cultivate
certain “images” reflecting the kind of person he is.
Before the first debate in Philadelphia about all one
heard from the Ford camp was that the President
needed to be perceived as “presidential.” The Carter
camp has been even more preoccupied with personality.
In the Bill Moyers interview on his religious beliefs, in
the much-publicized Playboy interview and in the
Norman Mailer interview for The New York Times,
Carter clearly felt the need to let voters know about his
personality. He had heard often enough that one of the
most serious obstacles to be overcome in his drive for
the presidency was the voters’ uncertainty about what
kind of a person he really is. Although for a brief period




THE WHITE HOUSE

WASHINGTON

October 2, 1976 . Mﬁ
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MEMORANDUM FOR: MIKE DUVAL

FROM:

BILL GOROG\I’W

SUBJECT: Getting on the Offensive on Unemployment

I feel that we need to take the offensive on the unemployment

issue. So far we have been reacting to Jimmy Carter attacks.
We don't have to be defensive. His program will cause more
unemployment.

The current UK financial situation provides an excellent
opportunity to link Carter's programs to unemployment and
financial disaster. The following logic could be used:

Carter pleads for more spending and bigger
government to solve the unemployment problem.

The British took this road ten years ago and
where are they now?

They now have the programs that Jimmy Carter
wants...National Health Insurance, Massive
Government Jobs Programs, "Cradle to the
Grave Social Care"...But what has it done
for the country?

In 1975 inflation rate in Britain was 25%...

Unemployment reached the highest levels in decades.

British industry is obsolete and uncompetitive in
world markets because capital that should have
been used for modernization was taxed away.

The British pound is at an alltime low...and the
country is in serious financial difficulty.
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Who really got hurt?

Not the rich...they left the country with their
wealth years ago.

Not the managers...Take British Leyland for
example. This auto manufacturer reached a
point of bankruptcy...and the government
bailed it out by nationalization...the manager
is safe.

The British worker has really taken the beating.

He now has one of the lowest standards of living
of the industrialized nations of the Western world
...Averaging about three dollars an hour...All the
promises of government...his "security"...pensions,
national health programs, government jobs...every-
thing will disappear if the government fails...

The man who is being threatened by Jimmy Carter is
the man who has a job today...Remember that every-
time the Government hires a new man, the money
comes from the private sector...and a man in
industry eventually loses a job to pay for the
government job.






