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THE WHITE HOUSE

& WASHINGTON

May 3, 1976

MEETING WITH ATTORNEY GENERAL LEVI TO DISCUSS

ADMINISTRATION'S POSITION ON ANTITRUST LEGISLATION

PR e e 1
2:00p.m. (30 minutes)
The Cabinet Room

From: Edward C. Schmults

PURPOSE

To discuss Administration's position on pending
antitrust legislation.

BACKGROUND, PARTICIPANTS & PRESS PLAN

A.

C.

Background: On April 6 the Senate Judiciary Committee
completed mark-up on the Hart/Scott Antitrust Improve-
ments Act (S. 1284). In the House, three of the major
provisions of S.1284 are being considered in separate
legislation. The so-called parens patriae bill has
been passed and the Civil Process Act amendments have
been approved by a House Judiciary Subcommittee.

On April 2 Senators Hart and Scott met with Justice
Department and White House Staff to urge Administration
support for their legislation and to determine possible
areas of compromise. We reemphasized the views
expressed in your letters to John Rhodes on parens
patriae and Peter Rodino on the Civil Process Act
Amendments. We are being urged by Senators Hart

and Scott to enter into negotiations aimed at
producing an acceptable bill. (See summary of

current status in memorandum at Tab A)

Participants: The Attorney General, Assistant Attorney
General Thomas Kauper, Philip Buchen, Max Friedersdorf,
James Lynn, Jack Marsh, Bill Seidman, Ed Schmults.

Press Plan: None. Meeting not to be announced.
White House Photographer Only.
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TALKING POINTS

1.

The purpose of this meeting is to review the
status of antitrust legislation currently before
the Congress and decide what approach we should
take in working with the Congress.

Perhaps Ed Schmults should begin by providing us
an overview of the present congressional activity
in this area. (Chart at Tab B will be distributed

for discussion.)
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April 14, 1976

MEMORARNDUX I'OR THE PRESIDENT

,r\‘ \
FROM : RDWARD C. SCHMULTS “-} \

\"\ SN 2
SUBJLECT: Antitrust Legislation Wow Before Congrass

ITacue

This menorandum outlines the status
legislation pending before the Cong
guidance as to how we should procee

of omnibus antitrust
G

ress and. requests your
d.

Background

The Aémipi0h¥a+'on has in the past been the champion of
vigorous antitrust enforcement and reducing government
regulation vkllc LonoLnJo has largely been playing "catch-
up® ball., Roecently the Adncnistration's positive anti-~
trust policy has b“en criticized by Members of Congress

and others b@cau%: of our pesition on antitrust legislation
before the Congres (See attached letter from Chairman
Rodino at Tab A,)

Nevertheless, Senatorsg Hart and Scott, as a culmination

of yecars of work, are anxious to see important antitrust
legislation enacted into law this ycar and arc anxious

to work with the Adwministretion to arrive at an acceptable

bill.

Status of the Legislation

On April 2, Senators Hart and Scott met with White House
senior staff to urge firm Administration support for the
legislation and to determine possible arcas of compromise.
We outlined to them the Administration's objections to

this legislation and reemphasized the views expressed in
your letters to John Rhodes on parens patriesc and

Peter Rodino on the CID bill (see Tak B). Shortly there-
after, on April 6, the Judiciary Conmnmittee completed mark-up
on its legislative proposal, the Hart-Scott Antitrust
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Inprovements Act (5.1284). In the course of that mark-
upn, both Senators referred to the Whitce House neeting and
indicated their belief that sultable negotiations could
begin soon after the mark-up. They stressed flexibility
and a desire to accommodate Administration views.

In the House, three of the major provigions of £.1284 are
being considered in separate legicslzation. TFollowing your
letter to Minority Leader Rhodes on the parens patriae
legislation, the House passed this bill, but modified it
to reflect some of your reservations concerning specific
provisions. The House Judiciary Committee will soon take
up the Administretion's proposed amendments to the Civil
Process Act. Your March 31 letter to Chairman Rodino
urged favorable consideration of this legislation and
requested the Department of Justice to work closely with
the Committee on this bill.

Following action on the Civil Process Act amendments the
House Judiciary Committee is also expected to consider
prenerger notification and mandatory stay legislation.
The Senate bill has a similar provision.

On March 31, Justice, Treasury, Commerce and the FTC agreed
on a position on the major provisions of the Senate and
House legislation. We have compared this position with

the bill reported from the Senate Judiciary Commitiee on
April 6 and believe that it would be possible to negotiate
an outcome close to this position. It is probable that if
legislation is enacted, it will be an omnibus bill. There-
fore, we are outlining below the main features of this
bill.

1. Parens Patriae. Any such omnibus legislation probably
would include a modified parens patriae provision as
both Houses are determined to make parens a condition
for enactment of the Administration's civil process
bill. Your March 17 letter to Minority Leader Rhodes
expressed serious reservations regarding the basic
principle of parens patriae, which allows state attorneys
general to seek damages in Federal courts as a result
of Federal antitrust violations.

In addition to your problems with the basic concept
of parens patriae, there are other major points of
difference between the Administration's position

and the legislation being considered in the Congress.
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The current Senate version ‘of the parens patriac bill

is a significantly broader bhill than that which recently
pasced the House. The Senate bill as il now stands is
subjcect to the same criticisms we have directed at the
fiouse bill. Nevertheless, it seems guite likely that
substantial amendments in this provision could be
accepted by the Senate.

Negotiable arcas of importance to the Administration are:
limitation cof scope to price fixing, elimination of
statistical aggregation in private class actions,
reduction to single damages, prohibition of contingency
fees and discretionary rather than mandatory awvard of
attorney's fees. For a further discussion of these
issues, see Tab C.

Antitrust Civil Process Act Amendments. The Senate and

House bills are in most respects compatible with the
Administration's position.

The Administration favors deleting the use of the
expanded civil process powers in regulatory agency
proceedings. It is anticipated that the House will
delete this provision.

The Administration also seeks exemption of information
obtained through this process from public disclosure

under the Frecedom of Information Act. Although it is not
clear that such an exemption is necessary, many businesses
fear the possible applicability of the FOIA. The Senate
may be reluctant to grant such excmptions, and i1t may be
easier to achieve the exempltion in conference.

Also, the Justice Department opposes a recent amendment
in the Senate bill which would require them to reimburse
third parties for expenses incurred in an antitrust
investigation.

There appears to be a good chance that these modifica-
tions will be accepted. However, there will be some
business opposition to the Civil Process Act amendments.
Bill Seidman's memorandum Lo you on this subject is at
Tab D.
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3.

addition
the

Nﬁtification and St In

chnuox':*r

Senatw L.ll creato an :ntomatlc Jujunction agaLth
mergere which are challenged by Federal enforcement
agencies. The Administration has stated its opposition
to any stay provision, while reaffirming its support.

for a properly nodified pre-merger notification procedure,
The final Scnate mark-up provides that if a mervger is
challenged by the Government, communication of the merger
may be stayed until the court issues a decision on a
regquest for a preliminary injunction. However, the

stay can not exceed 60 days

The burden would be on the defendant to demonstrate why
a prelininary injunction should not be issued. Senator
Scott has indicated a willingness to narrow this further
by shifting the burden of proof from the defendant to
the Government and to reducing the stay period.

The House will consider a similar provision. Although
there is strong support for some such provision, the
Adminisiration has been against any auntomatic stay
provision.

4. Miscellancous Amcendments. The Senate bill also containg
a variety of miscellaneous provisions but the Administra-
tion only supports a provision which would amend Section 7
of the Clayton Act (mergers). This change 1s necessary
because of a recent Supreme Court decision limiting the
scope of Section 7 of the Clayton Act to reach only
violations "in" rather than "affecting"” interstate
commerce. The Administration continues to oppose
expanding the scope to other sections of the Clayton
Act and the Robinson-Patman Act.

The Administration also opposes a provision which would
authorize dismissal of claims or defenses of any party
who relies upon foreign statutes to justify a refusal

to comply with a discovery order. The Justice Department
would also like to modify a provision reguiring mandatory
award of attorney's fees for injunctive relief under the
Clayton Act. Justice prefers discretionary awards. No
similar miscellaneous provisions are likely to be
considered in the House.
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5. beclaralion of Policy. Finally, the Senate omnibus bill
contains a collection of assertions and conclusions
ahoul: the commitment of this country to a free enterprisc
system, the declince of compoetition as a result of
oligopoly and monopoly, and the positive impact of
vigorous antitrust enforcement. It has been criticized
as nolt being bhased on cconomic consensus nor logically
connected to the procedural matters dealt with in the
body of §.1284. The Administration has previously taken
no position on thic provision.

Although some of the least supportable language has

been eliminated in the Scnate mark-up, the Administration
would favor the elimination of this policy statement.
However, the Deparitmnents do not view further modification
or elimination as important as the modification of

certain substantive portions of the bill which are
considered above. Attached at Tab E is a table summarizing
the various provisions of the louse and Senate bills.

Options:
At this stage, we have the following options:

1. Do not compromise the present Administyration position.

2. Negotiate with the Senate to try to produce an
acceptable bill prior to a Senate floor vote early

.. next month.

‘3. Schedule a meeting to discuss these options.

The first option has a number of risks. If the Administration
takes no action, then it is likely that the Congress will

pass an unacceptable bill thus generating pressure for a veto
sometime this summer. On the olther hand, there is some chance
that Administration silence at this time could slow down

the legislation in both Houses so that the legislation would
not be enacted. For example, an effort to filibuster the

bill in the Senate is possible.

Option 2 could substantially increase the chances of Congress
passing an acceptable bill. With your support, it is likely
that the White House staff and the Justice Department can
work with Senators Hart and Scott to agree to desirable
anendments prior to a Senate vote carly next month and

avoid undesirable amendments on the Senate floor. This
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option would also help stimulate the Iouse Lo move on the
Civil Process Act amendments and an acceptable premerger
notification hill.

Option 3 recommpends a policy meeting on this subject, prior
to vour choosing hetween opitions 1 and 2. We believe that,
in light of the complexity of the issues and the highly
fluid political envivonment, we should meet with you as
soon as possible.

Decision:

Y

Option 1: Do not compromise Administration position until
Senate and House conference a bill
(Supported by

Option 2: Work affirmatively wilth Senators Hart and
" Scott to try to producce an acceptable bill
prior to a SBenate floor vote early next
nonth (Supported by

Option 3: Schedule a meecting
(Supported by
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he would if there were free and open competition.
The need for the bill arises because under our present antitrust enforcement

small value of individual claims
As a result, many violations go unpun-
billions of dollars

litigation.
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and the enormous cost

tlie consumer has no cffective mechidnisnm for seeking redress,
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in

The bill would fill this enforcement void by empowering state
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antitrust liability.
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« The Presicent .

H.R. 8532, He suggested a number of amendments, many of wvhich were
incorporated in the c}rzzft approved by the House Judicisry Commitice ou
July 24, 1975, The Adwministration's Vicews rvegarding the Committee bill,

Comuxtiee action.
of the measure.
stated:

the present H.R. in fo
Once again, Mr. Kauper vas forthright

i L(),1*~3
in
In a letter to wme dated Septenmber 25, 1975, Mr.

woere soupht aga

&
support

‘auper

-r.-,‘

The Administration has taken a position in suppor' of
the basic concept of perwitting a State to suc on behalf

of its citizens for damages sustained because of —iolations

of the Sn@raln Act. H.R. 8532 would establish a vorkable
mechanism for assuring that those antitrust viola ions

which hav the broadest and direct

impact on consumxers do

perhaps the mos*®
civil liabildicy.

scope
not escape
Mr. Kauper went on to suggest one or two amendments designed to
strengthen the enforcement potential of H.R. 8537, concludinag:
refinements suggested ibove
we would still urge en:ctment

~While we think the further
would strengthen the bill,
of this legislation.

was the mature and

Mr. Kauper's letter made it clear that this
considered position of the entire Adwinistration:

The 0ffice of Management and Budget has advised this
Department that it has no objection to the submis:ion

of this report from the standpoint of the Adminis ration's
program.

14
Within the last menth, while testifying on another matter, Mr.
Kauper went out of his way to praise H.R, 8532 and the Judi:iary Committee's
contribution to antitrust enicrcement In reporting it to th: House.

t . .
] These views were echoed recently in a si nlchant speech by Deputy
Assistant Attorney Gencral Joe Sims, who stated in Dallas, '‘exas, on February
¥ 3 -
27, 1976 that "as we put more resouces into the field, we continue to find

practice. for

antitrust

that price-~fixing is a commen business
pending legislation to provide greater
Sims went on:

Pointing to the need
enforceme
rl

»

nt capability, Mr.

Strangely enough, while the business community is taking
a strong public stand for free enterprise concept,

(Z () a

it is also mounting an cnormous lebbying elfort in an
attempt to delay, to cut back or to prevent the passage
of such legislaticn.

And so again, the call for a return to free enterprise

takes on a sozewhat holluw riung.
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The Administvyation's
has Iiliewise biecn repratedly expresses in the Senate. Mr. I?xvﬂx tost
in favnr of Title 1V of §. 1284, the counterpart of H.R. 85372, in !
1975, and as vecently as Yebrusry 19, 1976, Deputy Attorney CGenera 21 Horold
Tyler exprescly veaffirved the Adminds srrationts supnort for Tigle TV in =z
Jetier to the Minovity leader of the Senate, the lonorable hngu Scott, vho
is & cosponsor of S. 1284, ‘

" )

B

for the provisions of H.R, 2532
11

&

Even more ic at stake than the credibility of cousidered statements
by high ranking and fully authorized officials of your Administration. Your
withdrawval of this loug-standing support for H.R. 8532 is utterly at odds with
your own repeated statements favoring vigorous and effective enforcement of
the antitrust laws,

<

I could wnot put the case for tha necessity of effcctive antitrust
enforcenent to the continuation of a free competitive economy betfer thm
you have on numercus occasions. On October 8, 1974, you told a Joint Session
of Congress:

To incrcase productivity and contain prices, we must end
restrictive and cestly practices, whether institutoed by
Government, industry, laboer, or others. And T am deter-
mined to return to the vigorous enforcement of the antitrust
laws.

' On April 18, 1975, vou told the White House Conference on Domestic
.and Fceonomic Affairs that "Vigovous antitrust enfercement must be pavt of tha
effort to pronote competition.”

. Tn your most rpcent State of the Union message, on January 19, 167
you told the CoqgrlsD that 1nls Administration . . . will striectly ou‘o“cc
the federal antitrust laws.' :

You put the matter pervhaps must eloquently in your remarks to the’
Aﬁprlcan Halo‘are Manufacturers Association on August 25, 1975:

It is sad but true -~ too often the Governmen: walks with
, the industry along the roud to wmanopoly.

e The end result of such speeial treatment provides special
benefits for a few, but poweriul, groups in tle economy
at the expense of the tﬂVpayor and the consumer.,

Let me ewphasize this is not -~ and anever will be -~ an
Administration of special interests, This is an Adminis-
tration of public interest, and d};dys will be just that.

i
Therefore, we will not permit the continuation of wonopoly o FORy
,privilege, which is not in the public interest. It is my I
~job and your job te opon the Aserican marketplace to all §§
COEers. ‘ e
Despite these ringing declarations of commitment to antitruqc\%"ww&
policy and enforccment, vour actions in Tecent wooks have struck repeated
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The President : A March 17, 1976

blowvs at the bopes of the Arerican peeple that these geoals would be
realized. On Fcbruary 19, 1976, despite previous affirmations of Adminis-
tration support, you withdrew, through Deputy Attorncy General Tyler, yeour

blessing from ilwmportant injunctive provisions of Titie V of 5. 12864,

) On Mzrch 4, 1976, an obviouvcly distressed Assistant Attorney
General Kauper had to tell our Comnmittee that the Administration opposed
S. 1136, alrcady passed by the Scunate, which would have committed significant
additional funds to the federal antitrust enforcement effort.

And yesterday you withdrew from almost two years of public suppert
for the concept of H.R., 8332.

. I hope that you will reconsider your pronovncement of yesterday
and reaffirm your earlier support for a bill designed to put sorely nceded
teeth in our antitrust enforcement schene.

Otherwise, everyone will have lost significantly. The considared
preonouncements of your Administration on pending legislation will lose all
credibility if the rug is to be pulled out repcatedly by last-minute

& I I y oy
presidential action. More important, the consumers and businessmen of th
country who stend to benefit from frec and open competition and the atter
reduction of inflation will have lost the assistance of a truly significant

o

[SPPNN

piece of legislation.
The antitrust lews are the basic charter of our free enterprise
system, and I urge you to join in the cffort to secure their vigorous

enforcement in the public interest.

Very truly yours,

. :‘. 3

. | N A Y
“PETER W. RODINO, JR.
-Ehairman
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THE WHITE UOUSE . .

&

TEXT OF & LETIER 5Y THE PRESIDEN
TO REPRESENTATIVE JOiN J. RIIODES

March 17, 1976

Dzar John: g : - S &

As 1 outlined to you on Tuesday, March 15, I support vigorous antitrust enforcement,

but I have serious reservations concerning the parcns patriae concept set forth in
the present version of H. R. 8532,

I question whether federal legislation is desirable which authorizes a state --
attorney general to sue on behalf of the state's citizens to recover treble damages
that result from violation: of the federal antitrust laws. The states have the .
ability to amend their own antitrust laws to authorize parens patriae suits in

their own courts. 1If a state legislature, acting for its own citizens, is not
convinced the parens patrize concept is sound policy, the Administratica questions
whether the Congress should bypass the state legislatures and provide state attorneys
general. with access to the federal courts to enforce it. = :

addition to ny resarvations about the principle of parens patriae, 1 am concerned
about soze specific provisions of the legislation developed by the louse Judiciary
Comittee. ‘ i~

The present bill is too broad in its reach and should be rarrowed to price fixing
violations. This would concentrate the enforcement on the most important anti- -
trust violations. d 1

In addition, the Administration is opposed to mandatory treble damaze awards in parens
patriae suits, preferring instead 2 provisioa which vould 1limit awvards only to the
damages that actually xesult from the violation. The viey that federal penalties
wvere inadequate, which has been used to justify mandatory treble damages in thes pas

is mno longer justifiable given the substantial increases in these penalties in '
recent years. :

The Adninistration opposes eztension of the statistical aggregation of damages,
beyond’ parens patriae legislation, to privaie class action suits be;ausg this is
ouLside of the approvriato reach of this legislation.

Finally, the Administration prefers discretionary rather than mandatory award of
attorney's fees, leaving suph awards to the discr;tion of the courts.

During the last two years, the Administration has sought to iwprove federal

enforcemant efforts in the antitrust arca and the resources devoted to antitrust
enforcement havae iacreased substantially. In December 1974, T sigaed the Antitrust
I'enaltics and Procedures Act which increased manimum penaltics from $50 GO0 to $1 willion
for corporations and $100,000 for individuals. As I indicated above, I supporc

vigorous antitrust enforcement, but I do not believe H.R. 8532 is a rosp uq<1ble uay

to enforce federal anticrust laws. :

Sincerely, - ) 5 - . s
. : : oy ' v F0R,
/s/ Gerald R, Ford ) : : S SLCy
: ' | =
The Honorable John J. Rhodes 8 5)
Minority Leader * 2 : A N/
Housz of Peprosentatives % s

Washington, D.C. 20515 L :
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THE WHITE HOUSE

WASHINGTON

‘Maxrch 31, 1976 .

Dear Chairman Rodino:

During the last year and a half, my Administration has supported
effective, vigorous, and responsible antitrust enforcement. In
December 1974, I signed legislation increasing penalties for
antitrust violations. In addition, I have submitted several legis~
lative proposals for rezulatory reforrm which weuld expand
competition in regulated industries. Assuring a free and com-
petitive cconomy is a keystone of my Administration's ccoromic
program,

In Octecber 1974, I announced my support of z2mendments to the
Antitrust Civil Process Act which would provide important tools
to the Justice Department in enforcing our antitrust laws. My
Administration reintroduced this legislation at the beginning of
this Congress and I strongly urge its favorable consideration.

I have asked the Department of Justice to work closely with
your Committee in considering this antitrust legislaticn., I
“would hope that the result of this cooperation will be effective
and responsible antitrust legislation.

Sincerely,

a

LA
3 L)
/M» / ‘

The Honorable Peter W. Rodino, Jr.
Chairman ‘

The Committce on the Judiciary

House of Representatives - .
Washington, D, C. 20515 ) :
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Although a fundamental issue as to the principle of parens
patriae legislation remains, the' House bill is much closer
to the modifications favored by the concerned Departments.
These are: limitation of scope to price-fixing; elimination
of statistical aggregation in private actions and reduction
to single damages in certain cases (possibly even a flat
limitation to single damages); prohibition of contingency
fees.

The Justice Department is also exploring options that would
require prior Federal action or approval, before an action
/could be taken by a state attorney general under the parens

patriae provision.
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TAB D

TilE MRV E W OLESE

WASHINGTONMN

Maxch 29, 1976

MEMORANDUNM FOR: THE PRECSIDENT -

FROM: L. WILLIA}1 SEIDMAN (;'%’.} -
SUBJECT: y Administration Zntitrust Legislation
Issne

e o s 0

Should the Administration reaffirm its support £or the
anendrnents to the Antitrust Civil Process Act (the CID
bill)? If so, should a Presidential lettex stating this

-position ke forwarded to the Judiciary Committces?

Backoxound

<+

Congress is meving toward enactment this spring of cmnibus
antitrust chlslatlo“. The Senate uud1r¢drv Cormnittee is.
in the process of marking up $. 1284, "the Hart-Scott
Osnibus Antitrust Act,” and a final vote is expected on
April 6. A brief summary, preparcd by the Justice Depart-
ment, of &. 1284 and the pouiticns taken to date by the
Administration on its various provisions is set forth at
Tab A.

In the Ilouse, the various titles incorporated in S. 1284
are being conzidered separately. IH.R. 8532, the parens
patriae bill, recently passed the Mouse with amendiients
that roflected some of the concerns raised in the Mawch 17
letter to Congressman Rhodes. A pre-merger notification
bHill similar ‘o Title V of S. 1284 will be intrcduced
shoctly by Chairman Rodino. Finally, the House Judiciary
Subcommititee is scheduled to mark vp cn March 31 the
Administration's prceposal for anendments to the Antitrust
Civil Process nhct (H.R. 39), which would allow the
Department of Justice to take testimony in pre-complaint
antitrust investigations.

This legislation has come under heavy attack from the
usiness community. The modifications of the Administration®
position on the injunctive relief pr -ovisions for mergers
in §. 1284 and the House parens patriaa blLl have ®
A 15 L O )
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interxrpreted as resulting from business pressure. Con-
sequently, Senator Scott has requested tiabt he and
Senator Hart meet with you to explore the dovelopment of
an acceptable position on the Senate bill.

The timing of legislative action requires that the
"Administration position on the House and Senste leyislation
be communicated quickly. :

The Civil Process Act Amendments (H.R. 39)

These amendments, together with legislation to increase
-antitrust penalties, were endorsed in your Economic

address of October €, 1974. - The increzse in penalties was:
enacted and signed into law in Decewmber 1974, bui the

Civil Process Lct amendments died in the 93rad Congress.
Attorney General Levi resubmitted this legislaticn to the
94th Congress and hearings have been held in both Houses.

The present Civil Process Act was enacted in 12862 {o

assist the Department of Justice in investigating possible
antitrust viclations. The Act helps the Departmont detexrwmia-
in advance of filing a suit, whether a violation has occurred.
It was enacted because pre-complaint discovery wes preferab.o
to having the government file complaints based vpon skeichy
or inaccurate information. It was designed to make possible

ool s 28
more informed decisions by Justice prier to ereating the
burden, expense, and adverse publicity of a full government:
lawsuit. :

The 1962 Act, however, was a limited effort. The Antitrust
Division may only serve the Civil Investigative Demand
(CID)--a pre-complaint subpoena--on suspected viclators,
the co-~called "targets". The CID may only be served on
businesses for the purpose of obtaining doccuments relevant
to the investigation.

The proposed legislation would permit CID's to be issued

not only to "targets" of the investigation, but also to
third parties-—-customers, suppliers, competitors--who may
have information relevant to the investigation even though
they themselves are not suspected violators. CID's could
thus be served not only on a business entity, bul also on
individuels (e.g., a witness to a meeting). Also, a CID
recipient could be cowpelled not only to produce documants,
but also to give oral testimony and answer written questicns.
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The Justice De partment views enactment of this legislation
as a vital vxn de"lgpﬂd to clogse a gap in their anti-
trust enforcement authority. They believe it is necessary
to assure that the major increase in funds appropriated to
antitrust enforcemenl, efforts during the last two budgetis
will be utilized in the most efficient and effective mannex.

The bill will accord the Department of Justice essentially
the same investigatory power now possessed by the FPTC and
numerous otheor Federal agencies (e.g., Treasury, Agricultus .
Labor, Veterans Administration, and most regulatory agencics
"In addition, at least 18 states (including Virginia, Texas,
Axrizona,  New Hampshire, Florida, and New York) have enactz:
similar legislation, most within the last ten years.

Despite the inclusion in the bill of a variety of safeguard:
to protect against even the appcarance of governmentel over-
reaching, and numerous changes in the lOCLnlatlon accepted

-~ “by the Justice Department and Judiciary Committee staffs,
opposition to the legislation from the business comaunity
continues. Attachcd at Tab B is a dicscussion of the majoxr
objections that have been raised.

Option 1l:. Reaffirm Administration support for the Civil
Process Act ahendmenLS aw& related leqiiiatlon
with a letter to the louse and Senate Judicliary

Comuittees.

In light of the Administration's recent mOdigiCutiOﬁa in its
position on premerger notification and parens patrize, the
Justice Department believes it is essential to reaiifirm in
writing our support for the amendments to the Antitrust Civi.
Process Act. A proposed Presidential letter to the Chairmen
of the House snd Senate Judiciary Committees reaffirming your
support for the amendments is attached at Teb C. This lette:
also indicates that you have asked the Justice Department to
work with the Commwbtces to achieve passage of this legisla-
tion.-

Option 2: Reaffirm Administration supvort for the Civil Pro
cess Act amendmente by instructing Justice to in-
dicate sucn support during the House mark-up sessi

: This appreach viould rcaffirm the Adnministration's support
without highlighting your personal involvement. However,
Justice indicates that several members of the House Judiciary
Committce have said that in light of the change of Administr.

“‘L'o tion position on parcns patriae and much media spocuilation o

A ¢\this issue, they cannot accept an OKPrCJuiOn by the Depare-
‘1cnt of Justice as a rcliable EXPILSSIOH of your position on
5,‘ -his issue.

A.-"’
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Option 3: Instruct Justice to_indicate Administration onnost

tion to the Civil Process Act amendmenis Quring o«
Hous2 marii-uw session.

Such a reversal of support almost certainly would resulbt in
increased attacks on the credibility of the Adminicstration‘s
antitrust program. It would also tend to uvndermine the inte-
grity of the Administration's process of clearing legislation

Option 1 " Reaffirm Administration supvort for the
' Civil Process Act amendments and welated
legislation with a letter to the House and
Senate Judiciary Committees.

Supported by: Treasury, Commerce, Justicz.
Counsel's Office, 0B, CEA

" Option 2 _____ Reaffirm Administration support for the
Civil Process Act amendments by instruvctince
Justice to indicate such support durxing

the House mark-up session.
Supported by: Marsh, Friedersdorf

>~

Option 3 _ Instruct Justice to indicate Administratio.:
4 opposition to the Civil Process Act arend-—
ments during the House mark-up session.
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(Chart revised and now at Tab B.)
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Major Antitrust Legislation
Before the Congress

_

<X

FA \
r ’)

R Fon

U
N

Senate l/

House

i /7
Stated
Administration Positions

1. Civil Process Act Amendments (S. 1284) Civil Process Act Amendments (H.R. 39)
passed House Judiciary Subcommittee by
voice vote on April 28.
Provides fcor use of Civil Process Act No provision® Opposes
powers in regulatory proceedings. .
Provides for mandatory reimbursement Reimbursement only of witnesses No stated position
of third parties for expenses, with- according to current standards.
cut speciiic authcrization fcr i :
appropgriations.
No excmption of information from Provides an explicit exemption Favors explicit exemption
disclosure under Freedom of Infor- !
mation Act.
Provides. grand jury information to No provision . e No stated pesition
P2C and private aftitrust plaintiffs ¢ . f
aster completien of eivil of criminal
‘proccedings.
2. Premeroger Notification and Automatic Premerger Notification and Automatic

Stay (5. 1284)

Provides for 30 day notification with

20 day extension, prior to consummation
of very large mergers and acguisitions

{involving transactions betwcen $100
million and $10 million companies).

Provides for automatic stay, nct to

Stay (H.R. 13131) Judiciary Subcon=-
mittee hearings are scheduled for

" May 6.

&

Similar provision

Similar provision

Supports

Opposed~-retain existing decisional law
exceed 60 cdays, with burden on cdefendant E
to shcow why stay shoutld not be issued.

Y an omnibus antitrust bill (S. 1284), containing five titles, was favorably reported to the full Senate on April 6. The
Senate Judiciary Committee vote was 10-5. Ovposed were Eastland, McClellan, Hruska, Thurmond, W. Scott.



Senate

3. Parerns Patriae (S. 1284)

Scecpe: Limited to Sherman Act’
violations
Damages*

--Provides for mandatory award of
treble damages

--Provides for stz atlstlcal aggrega tion
of demages in private class actions

Atto*ﬂej‘s-Fees:
--u ard attorney's fees to a
n statc attorney general
d }n bud faith s

-~Court may approve contingency fees
. according to standard criteria

4. “1scellan°ous Provisions (S. 1284)

Brcacdens Claygon Act (including
Robinscon-Patmen Act) to include
vielations “"aifecting" rather fhan

“in" interstate commerce.

smissal of claims of party relying
cn foreign statutes to justify

fusal to comply with discovery order.

D
v

WY .

nda.cry award of attorney's fecs for
tnctive relief under Claytoen Act.

5. Declaration of Policv {S. 1284)

cts forth assertions and conclusions
bout Nation's commitment to a free

n e:prlsc system, the decline of

tition because of moropoly and anti-
competltxvc behavior and the need for
vigorous antitrust enicrcerent.

No comparable House provisions

House

Parens Patriae (H.R. 8539) passed
House by voice vote on March 18

Practical effect is limitation to willful
price-fixing

Court determinad reduction from treble to
single damages if defendant acted in good

faich
Ko provision

‘

Similar provision

Flat ban against contingency fees

.

None

Stated 4 =
Administration Positions

2 d P
2/ e’p LLJu}_
' "\

Limitation to price-fixinég

Favors limitation to single cdamaged
Opposes
Favor

No stated position

Supports provision applying to Clayton
7 (mergers); opposes applying to
other sections of Clayton Act, in- -
cluding Robinson=-Patman Act

Opposes

Favors discretionary awards

No stated position

ent's lecter of March 17 to Congressman Rhodes expressed serious reservations about the principle of parens patriae.
also ecxpressed concern regarding specific provisions.



Major Antitrust Legislation
Before the Congress

E«. s/vfrcj__

Senate l/

1. Civil Process Act Amendments (S. 1284)

Provides for use of Civil Process Act
powers in regulatory proceedings.

Provides for mandatory reimbursement
of third parties for expenses, with-
out specific authorization for:
appropriations.

No exemption of information from
disclosure under Freedom of Infor-
mation Act.

Provides.'grand jury information to
FTC and private antitrust plaintiffs
after completion of civil or criminal
‘proceedings.

2. Premerger Notificatign and Automatic
Stay (s. 1284)

Provides for 30 day notification with
20 day extension, prior to consummation
of very large mergers and acguisitions
(involving transactions between $100
million and $10 million companies).-

Provides for automatic stay, nct to
exceed 60 days, with burden on defendant
to show why stay shoutld not be issued.

House

Civil Process Act Amendments (H.R. 39)
passed House Judiciary Subcommittee by
voice vote on April 28.

No provision

Reimbursement only of witnesses
according to current standards.

Provides an explicit exemption

No provision

Premerger Notification and Automatic
Stay (H.R. 13131) Judiciary Subcom-
mittee hearings are scheduled for

‘May 6.

&

Similar provision

Similar provision

Stated
Administration Positions

Opposes

No stated position

Favors explicit exemption

No stated position

Supports

Opposed~-retain existing deciszional law

1/ An omnibus antitrust bill (S. 1284), containing five titles, was favorably reported to the full Senate on April 6.

Senate Judiciary Committee vote was 10-5.

The

Opposed were Eastland, McClellan, Hruska, Thurmond, W. Scott.
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: Stated : o
Senate House Administration Positions
3. Parens Patriae (S. 1284) Parens Patriae (H.R. 8539) passed 2
House by voice vote on March 18
Scope: Limited to Sherman Act’ Practical effect is limitation to willful Limitation to price=-fixing
violations price-fixing
Damages:
--Provides for mandatory award of . Court determined reduction from treble to Favors limitation to single dauwages
treble damages single damages if defendant acted in gecd
faith
--Provides for statistical aggregatlon No provision Opposes
of damages in private class actions
Attorney's Fees: :
--Court may award attorney's fees to a Similar provision Favor
defendant if state attorney gereral
acted 1n bad faith
--Court may approve contingency fees Flat ban against contingency fees No stated position
_acc¢ording to standard criteria
4. Miscellaneous Provisions (S. 1284) No comparable House provisions
Broadens Clayton Act (including Supports provision applying to Clayton
Robinson-Patman Act) to include 7 (mergers); opposes applying to
violations "affecting" rather than other sections of Clagton Act, in-~
"in" interstate commerce. cluding Robinson-Patman Act
Dismissal of claims of party relying Opposes
upcn foreign statutes to justify .
refusal to comply with discovery order.
Mandatory award of attorney's fees for Favors discretionary awards
injunctive relief under Clayton Act.
5. Declaration of Policy (S. 1284) " None No stated position
Sets forth assertions and conclusions
about Nation's commitment to a free
nterprise system, the decline of
competition because of monopoly and anti-
competitive behavior and the need for
vigorous antitrust enforcement.
r":tr_‘;’;\ v )
2/ The President's letter of March 17 to Congressman Rhodes expressed serious reservations about the prip ple bf)parens patriae.
The President also expressed concern regarding specific provisions. ;? Y
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THE WHITE HOUSE

WASHINGTON

May 18, 1976

ADMINISTRATION'S POSITION ON ANTITRUST LEGISLATION
Wednesday, May 19, 1976
9:00 AM -~ (30 Minutes)
The Oval Office

From: Edward Schnlultsg
1. PURPOSE
To meet with Senator Hruska and the Attorney General to review the
status of pending antitrust legislation and discuss the Administration's

position.

II. BACKGROUND, PARTICIPANTS & PRESS PLAN

A. Background: On April 6, the Senate Judiciary Committee
completed mark-up on the Hart/Scott Antitrust Improvements
Act (S. 1284). The bill is scheduled for Floor action this week.

In the House, three of the major provisions of S. 1284 are being
considered in separate legislation. The so-called parens patriae
bill has been passed and the Civil Process Act amendments were
approved on May 18 by the House Judiciary Committee without
objection. ' :

On April 2 Senators Hart and Scott met with Justice Department

- and White House Staff to urge Administration support for their
legislation and to determine possible areas of compromise. We
reemphasized the views expressed in your letters to Jochn Rhodes
on parens patriae and Peter Rodino on the Civil Process Act
Amendments.

On May 4, 1976, you met with the Attorney General, Assistant
Attorney General Kauper and White House Staff to discuss the
Administration's position on the pending antitrust legislation.
At the meeting you indicated that you wanted to hear Senator
‘Hruska's views prior to making any decisions conceming

negotiations aimed at finding an acceptable bill in the SenatW?\

LN .
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On May 7, you met with Senator Hruska on Air Force One
and heard his objections to S. 1284,

As you know, we are being urged by Senators Hart and Scoft™
to enter into negotiations aimed at producing an acceptable bill.
" B. Participants: Senator Hruska, The Attorney General,

Philip Buchen, Max Friedersdorf, James Lynn, Jack Marsh,
Jim Cannon, Bill Kendall, Ed Schmults, Tom Kauper. '

C. Press Plan: None. Meeting not to be announced. White
House photographer only.

I, TALKING POINTS

1. The purpose of this meeting is to review the status of
antitrust legislation currently before the Congress and
decide what approach we should take in working with the
Congress.

2. Roman, perhaps you would begin by giving us an overview

of the Senate's plans for action on S. 1284 and what you
would like to see the Administration do.

Iv. ATTACHMENTS

Tab A - Outline of major features of the pending bills.

Tab B - Options Memorandum, with attachments, prepared
by Ed Schmults
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HE WHITE HOUSGE

WASHINGTON

April 14, 1976

MEMORANDUM IF'OR THE PRESIDENT

o~

L~
FROM: EDWARD C. SCHMULTS u& \
Ay
RN

SUBJECT: Abt1trust Legislation Now Beforc Congres:

Issue

This memorandum outlines the status of omnibus antitrust
legislation pending before the Congress and reque sts your
guidance &as to how we should proceed.

Background

The Administration has in the past been the champion of
vigorous antitrust enforcement and reducing government
regulatlon while Congress has larce]y been plaving "catch-
up” ball. Recently the Administration's positive anti-
trust policy has been criticized by Members of Congress

and others because of our position on antitrust legislation
before the Congress. (See attached letter from Chairman
Rodino at Tab A.) '

Nevertheless, Senators Hart and Scott, as a culmination

of years of work, are anxious to see important antitrust
legislation enacted into law this year and are anxious

to work with the Administration to arrive at an acceptable
bill.

Status of the Legislation

On April 2, Senators Hart and Scott met with White House
senior staff to urge firm Administration support for the
legislation and to determine. possible areas of compromise.
We outlined to them the Administration's objections to

this legislation and reecnphasized the views expressed in
your letters to John Rhodes on parens patriae and

Peter Rodino on the CID bill (see Tab B). Shortly there-
after, on April 6, the Judiciary Commuittee completcd mark-up
on its-legislative proposal, the Hart-Scott Antitrust
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Improvements Act ($.1284). In the course of that mark-
up, both Senators referred to the White Houro meeting and
indicated their belief that suitable negotistions could
begin soon after the mark-up. They stressed flexibility

and a desire to accommédaté Edninistration views, —~ T
In the House, three of the major provisions of §.1284 arc
being considered in separatc legislation. Following your
letter to Minority Leader Rhodes on the parens patriae
legislation, the liouse passed this bill, but modified it
to reflect some of your reservations concerning specific
provisions. The House Judiciary Committece will soon take
up the 2dministration's proposed amcendments to the Civil
Process Act. Your March 31 letter to Chairman Rodino
urged favorable consideration of this legislation and
requested the Department of Justice to work closely with
the Committee on this bill.

Following action on the Civil Process Act amendments the
House Judiciary Committee is also expected to consider
premerger notification and mandatory stay legislation.
The Senate bill has a similar provision.

On March 31, Justice, Treasury, Commerce and the FTC agreed
on a position on the major provisions of the Senate and
House legislation. We have compared this position with

the bill reported from the Senate Judiciary Comaittee on
April 6 and believe that it would be possible to negotiate
an outcome close to this position. It is probable that if
legislation is enacted, it will be an omnibus bill. There-
fore, we are outlining below the main features of this
bill.

1. Parens Patriae. Any such omnibus legislation probably
would include a modified parens patriae provision as
both Houses are determined to make parens a condition
for enactment of the Administration's civil process
bill. VYour March 17 letter to Minority Leader Rhodes
expressed serious reservations regarding the basic
principle of parens patriae, which allows state attorneys
general to scek damages in Federal courts as a result
of Federal antitrust violations. '

In addition to vour problems with the basic concept
of parens patriae, there are other major points of
difference bhctween the Administration's position
and the legislation being considered in the Congress..~%a
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The current Scnate version of the perens patriae Lill

is a significantly broader bill than that which roecently

passed the Housc. 'he Senate bill as it now starsds 1s

subject to the same criticicsms we have directed at the
s o -House-bille— Hevertheless, it scems- gquite likely- that

substantial amendnments in this provision could bo

accepted by the Senate.

Negotiable areas of importance to the Administraticn are:
“limitation of scope to price fixing, elimination of
statistical agyregation in private class actions,
reduction to single damages, prohibition of contingency
fees and discretionary rather than mandatory award of
attorney's fees. For a further discussion of these
issues, see Tab C. :

2. Antitrust Civil Process Act Amendments. The Senate and
House bills are 1n most respects compatible with the
Administration's position.

The Administration favors deleting the use of the
expanded civil process powers in regulatory agency
proceedings. It is anticipated that the House will
delete this provision.

The Administration also seeks exemption of informzation
obtained through this process from public disclosure

under the Freedom of Information Act. Although it is not
clear that such an exemption is necessary, many husinesses
fear the possible applicability of the FOIA. The Senate
may be reluctant to grant such exemptions, and it may bhe
easier to achieve the exemption in conference.

Also, the Justice Department opposes a recent amendment
in the Senate bill which would require them to reimburse
third parties for expenses incurred in an antitrust
investigation.

There appears to be a good chance that these modifica-
tions will be accepted. However, there will be sone
business opposition to the Civil Process Act amendments.
Bill Seidman's memorandum to you on this subject is at
Tab D.
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yxmfﬁrqu “"}ilaufqunépﬁh$ﬂag_“.“ ucnte,  In uffii?un
1. gtabl inihann & rleteatacs sLinicition procedurz, tha
Speate bill crcates an autawnu4c ln]uu»:ru. aGgAINE L
mergers which are chi |lnnghi Ly Peaderal onforceroent
aucncies. Tho A2 m'n-:“.h.iaw neE siated Ao oppoRitIey
to any stey “"Oxleﬁoi, white realfirming ite sgpport

for a propcr vy modified proe-norger notification procodurc

——

The final Sconale mark-up proviczs EHel ifa merger is—
challenged bﬂ the cqvernﬂcn*, consummatlon of the merger
may he stayesd until the court issues a decision on a
request fox a preliminary injunciion.  Hewever, the
stay can not excnoed 80 days.

The burden would be on the dofendant to demounstraete why
a preliminary injunction should not be issved. Senator -
Scott has indicated a will 1ngn° ss to nerrow this further
by shifting the burden of proof from the defendant to
the Government and to reducing the stay pericd.

The House will consider a similar provision. Althouch
there is strong support for some such provision, the
Administration has been against any automeatic stay
provision.

Miscellaneous Amendments. The Senate bill also contains
a variety of misccllaneous provisions but the Administra-
tion only supperts -2 provision which would amend Section
of the Clayton Act (mergers). This change is necessary
because of a recent Suwreme Court decision limiting the
scope of Section 7 of the Clayton Act to reach only
viclations "in" rather than "effecting” interstate
conmerce. The Administration continues to oppose -
expanding -the scope to other sections of the Clayton
Act and the Robinson-Patman Ac

The Administration also opposes a provision which would
authorize dismissal of clalms or defenses of any party
who relies upon foreign statutes to justify a refusal

to comply with a discoveryv order. The Justice Department
wouzld also like to modify a provision reguiring mandzatory
awvard of attorney's fees foxr injunctive relief under the
Clayton Act. Justice prefers discretionary awards. No
similar miscelleneous provisions are likely to be
considered in the House.

7
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5. Declaration of Policy. Finally, the Scnate omnibus bill
contains a collection of asscriions and conclusions
about the commitrent of this country to a free cernicrprise
system, the decline of competition as a result of

Tl lgDpOl y*‘a‘n‘d“monopaﬁil v a’n’cf'th‘e““'pmsiti*fe" ”iTm?'aC’t”‘Of' Tt T

vigorous antitrust enforcement. It has been criticized
as not being based on cconomic consensus nor logically
connected to the procedural matters dealt with in the
body of S£.1284. The Administration has previously taken
no position on this provision.

Although some of the least supportable lancuage has

been eliminated in the Senate mark-up, the Administration
would favor the elimination of this policy statement.
However, the Departments do not view further modification
or elimination as important as the modification of

certain substantive portions of the bill which are
“considered above. Attached at Tab E is a table summarizing
the various provisions of the House and Senate bills.

Options:
At this stage, we have the following options:

1. Do not compromise the present Administration position.

2. Negotiate with the Senate to try to produce an
acceptable bill prior to a Senate floor vote early
next month.

3. Schedule a meeting to discuss these options.

The first option has a number of risks. If the Administration
takes no action, then it is likely that the Congress will

pass an unacceptable bill thus generating pressure for a veto
sometime this summer. On the .other hand, there is scme chance
that Administration silence at this time could slow down

the legislation in both Houses so that the legislation would
not be enacted. For example, an effort to filibuster the

bill in the Senate is possible.

Option 2 could substantially increase the chances of Congress
passing an acceptable bill. With your support, it is likely
that the White House staff and the Justice Department can
work with Senators Hart and Scott to agree to desirable
amendments prior to a Senate vote early next month and

avoid undesirable amendments on the Senate {loor. This
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option would also help stimulate the House to move on the

Civil Proc
notificati

ess Act amendments and an acceptable promerger
on bill.

Option 3 recommends a policy meceting on this subject, prior

- —to-your-choosing-betwcen-options—3d--—and-2. - We-betieve -that, -~ -

in light of the complexzity of the issues and the highly
fluid political environment, we should meet with you as
soon as possible.

Decision:

Option 1:

Option 2:

P

Option 3:

Do not compromise Administration position until
Senate and House conference a bill
(Supported by

Work affirmatively with Senators Hart and
Scott to try to produce an acceptable bill
prior to a Senate floor vote early next
month {(Supported by

Schedule a meeting
(Supported by
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President
thite House

Dear Mr., President:

I was ettremaTy distressed to learn today that you have withdrawn
your Adninistration's carefully articulated and frequently repeated suppo
for H.R. 8532, the Antitrust Enforcement Improvement Act (Parars Patriae).

In my judgment, enactment of this bill would constitute unquestion-
ably the rost significant contribution to antitrust enforcement and the
deterrence of widespread antitrust violationms in more than a quarter century.

ic premise of the bill is that nany if not mest antitrust
rore for

The bas
violations have their principal impact upen the consumer, who pays
goods and services than he would if there were free and open competition.
esent antitrust enforcement

-

The need for the bill arises because under our pr
scherne, the consumer has no effective mechdnism for seecking redress, in
light of the small value of individual claims and the enormous cost and
complexity of antitrust litigation. As a result, many viclations ze unpun-
ished and corporate violators reap -— and retain -- billions of dollars in
illegal profits every year.
The bill would fill this enforcemeut void by empowering state
_* attorneys general to bring antitvust suits on behalf of consumers In their
states injurcd by antitrust violations. It would create no new substantive
antitrust liability. It xould mwrnjv provlde for the fzrst time aun orfeefiva
an

of long-standing policy.

s been made repeatedly and most persua-
'es of your own Administration. On March
ant Attorney Goneral in charge of the

P

The case for this
authorized repres
Thomas E. Xauporv,

Tvalt

sively by
18, 1974,

i
*
Ass\s

r.» r-r

Antitrust Division, testiticed guenerally in {avor of an earlier versinn of
) r"" s h’”f‘m
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.+ The Presideat -2- March 17, 1976

H.R. 8532. He sugpested a nunber of amenduents, many of which were
incorporated in the draft ag pproved bj the House Judiciary Coonmittee on
July 24, 1975, The Ad: ni tration's views regarding the Coumittee Lill,
the present il.R. 8532, were soupht again following Committee action.
Once again, Hr. kauper was forthripht in his support of the medsure.
In 2 letter to ne dated S*pt"ﬁuur 25, 1975, ¥r, Pauper stated
L4

The Adnlnzstratzoq has teken a po ition in supgur’ of

the basic concept of permitting a State to sue on behalf

of its citizens for damages sustained because of —iolation

of the Sherman Act. H.R. 8532 would estabiish a :orkable
- mechanisa for assuring that those antitrust viola ions

which have the broadest scope and perhaps the mos* direct

impact on consuzers do not escape civil liability.

Mr. Kauper went on to suggest one or two amendmen®s designed to
strengthen the enforcement potential of H.R. 8532, concludiag:

While we think the further refincments suzgested :bove
would strengthen the bill, we would still urge en -ctment
of this lepgislation.

Mr. Kauvper's letter rade it clear that this was the mature and
considered position of the entire Adainistration:

The Office of Manazement and Budget has advised this

Department that it has no objection to the submis .ion

of this report froz the standpoint of the Adminis ration's

program,

4
Within the last menth, while testifying on anothers matter, HMr.
Kauper went out of his way to praise H.R, 8532 and the Judi:iary Comaittee's
contribution to antitrust enlorcement in reporting it to th: House.

ant spcoch by Depury

¢
These views were echoed recently in a fic
8, lias, exas, ou February
2

sign
Assistent Attorney Gencral Joe Sims, who stated in D
27, 1976 that "as we put more resouces into the field, we continue to find
that price-fixiug is a cemmen business practice, Pointing to tha need for
pending legislation to provice greater antitrust enforcement capability, Mr.
Sims went on:

L

while the business community is taking

Strangely enough 5.

o3 »
a strong public stand for free enterprise as a concept,
it s also mounting an enorrous lobbying effort in an

L

o cut back or to prevent the passage

And so ogain, the call for a return to free enterprise T

V s . e, FOF
takes on a somevhat hollow rving. f%% N
. w b ‘:“
PGS <
T :
- : -
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The Administration's support for the previsions of H.R, 8332
has likewlse been repeatedly expressed in the Senate. Mr. Yauper testified
in favor of Title IV of S. 1284, the counterpart of WU.R. 8532, in May of
1975, and ao recently as FLD'ngV 19, 1976, Dopurv Attorney Geaeral Hareld
Tyler expressly veaffirmed the Administration's support for Titie IV in
letter to the Minority Leader of the Scnate, the Honorable Hugh Scott, w
is a coqpunoor of S. 1284 '

[N

jyd]

K

.

S U e e —

Even more is at étako than the credibility of considered statermaor
by high ranking and fully authorized officials of your Administration. Your
withdrawal of this long-standing support for H.R. 8532 is utterly at odds with
your cwn repeated statements favoring vigorous and eflective enforcement
the gnt&,ltrust laws

. I could not put the case for the necessity of effectlve antitrust
enforcement to the continuation of a free competitive econony better than

you have on numerous occasions. On October 8, 1974, you told a Joint Scussicn
of Congress:

To increase productivity and contain prices, we must end
restrictive and cestly practices, whether instituted by
Government, industry, labor, or others. And 1T an deter-
mined to veturn to the vigorous enforcement of the antitrust
laws.,

~ On April 18, 1975, vou told the VWhite House Conference on Domesti
_and Economic Affairs that "Vig Olﬂbs antitrust enforcemant must bLe part of ihe
~effort to pronote competition.”

=
o

In your most recent State of the Union message, on Janvavy 19, 197
you told the Congress that "This Administration . . . will strictly enforcc
the federal antitrust lavs.” : .

You put the matter pesribaps rest ecloquently in your reaoarks to the’
American Harvrdware Manufacturers Association on August 25, 1975:
LY

It is sad but true -- too often the Governumen: walks with
the industry along the voad to manopoly.
* The end result of such specinl treatment provides special
e benefits for a fow, but powerful, greoups in tf“ econony
_—— . at the expense of the taxpayer anrd the consum
Let ne emmhaolze this is not -- and never w111 be -~ an
Administration of specinl interests. This is an Adminis-
tration of public interest, and alwasys will be just that. -
“Therefore, we will not permit the continuation of monopoly
. privilege, which is not in tue public intervest. Tt is ny
o ~ job and your job to copen the Arerican marketplace to all
o corers.

. . . et
Despite these rivging declarations of commitment to antitrust
policy and enforccment, vonr actions in recent woeks have strvuck repoeated
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The President o by . .¢h 1?, 1976

.

blows at the hopes of the Arerican people that these goals would be
realized. On February 19, 1976, despite previous affirmations of Adminis-
tration support, you withdrew, through D»nuLy Atteroey Geueral Trier, your
bIEVGIUg from important lRJLWLLLV provisicns of Title V of G. 1234,

) on Iarch "y 19?6 «n obvious ly d:ftvesqﬂo Agni&tﬂnt Attorx ney
General Fauper had to tell cur Committee that the Administration opposed
S. 1136, already pasced by the Senate, which would have committed signiticaur
additional funds to the federal antitrust enforcement effort. ’

And yesterday ycu withdrew from zlmost two years of public support
for the concept of H.R. 8532.

. I hope that you will reconsider your pronouncement of yesterday
and reaffirm your earlier support for a bill designed to put sorely needev
teeth in our antitrust enforcement schene.

Othervise, everyone will have lost significantly. The considered
pronouncements of your Administration on pending legislation will lose all
credibility if the rug is to be pulled out repeatedly by last-mivute
presidential action. More important, the consumers and businessuen of this
country who stand to benefit from free and cpen competition and *He attendont
reduction of inflation will have lost the assistance of a truly significanc
piece of legislation.

The antitrust laws are the basic charter of our free enterprise
system, and I urge you to join in the effert to secure their vigoerous
enforcement in the public interest.

Very truly yours,

€< . .“ % b, :r:%*:g '%"J
CPETER W. RODINO, JR.
-Ehairman

PiR:edg
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Office ¢/ Liw Wiite House Prews Sceretary ) -
AT WMITE LOUSE ' .

TEXT OF A LETTER 5Y THE PRESTLERT
TO LEPRESENTATIVE JOILi J. RUODES

O

March 17, 1976

Dear John: B 2% . - o

As 1 outlined to you on Tuesday, March 16, I suppurt vizorous antitrust eanforceneat,
. . but T have serious reservations coacerning the pareas patrias concept sat forth in
the preseat version of H.R. 8532, ;

I question whether federal legislatioa is desirable which zuthorizes a state - i
attorney gencral to sue on behalf of the state's citizens to recover treble darwages

that result from violations of the federal antitrust laws. Tha states have thz

ability to amend their own antitrust lzws to authorize parens patriaz suits
their own courts. If a state legislature, acting for its own citizens, is rot
convinced the pareas patrize coacept is sound policy, the Administracica questions
whether the Congress should bypass the state legislatures and provide state atterneys
genaral with access to the federal courts to enforce it. :

-

In addition to oy reservations about tha prinziple of parens patrize, 1 am concernad
about some specific provisicas of the legzislation developed by the House Judiciary
Cormittee. i

The preseat bill is too broad in its reach and should be narrowed to price fixing
violations. This would concentrate tuie enforcement on the most important anti- -
trust violations. €

In addition, the Administration is opposed to wandatory treble damaze awards in parens

patriae suits, preferring instead 2 provision which would lipit awatds only to the

damages that actually result {ron the vielation. The vigw that federal penalries

ware inadequate, which has been usz2d to justify mandatory treble cdamages in the past,

is no longer justifiable given the substantial increases in these penalcies in

recent yecars. :

The Administration opposes extension of the statistical aggregation of damages,

beyond parens patrize legislatien, to private class zction suits bacause this is

outside of the apprepriate reach of this legislatioan.

. TFinally, the Administration prefers discretionary rather than mandatory award of
attorney's fees, leaving sugh awards to the discretion of the courts.

During the last two years, the Adninistration has sought to improve fedexal
enforcemant efforts in the antitrust area and the resources devoted to antittust
enforcenant have inzreassd substantially. 1n Dacexbher 1974, T sigaed the Anticrust
Penaltics and I'rocedures Act which increased manimunm peonaltics from $50,600 to $1 million
for corporations and $100,000 f[or individuals. As I indicatoed above, I support
*vigorous antitrust enforcement, but I do not believe H.R. 8532 is a rospousible vay
to enforce federal antitrust laws. . i .
g ® . . . ’ 9
Sincerely, . .

. . .
- -

Is/ Gerald R. Ford ;

The Houorable Joha J. Rhodes .

Minovity Leader .

Housa of Represientatives

Washington, D.C. 20515 b R



. TAB B
THE WHITE HOUSE

WALGHIITOGOTOR

iarch 31, 1976 .

Dear Chairman Rodino:

During the lzst yr,ar and a half, my Administration has supported
effective, vigorous, and recsponsible antitrust enforcement, Io
Decermnbeor 1974, T signed lericiatlion increasing pennliics for
antitrust violations. In addition, I have subritted scveral legic-

e
~
=

o

310

»

et

-

lative proposals for rerulatory roforra which would expa
comnpetition in regulated indusiries, Assu*«‘mg 2 frec and come-

-

petitive economy is a keystone of my Administration’s econamic
program,

In October 1974, 1 annouvnced my surport of amendirents to the
Antitrust Civil Process Act wihich would provicde importent teols
to the Justice Department in enforcing cur antifrust laws, My
Administration reintroduced this legislation at the e T i
this Congress and I sirongly vige its favorable consideration.

I have asked the Department of Justice to work close
your Committee in considering this antitrust legis

;-4
2
L
Jo god
O
y 13
)
b}

would hope that the result of this cooperation wil be eifcctive
and responsible antitrust legislation.’
Sincercly,
,«7 )
- 7
7 /ﬁ G
: e |« ©
/gﬁ&ﬁ%}f
. The Hornorable Peter W. Rodino, Jr.
Chairmaen .
The Committee on the Judiciary T
. . a, T8 N
Housec of Representatives . ; 5 7
Washington, D, C. 20515 . S a
ey o/
- - \/



TAB C

—

 FParepns Patriac

ihe House-parzed pavesns boabsiae L1l (B.2. 8532 and Pidie TN
of 5. 1“3}, the Sonsto corabtorpart on which the Juduciexy
Comai ttee c:;quu1Lcl aution onhpail 6, ¢l ler In a supter ol
respoots.

Title IV haa been a significantly broa@ry bill whlch wids
narrowed in the Senste mark-up in two wiys:

1. A provision which would autherize a State to
recover Ganagas to Lhe renﬂraJ co"";“ of that
State or its political suLalx 8io was deletez.

2. The bill was rodified to apply in general to future

; ather than retrospectively.

The House-paszsed bill, which was narrowod substantially,
compares with Title IV as follows: '

bill was, in r.uculcal effec*,
il price-fixine violeiionz only
istical agores

The Scnate varsion app

)

* Bl &
ne Sherman act.
Tk i e et G »”rr*aatlcn in. P*]“”“” Closs ekiosg,

The House ciininated pLov13;>. permlic
aggregacion in o"'u”“* class action suit. The
Senate retained this provisica.

provided for a court detern

3. 'Dv":&:a. The Ilouse ined
recuction of dama,cs from treble to single damzges
if & defendant could prove he waz acting in cgocad

faith or witheut reason to belisve he vzolatca the
antityust lows, . $he Senate bill provides for
mancatory award of trcble damace.

4. Attornovs Pecs. Both the louse and Scnate provide
- that a C‘UJL mav award reasonable attornev's fees

to a "”cva11irﬁ deicndant upon findinu the state
tod in bad fpish.

attornoey goencral a

OP\

5. Centinvoncy Pens. The House previded for a flat
an ninaask conr:nccnﬂy fee arraneesnent.  The

Bonate bLill resuircs the avproval of the couvrt for
&y atlioracy fop arrangoment atcording to stonsisrd
crit.oris {(o.r., aurher or hours <F timo sultipliicd
by roasponahle Lourly rabe, adivntcd up or dovn for
yisa, ammmilavise, oy atliey factors)., —,
(¢ FO R ‘

-~ -

N
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Although a fundamcntal issue as to the principle of parens
patriae legislation remains, Lthe House bill is much closer
to the meodifications favored by the concerncd Dopartmonts.
These are: limitation of scope to price-fixing; climination
of statictical aggregation in private actions ond reducticn

to single damages in certain caseg (possibly wvenmra—flat— ————

linmitation to single damages); prohibition of contingcncy
fees.

The Justice Department is also exploring options thaot would
require prior Federal action or approval, before an action
/could be taken by a state attorney general under the parens

patriae provision.

g~ P
r F'?‘ i . g 0.‘%
A A
(= _
Lot iy
\ \" 3
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TAL D

s e e

FRUGE RN 0 SR

VASHINGTON

March 29, 1976

T HERORLTDUE FOR: THE PRuSLDEIN

e z«"ﬂi
FRO#: L. WILLILM SEIDMRY =i =t
SUBJECT: Administration Antitrust Leslislation
Issne

2

Shculd the Administration reasffirm its support for it
emencments to the Antitrust ClVll P“oce"s Azt (the
bill)? ° If so, should a Presidential letier stating
position ke forwarded to the uuQLCLary Commiltees?

b
b

O

r -
-

»d

(o5

4}

Bachkegrouvnd

<5

Congress is moving toward enactwent this spring of cixnibus
antitrust TeaLSAatLon. The Senate Jdudiciary Comaities is.
in the process ¢f marking up S. lESu, “the lart-Scotit
Onnibus antitrust aAct,” ahd a final vote is cxpactad oa
April 6. A brief sumary, pgrod bv the Justice D2part-
ment, of 8. 1284 and the pOQLth“" teken to Gate by tha
adninistration on its various provquc“s is set forin at
Tab A.

In the Iouse, the various titles incorporcted in S. 1234
are being considered separately. I.R. 8532. the porins
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patriae bill, regently passed the Nouse vith amencmonts

e

that reflected some of tho concerns raised in the Nzrech 17
letter to Conarcsemzn Rhecdes. A pre-mergey notification
bill similar to Title V of S. 1284 will be intrcducad
shoxtly by hairman Rodino.  Finally, the Houszs Juaiciury
Subconniittee i° cheduled to mark up on March 31 the
Adwministration' PIOVOSQL for amendments to the antitrust
Civil Procese nct {(H.R. 39), which would allow the
Department of Justice to take testimeny in pre-complaint
antitrust investigations. :

This legislation has come under heavy attack from the

business community. The modifications of the Rdministraticn®:
position on the injunctive reliel pxo"J lons for mergers
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intcrpreted as resulting Irom business pressaro.  Con-
seautntly, Senstor Scolt has roguozied thalt - @
Senator Hart moet with you to explore Uhe dooclopraoust of

i
an acceptable position on the Sonate bill.

"Administration position on the House and Senste logiuiatico.
be conmunicated ¢uickly.

—---Fhe—timing-of Yegistative action raguirzs chat the

The Civil Proncos Act Amendments {(H.R. 39)

These amendnents, together with lbglglgtlon te incvense
-antitrust penalties, wexe endorsed in youx Economic
Address of October 8, l:74 - The increase in penzliios . vas:

enacted and signed into law in December lJ?L, but the
Civil Process Act amendma-ts dizd in thoe S3rd Congres
Attorney Gencral Lev esu)mit ted this lﬁqau.ci ;

94th Ccngress and he ve been held in bLoth Houscs.
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The present Civil Process Act weas enacted in 1962 to
assist the D;partnant of Justice in investigating

antitrust viclations The Act helps the Dapartmen
in advance of ‘lllng a sult, whother a violation
It was enacted because pre-complaint discovery wes pr

teranis
to having the govermront file complaints bzaed upon sketchy”
or inaccurate information. It was designazd to mzke possible
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more informed decisions by Justice prior to creating the

burden, expensc, and adverse puoli >ity of a full governmenc
lawsuit. ' : '
The 1262 Act, however, was a linited effort. The Antitrusk

Division may only serve the Civil Investigative Demand
(CID)--a pre-complaint subpoena--on uuuo;vtcﬂ viclaters,
the so-called "targets". The CID may only be served on
businesses for the purpose of obtaining deccuments relevani
to the investigation.

not only to "targets" of the investigation, but also to
third parties-~customers, suppliers, compbtitors~~ubo may
have information relevant. to the investigation even though
they themselves are not suspected violator“. CID's could

+ thus be served not only on a business entity, but also on
individuals (e.g., a witness to a meceting). Also, a CID
recipient could be compelled noit only to produce documants,
but also to gavc oral testimony and answer hrltt;n qvc,tlcn“.
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The proposed legislaticn would permit CID's to be issued



The Justice Department views enactment of this Jogwajatiuu

ans a vital stap designed to closce a gap in thoeir anii-

trust cnforctanent authority. %hey belicve it e necnssag::

to assure thot the major incrcase in funds appropricied o

antitrust enforce mnnL efforte Qg_iyﬁ_thcul&ﬂt*t%d todigets
------ — will beutilized in the nost cfficient and effective WannL .

The bill will accord the Deparctment of Justice eqsentiallv
the same investigatory powsr now bossckuwu by the PYC and
nuingcrous othar Federal agencies (ec.g., | rousury, Agricult
Laboy, Veterans Administration, and most reqgulatory agenc

In addition, at least 18 states (including Virginia, ¢exa".
Arizonz, . New Xampshire, Florida, and Few Yorl) have enacis?
sinilar legisiation, most within the last ten years.
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espite the inclusion in the bill of a varisaty of safeguard:
to protect agzinst even the appearance of gove: xmeﬂtdl ovex-
roncrinu, and nunerous c¢hanges in the legislation accepted
by the Justice Department and Judiciary Cormititece staffs,
opposition to the legiziztion from the business comuunity
continuss. Attached at Tab B is a dlscuuoion of the majox
objections that have been raised.

Option l:. Reaffixm 2 d'i‘i,ir‘t loag sumnort for the Civil
Process Lot caendments and relaved lecisiation
with a letler to the House and Senate Jjudiciary

Comnittees.

In light of the Administration's recent wodifications in i
position on premerger notification and parcns nat;ﬁ s the
Justice Departient believes it is essential 1o reaiiirm in
writing our support for the amendments to the Antitrust Civi.

-‘J\.
Process Act. A proposed Presidential letter to the Chalﬁmbn
of the Iouse and Senate Judiclary Committees rgalf*rmznc vour
support for the amendments is attached at Tab C. %Whis lettes

also indicates that you have asked the Justicce Devaritient Lo
work with the Committeas to achieve passage of this legisla-~
tion. ;

Option 2: Reaffirm Administration s unnort for the Civil Pro-
ceoss Act amenduents by instructing Jdusiice

O dn-
T dicate sucn support duiing ths liovuse mark--uo sass:
#7 E0RYN v : il
“\rhis appreach would reaffirxmm the Aumanl,tratlon s support
g 4 thOUu highlighting your personal involvement. llowevaor,

stice indicates that several nombers of the House Judiciary
CommlLL >a have said that in light of the change of Adminisir
tion position on parens patriae and nuch madia speoeulation o
this iusuve, they cannot accoept an cupression by the Dovarie
ment of Justice as a reliable C"plL-&lGn of your positian on
this issue.
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Option 3: Instruct Jg*'trww 0 1Jc.:c"L(.;rhﬁkng.dxylﬁiﬁ:1~
tJ(Hl Lo whe C 1% ] Procens Aot anendiwoni s
Houso mer¥-ub LoL5iol,

Such ¢ reversal of support almost certainly wourld rao:

increased attacks on the ecredibility of +he
sEprogIan.
the Zaministration'

“““ antitrus
grl ty of

Deci.sion

————— A 8105

Option 1l

Option 3

Process

Reaffirm ﬁdmlnn,trntlon SUDLG
Civil Process hct amendmnsnts
legislation with a letter +
Senate Judiciary Comaittees.
Supported by: Treasuxry, Comn
Counsel's

Admin Lo
—Tt—vouiﬁ'aiscmtvna“to~vnﬂﬁtnTnv~‘fv‘intﬁx‘"“
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NSerce,

Reaffirm Adminisiration support for thﬂ'

Civil Process Act
Justice to indicate
the Hcuse mark-up sessicon.
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Supported by:

Instruct Justice to indicate
opposition to the Civil Proc
ments during the House marxk-

amendments by instruvcting
such suUp:

port ¢Guring
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(CHART REVISED AND NOW AT TAB A.)





