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A~llON PLAN SIEPS 

Number Action 

G 1 Establish an effective institutional focus for internal management 
G 2 Establish and operate an analytical program in the organizational, 

0 manpower allocation/utilization, and work methods areas 
G 3 Design and conduct a program evaluation operation 
G 4 Develop a communication/team work management style 
G 5 Institute a management development program 

HR 1 

HR 2 

HR 3 

HR 4 

HR 5 
HR 6 

HR 7 

HR 8 

HR 9 

HRlO 

HRll 
HR12 

PF l 
PF 2 
PF 3 
PF 4 
PF 5 

.... 

Forecast the Bureau's manpower needs 

Institute a. positive recruitment system 

Develop and operate an Indian intake-and-development program 
0 • 

Take steps to grow Indian candidates for technical/specialist 
positions 

Issue guidelines on the application of Indian preference 
Obtain legislative modifications in Indian preference 

Further facilitate outplacement of non-Indians 

Develop qualification standards/guidelines for major types of 
positions 

Improve procedures for determining qualifications for specific 
vacancies 

Reissue updated and more specific guidelines for tribal consultation 
on personnel selections 

Develop and operate an effective position mgmt/classification program 
Conduct management orientation and supervisory training in pers. mgmt. 

Redefine and clarify the role of a personnel office 
Establish a program planning system 
Provide Bureauwide coordination within the function 
Improve operational methods 
Conduct an evaluation program 
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Time frame 

First half FY 77· 
First half FY 77 

During FY 77 
During FY 77 
First half FY 77 

Appendix C 
' Responsib.rP· 

official· 

Commissioner ·w/1 
Commissioner 

Commissioner 
Commissioner 
Commissioner & 
Director of Ad1 

Qtr 2 - FY 7] Di~ector of Adm 
& Chief P.O. 

First half FY 77 Director of Adm 
& Chief P.O. 

During FY 77, for Commissioner & 
for Qtr 1, FY78, class Director of Ad1 

During FY 77 Commissioner & 
0 • Director of Ad1 

Qtr 1 - FY 77 Chief P.O. 
During FY 77 Commissioner & 

Director of Ad1 
First~alf FY 77 Commissioner & 

Director of Adr 
Qtr 3 - FY 77 Chief P.O. 

During FY 77 

During FY 77 

During FY 77 
Qtr 3 - FY 77 

First half FY 77 
Qtr 1 - FY 77 
Qtr l - FY 77 
During FY 77 
Qtr 1 - FY 77 

Chief P.O. 

Commissioner 

Chief P.O. 
Chief P.O. 

Chief P.O. 
Chief P.O. 
Chief P.O. 
Chief P.O. 
Chief P.O. 
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S\'llabn;; -----, . . -----

"'lORTON '-;J'C'l)''"' \I''.().'' ·r··r•-, 1'\'1"''1) 1 ()1-, J' ·. , ·· .#. \j'..,J •.. \) !' . .l s .t.J - .. .a'..i.,J .-· .... , E'f AI,. 

V. (,[ -\ SC~\lD ;:T AL. 

Al'l'J-:-\T, FllO:.r 'I'Jfl: l'.);ITI·:D ~.:·r.\TJ::;; l!l~:r::ICT C'Ol'TIT ro:~ '!'HI-~ 

J)lf,Tl!IC'l' Oi" ::\l:W ~Jl:XICO 

Appdie(>S, non-Inr!i:lll r·mplo~·pr:; of tho nur.·:!lt or In.li:tn .-\ftair::: 
(BJ..\), ltnn:ght tl:is 'h~~ :H·:i,:a claimin~ th:1t tl:l' c:np!l~::J:t(·:tt 

Jlldl'l"\'ll(·i• f"r q1::1li:i:-ll l!,d·:ans i!l tL:· Bl.\ jlrul i,1,·d l•y tfH• Ir:d;.\a 
Tic·urganiz:tii:;n .-\<'1 o: }\J:j I ('Qntri!Vl'fti!!d th· ;:nt.i-qisc.rimin:lfil~ll 
provisio11-:: vf "tht· Eq~l Ernploymanl OppotTUI\ities Act of 197.1, 
antl ti~priv'~ tnf'm t•i ptPjH·ny r~hts wi;!,out due prc~t':OS of L111; 
b ,-iv:ation ci( t h,, Fifth A mend\11ent. _A thn.>~>-jud8tt District 
Cm1rt hdd t h:t 1 t h-:- I ndiat\ prl>f~~Me. was !~Eiie:.tly reflE'.3led bj' 
§ l I uf -the 197t .-\("\ p~nbint r-acial di.sc..rimi~ti41 iu ~oSt 
federal empiO)'met~t. and '!llt::l:•~ dtft'·e)14t\t-r...l-.l cf-t;c;.-ls {~m 
imp!ementi~s any 1wiiau ert1pl111Jment p~rt.•llC~ po!iey i!t lht~ 
HJ :\. Held: 

1. C.ongrt'SS did no; :!:!t'!HI ((I repeal th\' Jndian i>l'e(erl'lll'l'. ;·,JH! 
the Distrid Court e;-red in ht·!din;~ that it w::.~ ;-.·;•:·:d..-d J,y lli~ 

1~i2. Ac-1. Pp. a- i li. 
(a) Since in ext end:!:; ~er1~ral dnti-dis~·rim~.atio!l maehir:Jery to 

fC't!t·r:d <·mp!()y~t·nt in !97:2., Congress i:1 \'10 \\";1:: modiGed ,a;rd i}n:-; 
r~rnned tl1e preft>M!'I'Iee.s aeeorcled Indialf' lJy s~ 701 (h) :m:i 
70:3 (i) of Ti+lt.' \"11 of !ht• Ci\·i! Hi~ht::: f.et of 1% I fur enpf0y\ 
Jncnt L~· lll.li:1n -/ribl'S or by pri1·atea indn=tri~ I•J\'ai1:d on or near 
Jiidi:m H'SE>lT:liir;:J.~. it \·;o:l;d ~~~· :l::onlilOl:..: to C"L•IIc.fME> tbt. 
Con~~-r:<:< i!:'ttndrd to efimi:JaH· thea ·lon;:.sttr~di1:~~ lr:tti:m pi~­
<•fteeJ in· BJA (·lnpl(lj'Jl1l'Jit, :lS Urii\g . raeja!ly. d ~trillli11:l\l'ry. 
l'p. J:!--Ja. 

(b) ln .view or the faet -rh11t .shortly :1ftt·r it p:l.i'~Nl the H1i·~ 

"'Togrt ltc·1· wid1 :'; o. i:3-3!i f, Allie rind \', Jl!:11cori cl n/.1 ab-~ on :\)I• 

}ll'al to I hl· !:=:dttc coml. 
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SylbiJU:> ... _ 

Clll 1lll\'llll'lll ('i';tc-rion dr-.-i;·m·d tc• flnth('L<'
1
•tc -r·;m.-,·,~ ;;f l1:d;;:!l 

• ' - rt""'IZ!:BIM , ... " ... " -~- .. .,r.r. -~ 
frf;.;~oH·rn~~;;l;,)lilt to nuh' tLr ]"'.[:\ llJ·Hv H·.~~on~iw to th~ 

'{>_-;"k~·~.;.,.~~~. ;.wsw:•MII!t.46•r'*4¥4 GU-«~ 

lJ('C(l::: or it:' l'ili!Slilli('J1( ::ri•ilp•. Pp. l$-]9. 
rrr~~"'7.~il7('.~1l'l'<i(tn\'ltl ui lt:c!i::n:; (':\1\ br. ti;:d 

mlion:dlr to 1 Ll· fulii!lm('!l( of_ Con:~n·.':·! un:. i::c· c:!-'!i:::1 lion Iowa rd 
lnllian:::; :;ucl: h·~i.~lal in' jud~:lll.:'!ll~ will not L: di~t urhed. Pp. H.l-
20. 

350 F. Supp . .:;.-;:;, rc,·rr.>rd :inti rcm:1ndcd. 

DL.'>CIO\ U!\, J., ddinrecl lht· O!Jlll!Oil for a ua:tnimoll.> Cour:t. 
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~(r'fJCJ-~: T!·h (Jj'(U!o\!1 , ....... ,~,···· ... t tr. r11lln::1 lt'\'!• li•ll l.r-(llrl'" I'Hlt!k:tllttll 
Jn llu•)'r•·!il'~;::l,\' J•:i:tlnl tl•' ~ l;~t···! :-•:!•·"l~··j•··;·l··. J:,·.·tl••:-.:ntt" It'• 
fJlU":-t.·.t ln l:·•t!:·,· 1::•• t:.·l~·:-1• ~ "' 1•··\·:·l,,u: .• ~~.:t•:c•~·· 1'••'111 tl( \l~c 
l'rallt··l :-;.L,,r··· .. \\',1:--l.i!, :toft, )t.\,'. ·_;,~.",{:t, uf lUI.\'!.\"\"' ·~.ljdlk.rl f•:· t•~lwr 
(,,,.,.,;}) • tf••r:--. J:, ,.,l:.-:· 11 .. 11 tont.·\."l\"n" ua~~- l11' hl:lfl•.' l·~:lvrc Uu: l•l'~· 
Juutn.tt,\ J•:.inl ;.:tt\'~ ,,. rr\•,.;.,, 

Nos. 73-<~W ,\:\D 73--3G-1 • 

Ro~crs C. D. :..rorton 1 f3c.cn·.­
tary of the Interior, ct al., 

App€'lhnls, 
· '/3--3G2 v. 

C. R. robncari cL al. 

Amcrind, Appclbnt, 
73-3Gi v. 

C. It M:1JH:~ri · ct nL 

On Appeals from the 
Unitt·d St:1.tcs District. 
Court for the Di::trict of 
New i\Icxico. 

[June 17, ~D7·1] 

1\fn. Jt.:s-nc;: DLACK~rt:x clcli\'erc(l _the 01,;11ion of tho 
Court. 

'l'he T ,dian "RezwganiltltlDn Aet of 1934 ::c-.:i.•:d.;': :! n 
cmployJnc·:ll prclt-rence for qt~_:llifl:;c! llidi:ins in the Bu~ 
reau of lndi:dl :\ffnir:3 lDL\]. .~\pp~llees, non--Jndi2.n 
BIA crnpluyrl':::, challcn!_;cd tltis prcfcn'n::·e :1-s contrr:ry 
to the nnti-cliscritilin:>.tion pro·,·i.:;ions of the F.qu.sl Em~ 
ploymcnt OpjJ(lrt unity ;\ct of lOi':?, and :1s violative of 
the Due Proc:cs.:; Clamc of th~ J.''iftl1 :\mcndmcnL A 
{.hrcc-jud~c fC'dcrnl di~triet court concluded th[lt the· In­
dian prcfcrci1c~ under t)1C ·1 (l;H Act. \'>:u~ impliedly rc­
penlcd by the HJ73 .-\et. Muncari \'. J[orlon, 330 F. 
Supj). 5S5 (::\. :\I. 19i.3). We note-d prcbabb iuri.sdic~ 
tion in order to examine the ~-tatut"or\' nlld con~ti.tuti~nnl 
validity of t!lis long~t:tndiilij Indian preference. 411 
U.S. 11-12 (Hffol). 
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2 MOH.TO:\ v. :\f:\1\C.\HI 

I ---Section 12 of lht' Tndi:1n Hcorg:miz~1t i:;;-Act, nlso • 
known n:> the Wheeler-HO\rard ,\L'l, :!8 Stal. 9SG (193·1), 
25 U.S. C. ~ ·1'i~, pn)\'idcs: 

"The Srcrctnry of the Tn!C'rior is dirrctc:d to cs~ 
t.nblish ~ta~tchrd.:; of hC'::.Hh, ~:r;r, eh~lrr\clcr, e.xperi· 

-<mcc, kno\rlcdP.:r. nne!. ability for lndi:1ns ,,·ho may 
be nppo:nt('cl. withoul rq~;m} lo eh·il-~rr\'icC ]:1.\\'S1 

to t.hc Y~•riou~; po::itions m:1int!line:d, nov: or hcrc­
nflcr, by thr l ndian Onicc.1 in the adu:i:1istr:-~tioa of 
functions or ~crviccs a(fC'cting nny hdian tribe. 
Such qualified Indi:ws ~,h:lll hc·rcaftrr ha\·~ the prcf­
"trence to :;ppointm::nt to vncnneics in :my such 
positions."·~ 

In Jun~ 1972. pursu..'lnt to this JWOYision. the Commis-· 
~ioncr of lnc!i::n :\ff:-~ir:>, with the approval oi the Scerc­
tary of thP lnterior, issned a diree1jve "(Personnel Mao­
nr;cmcnL Letter No. 72-12) sl:-~tin~ that .the BIA's 
policy wou1d be to f,~ranl :1 prdcrenee to qu:: Ulcd It:di:1ns 
noL only, as k·fort'. in the inili:1l hirinr; stage, but nl::o 

., in the silu:,tion whNc an llld!:lll and a no11-lndian, both 

\ 

nlrrady employed by lhe BlA, \rcrc compctinf; for n pro­
. motion within the Bureau.~ 'l'hc record inclic[!_les that 
this policy was implemented immediately. 

t'! lac Jmlian lkdth :::rn·icl; \'."::::: ir;m>fNrl':l in J'.):J.l from the D~­
p:ulmcnt of thl' Intrri·.Jr to the Dcp:tl tnwut. o; Jlc::lth, Fduc:\tion, 
nncl \\\·!fare. .-\tt of .\u:;uol 5, )~l~.t. § 1, GS :=:t:.l. G;·1, ·12 U. S. C. 
§ ~!001. J~rC'SU!ll;tbly, <!E'Spite this transfer. the' r,·icJTJ:(·<• in§ J2 lo the 

· "Indian Oflitc" h:ls rc•ntiuuin:; :~pplic-atirlll 1(1 tl:e lmlian llC':tlth 
S('n'i<"C. SrC' 5 en: PJ:U!IG (b}t0) (101-1). 

1 There nrc ~atlie-r :md lllorc n:nTG\':1~· drawn Indian preft'rcJH'C 
slalulr;;. 25 U. S. C. ~~ H, ·15, ·Hi, -17, a11d .~71. For all pr:~ctic-al 
purp\l;:r::, lhc~c \H'H' n·;)larcd hy the broader Ji:·efc.rencc of § 12. 
Al!hon::h 1:ot din·;·tly <"h:lilell;:cd .in th:-: litigation, th<·::c stalutt·s, 
undrr the Di,;tricl Comt'~ <kcisivn, dearly wo\lld be ill\·alitlatcd .. 

. [footnote 3 is or& p. J] 
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Shortly therPa{t;~r, DJ1J)e11e~. whn nrr. non-Til(li:ln em­
ployeE'S of ll!c BlA at Alht:querque,~ iil~titutcd this eb!:s 
net ion, on beh:llf of l hemsEJlves- a tlcLo_!h~:__,_wn-l ndi:m 
employees ~imibrly ~ilu:~tccl. in the~ 'Cnitrd Stale:; Dis­
trid Courl for the Distri<:t of Ne\r Mexico. cbimin~ th~t 
the trso-c·nlkcl '!ndi:ln 'Preferenc6 SUtttltes'" \rere re­
pealed by the 107:2 Equ:~l Employm~'nl. Opportunity Act 
and depri\'ed them of ri~:hts to prop,·:rty '':!thout due 
process of l:lv:, in \'iol~tion of the }'ifth .-\mcncimc·nt.~ 

Nnroed :\!5 ddcnd:mts \HTC the 1-.JcC"rct:~t·y of the Interior," 

a Tht~ clin·cli\·c S'lalc·cl: 
''The ~C'o···l:ttT of th(' Imrri:)r a:Jllt•tmced tod4y [Jun-:o ?.a, Hti2] 

he h:~S apprMEd tht· Bureau.'s pt>li~:y to ('\te:d l11Ji,1n Im·iNinrc to 
traitlll'IS &nd !o [,l)jng V<!t'dnr·ies by 01·i;:in:1i appo:ntliiC'!i(, rrinst:!!~­
mc·nl, and p:·o!"hr:l! io:J. Ti:r Jl('\\' pulir.r \\';JS aisevS!I:!d \\·:: h t !tl' 11~­

tion:~l prrsidPnt of thr Nationdl FedE'ral ion (•f Federal };:mployf>(>$ 
\llldrr 11:1!ional ('onsultaiion ri:::ht:• NFFE h:.:.~ \rith tJ,c l1c·p:,r;rn~nf. 
Sc·rr('(:ny Mill tun :lltd I jo!nt!y .sfi'@'5S tlut c.ndul :1Ut•!:t!-:-a lllUS~ 

be g\ven· to proteet~a the right~~ nol\ IC\diC!~ eA\p.loj"t>-5, Tke "~w 
)!C•ll(Y pron~:k> a~ follows: Whe:e \1\·o or n:nrr l':ilhlid.Jtc.> who meet 
the C':>lablished q•18lific::1tiou re9v.irement.s are a-.·a!!abic fo:· ftllin~ a 
\'nea nr.y, if o:\(' of t hrm i:: :1n I ::d !:1 !1, hC' .shall be t iYen prdr n.'nrc· in 
f;llin~ thr vaC"anty. This th''.': policy is e!fect i1·e immedi::t~ly al!ll i.:: 
incorpor;Jlr·d i:tlo all C"xistin;: programs Sll.eh :1:• the pro::~0ti(lil pro­
r.ram. He\· isea 111:1 n11a I 1 t!ease.s. ,.,. ill bto issul'd promptly for r(·\·iew · 
.nnrl cotnmf'n!. You sltrdd \:11-:r :m:n(·d i:1l(' ;:tC'ps to notify aH 
cmployf'f>S :\lid re~or'niu·d unions of thi3 Jlllli<·y." . 
~The appPllf'P.5 ~l:JtC' that non(• of thrm i.'> emf:!loyed on or JJC':11' :1n 

Indian TI:'SNV.!ll ion. Brief ior .-\ ppdlrc·.::: S. Th~ Di.:=l rict Court 
descrih('d the appf'IIE'E'S n.~ "lf'drhers ... or Jlrogrammers, or in co!ll­
putcr work." Mancari v. Morton, 350 F. Supp. C.S5, 5S7 (.:-x. !\I. 
1973). ---

5 The spetific: rpt~linn wheth~r § 12 (!L\h('.J~\31.Acl :~u~hari1.c.:: n ,; 
pre-ferenre in 12-:~~lll~~.~ion_[:s-;.;d"!asJ~;-·initi_3l h!nll~~~~as n~l( .<!!cidct_!..;' 

<11'~ the J~~;L<;<n!:lllt!!L~l~?.l 110\~~-I~·f.(•i~- u~: .. Jc\\'c rxprus no= 
_2PllllOil Clll thi.> i~:-:u•.•. ~c·e 1-'rcqlJ...WI "• Mor(ou -- U. S. :\pp. 
D. C.-,-"":- F. 2d- (nr;.:). ~re ab0 Jlcn:o!cro .-!p·vh·: Tri&c! 
,., Hicl(t'l, ·t:~:~ F. 2tl 90fi (C.\10 !CliO}, C'('rt. denied, ::01 U. S. 951 
(1071) (prdcH·ncc h~ld in:~pp!~l'al;lc lo rec!udi\J!I in for,·c) . 
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the Commissione1· of l ndi:tn Affaii·s. nnrl the BTA Di­
r~clors for the :\lbuqnc·rquc• :tnd Navajo· Area Ofrice:>. 
App~lee5 tl&timt>d that implementatio:1 and rnflirremEtnt 
of the new pr~ft>re-nee pok·y "plttcPJ end \rill e:ontinue to • 
pl:tec I ClPP~n~~~l ot a clisti1H.:t distdventage in com pet in~ 
for prom(ltiun and tr:tini11~~ pr(lgrams v:i!h Tndi:tn em­
p1oy(»es, :tll of \rhirh h~s nnd \\·ill c-o:1tinuc to ~:ubjccL the 
[appellef>s) to di-.::nin:innti(JH and deny them equal em­
ployment. opportul'\ity ." • 

A three-judge court \r:J.s convened pmsuant to 23 
U. S. C. ~ 2:282 becausE> the compLaint 5()ught to enjoin, 
·ns ttll('onstit._utionnl, tl!e ~nforcement of a ff'dE>ral'statute .. 

- Appeilant).m~rind,'a nonprofit organization reprt-sentin~ 
............_________ --

. Iudian emj)loyees of the BI A, maved to inlervPne in 
supp0rt d t!:c rrefe:·ence; this motion was granted by 
the District Cnlil·t a11d Amerincl the:·eaftPl' partic:ip::-.tccl 
at all ~tag~c.f the liti!~atiou. 

Aftct' n. ~hort {ri~d foeusir:g pri~narily on h<.''.Y the new· 
poliey, in f:lrt. h:1s been imp1~mented .. ·the Di~;tri~~-t. Court 
~:~,~·itH;,.,; ,;,-::, tht> lndtan prefe~nee'~as implicitly re­
pe:-~led by ~ ll of tlw £qu:tl E:nploy:ncil(. C\•p(lrtunily 
A , r J"?·) I> 1 1 <VJ "'"1 <'f' ,. ~· 111 ·," u 0. c J~Cv 0 ;1 ~. ll J •.•. ,J .... _J , <>1.l •. )t.:l. 1 • •• , • o:J. • 

(Supp. IT H17:3) ~ :2(l:J(k-1G (a), pmscribin~~ di.scrimina­
_tion in most fC'clcrd c1nploymc:nt. on the b;1~,::s of rncc.r. 

'Sect ic•ll ~10.n.-...J G (a) n-;Hk 
"1\ll JWr.oonrd :H·tion.-; :1ff~ctin;: ~mp!oyt-e-s Oi' appli<·:l!l!,: for rm" 

ploym~'nl (r:o;n·pt with r··~~:11\l to :di(·JI.< ~rr:;,!oyrd O\lt.•i,!r tit•.' li:nil:; 
o( the rtiilt\1 ~i:\1('.') in lni!itary deps:·l~:~~nts ::~: definl'd in section 
102 ._,( Titll' .">. in ~x»<·utivr agrtwir.s (othC'i' tlLtn the· Cl•twral :\c­
countin:~ Onic~) :1~ cHinrd in ~t'rtic•n 105 of Titlt> 5 {i:ieh:ciiii~ cm­
}l!oyc:(·~ :mel :q•j>lit:u:t::: fr.•r t·:nployHtc·nl wli'l ~,rt• p:tid from nouap­
propri:tted h:J:ci-:), in thr Uniicd ~:a:r.: l'ooLd :::l'n·i\'l' at:d iht' Po~l:\l 
1btc' Commissinnrr, in tho.··<' 11nitc: of the C:ovPllllll<'llt of thr Di::lrict 
o! Coluntl.ti:t lu vi:1~; p:JSil i(•ll~ in the ro:n pet it iw St"n·ic·p, :1 nd in tho2c 
units of tl:<' le;;is!.ttive :tlHI .it1dit'i::l br:!nth<"S t>f thE" Fc<lc·ral Go\·crn· 
lllcnt. h:l\'ill~ 11o.:=iti\>i!.~ i11 tho C'Oin_p('litive H:rvil'l~,·and in tile Library 
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J:.faving founr.l that Con;~rr~s repealed the preferen<·e, it 
was unnecessary fr•r lite Distncl Court to pt~.ss on its 
consti: ulion:dily. ThP. ctJurt p~rmane!1J.l~:ljoinecl ap­
pellants "frc•m i111ph•mentinr~ :l!l)J pgJicy ill lh_~ Bmc:Hl 
of Indian Aftairs ,,·!Jich \Hlltld hire, promote, or reassir~n 
nny person in pr~fE>rrmce·lo another solely for tllt rc\1sori 
that ~uC'h pE>rs6n is nn lndi:w." '~'hP. exPcutioil nnd en­
forcement of !he iucl~ment of the J)j~:lricl Court. w:Hl . ... ' . 
stayc·d by Mn. JusTICE MA::~m.-.LL on :\ugust. JG, 1Ui'3; 
i)encling lhedi~positiou of this nppc:d; 

II 
The fedNai poi:ey of :1crording some hirin;~ preference 

to Jnd!nns in !he lndi.-n servi('(> dates at leas~ as far b;,rk 
ns 183•V Since thai time, Con~ress rep~atedly h:~s en­
~efecl v:-.rious preferen~·es of the ;:eneral typP ht:-re nt 
issuc.t The purpn!-'e of these p:-f'ie-:·ences,· as v:niously 
cxpre~sed in the legislal i Vf:" h istorj ~as been ·to ;;ive In.: 
aians a f,reater participation In. their 0\\"11 self~ 

of Conr_:r('£.> ~ldl hr Jil;tdi• fr<·l' fr0::1 :;ny di,crimi::.1tir;:l ba~ccl on 
r;l<'<', r(l!<•r, n·!i~ion, :<l'~. or IL!ti(Jrul vri;:i:l." 

7 Acl of Junr 30, 1:7-:il, s (l, ~~ St;tt. 7:l7, :!.) U.S. C.§ -!.'.i: 
"In all <·:>:'(':>of the :!jlj!,•in!In<·J:l::: of i:!i<·q;n·tero' or otlH'r per~ons 

· ci11pi<•Yt'd for the he>Jwfit of th6 J;:,li.tr:-:, a pr .. i:·r('llre =-h:dl lw giYcn 
to }l('l"o·on-: of Jr:di:lnl!(·~c·t·nl, if ~ml1 r.tll 1_:,. f<•und, wl:o an' properly 

~ '. . 
qu~llifi"J fLJr tilt' C'.\!'rtlli<•:l of th:! du1 i<'~." 
. 'Act of ~b~· li, 1~5::2, §C., 2:~ St:il. E.~. :1;:d Art of Jt.;ly ·1, lSS-1, 
§ G, 23 f_;taL !Ji, :.?;:; U.S. C.§ .J(i (rl:tplt•yinc·:!: d clt"rical, J,:e<"kllli~.:nl, 
nnd ot};;·r help on rro:rn-atinl:-: an:! :.!J..,ul e;:enci,•.:); ,\C'l uf .'u:;:u't 15, 
lS~ll, § 10, ?.~ :::tal. :)]:), ?::i U. S. C. s !·l (;·mplt'Yillf:ll ,,f l:t•rdcr:;, 

{(':tm~l(·r.~. :11.d hborcr~, •·:rnd whl'I"C' J'i";t<: i:·:dJ~(' in :-.!! c;t!Jer cm­

ploymciiV' in thr lndi~III ;een·iC'c·); .-\d of :ft!l1C i, IS'l"i, §I, 80 Slal. 
S3, 2;} lJ. S. C. § :!i-1 (.-·mplo.nncnl a-· IJi:d l•Jn.-;, f:tmwr::, and in­
<lu.::tri:d tl·:•rhc·r..; in Jr .. !i.tu ;.(lwof..;); .-\ct t•! June: 2:-i, EJIO, § 2:~, ::;a 
Stnt. SGI, ?:i U.S. C.~-!/ (::<:ncralprtfc:ctic·c a:; to lndi:tn labor anJ 
i>rodul"l:; <.1f I~:~ii:tn indl:~try). . 

\ 

• 



_ ..... 

-· . ·-

,. 

' 
\ 

\ 

) 
/ 

~3--3G2 & 'i:l-3G 1--0PI:\ l 0~ 

G . MOHTO~ v. MANC.\HI 

government; 11 to further lhe: Go\'t~rnm~nl's lri1st ol1li;~:1-
tion tov.·ard the lllclian tribes; 10 :-~nd l~ reduce the nrg:t­
tive en·ect. of h:-t\"in~; non--1ncli:-~ns :-~dll1ii-tLter··matrers 

that. afiect Tndirt11 triballi!"e. 11 

The J>rderence clirecth· r.l is:::uc here was en~cted ns . , 
nn import:;nt p:-:rt of the swee-pii1~; lndin.n Heorr;.w!~ation 
Act. of 1934.. The o\·erriding purpose of that. p:1rtic-.ular 
Act was to estnbli~h machin~ry whereby Indian tribes 
:would be t.!Jle lo n~::ume a L~re'lter rlt:>~~r-ee of self-gcvern­
menl1 both pulitic:1l1y and economic::'.lly.12 Cont;ress ,-.·n.s 

9 s~nal(lr \\"hrdl'l", ro-:--pon.:or of the 103-1 :\c:, rxphi:1..:d "the need 
for:\ J•rcfcH·:H·r ~""follow~: 

"\'.'t~ al\~ ;:,·tlinr, up ia the rt~itcd Statr; a ci\·il ~nYicc ru!~ whirh 
))1\'"\\·iiL:. Ii:Ji:tib fruilt llt;~lt;!t:in;: thvir own prc·p<:n~·. It ~' :\n c·n­
l.i:dy dif:.l'i\'l!l ~t'l"\"itl.! irum :~:::;\i,n;~ r!::c- in tl1'' t."n:tc.~! St~.:c~ b~­

rau.;·~ thp.;·e Inr!i·~:l.<: own thi:: FC;J~l·lly. It lx·!l•J:~~-' to lhm. \\"h::t. 
Oti.-; p~lic-y 0f thi~ Gc.,rn~·mC"nt i-: ~·nd ,-.-b:>.t it ~ho•.:'rl b(' i~ In tr:1ch 
thr::c lt:c!i:m.-: h, ln::n~·~:l' tk·ir o•.-;n Lwi::~·.:.~ ~:m! <:c•.~trul t 1:::-ir (l".•;n 

funds :ll:cl to :H!n::ni.<l·r thc·ir c:wn pr(•l'C'rt~·. :11:.J t!:-:: ci,·il :=t·n·icc 
h:i5 wn:·l:t•,) yr·r\" n, •'lrly sorer as -t I>~ I "tli4n St>t~i~f' is cg~~f'rne:l .... " 
lha rin~s bnoWt> "(},~ S'(>~tcl te C()l!l.m; ttt¥ L·n 1. :dla u A ii:•; rs en .3. 2.7 55 
rtntl S. :\645" (l':Hl 2), ~~;d Cu;•::., 2d ~C.'S., :::,G (E:~ i). 

J(\ A lrltrr, ront:~inetl in tL· HousC' l~l'purl (o the 1~()4 Act, frcm 
l)r(';<idc·nt r. D. Ho•·~E>n•lt lo Con:~ro:'SSlll~:n Ho·s:~nl ~l:l!e;: 

"W£ C:lll nnd :;hot:!rl, withn•.lt furthc·r df'by. ext~nd f·) tl:c Ill'J:~,ll 

. tll~ fimd:\mtntal Ji:~Lt::: of puli:iL:d lib.:-n~· :ud J,x·:!l glf·r:ov~?:·nm~nt 
:md th.:- opj:{)rtunitif'::: oi ~dnc-:~titm :1nd .:rr.'t:r•t!lil· assist:~n:·t• th:1t tLc·y 
T<'(JUire in <•ili<'r to ::ll:~in a wl:oleso!llt· ,\t::cr:rr:n lii·e. This is hlll 
the <•bli~~:1tion 0f honor of a p0·.n-rfnl 11.1\iqn to-.•::m! a pro:•!r li\"in~ 
nmong 11:; :tll·.l dc·jwnd(·n: IIJ10!H.·•.:r prutc·cti.1n." JI. H. Hcp. ?\o. 1~0-~, 
'l3:\ (r,J~i!-, ~d ~~(":',. 1 S (1!).)1). 

n "If the lt1<!ian.~ arr <':'>.JlD"c-d to any d;m::c·r, tiH-r<' i::: not:~· r:n·:~lcr 
than the rrside:1c-r amnt<f! 1 h.::n oi \illJl! it:cip!l"·\ •::lti~e lllUL" li. H. 
HC'p. No. ·l'i-1, 23tl Con;.:., H ~c-.~o.., ~l.c: · (1:~31) (lct\;_.r d:~lc-d 

February 10, 18-ll, from lmli:·tn Commi~;::iun,·rs to th': Sc:l'rcl:ny of 
War). 

u As rxphilll'lll)~· John Cc'lk:r, Commi.,,'i(Jiwr c•f T11<\i:m .-\fi:tir.>: 

''['f]hi:-; b:IJ is <k::ir~nc·d nul to lll"l'\"Cil_t lhe :lb~·orjllion of J;;diJtl:: itt 
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tef'king to 1no:lify the then-existiPJ' s!ln:lfion whetebr 
the p:·imarily Jton-liHli:ln~st:tfied BIA !J:,r.l p!~n:;ry coh .. 
trol, for all pr:!clic·;·d pt:rJV'.Ses. over ~he ii·te:~ :wd de';!iuics 
of the ft!ckr;d]y J:l~co;·:t;i:~ed J ~:di::n t: ibe2. Jniti:d con~ 
gressional p!'l'jJosals \\"ould l;:1·:c diminished ~ubst:-~nti:illy 
the rol~ of the BI A by l urni~~ over to feode»r;dly chartered 
SQJf-~ovcrnin;; Jmli~111 rothmunitif'S m:my of the func­
tioJJs normaliy Pt::rformed hy the I3urP:lll.n Committee 
sencimellt, howe,·cr. r:u1 n~;:;inst SllC'h n. r:!clic::J cklnr;c 
in the role of the BIA.'' Ti1e .sollt!ion ultin1alely 
adopted \\":ts to ~trength~11 tril.d gl)\·ernme>nt \\'hilc con­
O:Juill[~ the active role of t!1e BIA, \\"ith !lte ullderstand­
ing that. the Bur~:-:u \'."Ol.Jld b?. more responsive to the 
int€'rests of tl:e pec1ple it W:lS cr~:1tecl to ~erve>. 

One of !Ia.~ primary me:1ns b~· ,,·hich self-gov~!·nn1ent 
wouhl Le fo~ll:'recl nnd the· Bitre:tn m:;d~ mr;re rc.::pon~iYe 
was to increase the p:!rt!cip::lion oi triht.l ).ndi.::ns in 
ihc J3IA op~rat ions.'~ In order to :;.chieve this end, i~ 

wns rcc:ognitE'd th:-:t ~Cllle kind of pr~f~rence i111d e,Xf:lnp­
i-iou hum C!therwise prcv;tibtg ci_vi.l seYV~ce requirements 

white <'C•!I1111\!l:iti.·:::, b<t: r:~tbcr !o J·:·oyirie ior th(:.-:~ In:!i:l:Js Uil\\'il!i•:~ 
or un:Jh!c to co:~~~·~·((' in the \l'l.i<(· \',:t.:ld ~o!n;· :r,-:-~:'.-1\J"l'-' (l[ Edi-~~o,·­
('I'Jllfll·nl in th·ir o·.•:n :~i;·:,ir:"." Ht·ar!w'~ on 8. :;;;;.i k·fon· thr:' ~.:C'l::l!C 

·Cr.m:n!ttce (•ll J;;Ji;,;l .-\!";":tir::: (l';tll 1), 1·.~d (\.::;>. ~\1 ~:v~::., ?:3 (19::::). 
13 llc;nin~,; b:·ft•lC the l!oth' Cc:::,n.!tte\' ell l!:di::n .-\fLtirs (:ll 

. n. )1. 7Sfr2, Hl':H!,itt.'·lmc-nt (If Indi:tn .\fl":lir,:, 'i:}! (.'(,Jl:;., :?d Sl'~S.,-1-7 
1031 [liou~c lh·:nir~;;.-:]. f::cc :~l·o Jlr$(':a!aro :iJ•c:cht: Tribe\", Jones, 
411 U.S. 1-15, J.'i~--].):3, fn. ~ (l~i':-lJ. 

H lTo\I:"C lic:ui:!~~.:; -HJ1-.J9i'. 
J:. "[Section 1~) \\'as iu:cndr·d to in!t'::;ratP lhr! IHdian into the 

r,O\'l'flllllCll( ~r.rrk~ C'Ollll('('(C·d \l'ith tk :idn:i<,t J;li iGll of hi$ :If­
fair!':. CoJ:r,n·.~-~ wa.-; anxious lo pr0motc tcOJ:r.:·'i•· :u:d pol it ir:tl sdf­
dctrrmin:ttion for the Indi:tll" (footnote o:J!illcd). lofaco!.:ro 
Apcrd•c Tribe r. Jlicl.-tl, ,t>2 F.:.\!, :1l 9GO. 
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was ner.~~ry.~~: Congressm:1n J.Jow:ml, the House 
sponwr, E>xpr~sed th~ nPPd for tlte prefere11ce: 

''The lnrli:ms have not o1dy b~en thus dQprive>d 
of ch·ic rights :tnd powE>rs. but they have het?n br:~ely 
dt>priv~ of the opporlu11ity to Pnter th~ more im­
portant position~ in the service of the very burPau 

\ 

which ma11:1ges their ,·d"f::ir.s. Theorer icall)·, the InM, 
dinns hn,·e the riGht to (]\l:llify for the Fedfral civil ~ 

~,.~ 

·s(JrVJc~. In actual prac·ti<"E' there has lJeen no nde~ -.. 
qunle proi;rnm of trainin~ to qu:tlify Incli~.ns lo • 
compete in tlH•:;r c•xntnin:lt icns. especi:-tlly for tcc·h­
nical and higl1t·r po~itiClll~; and C\"C'It if there \\·ere 
mteh training. thf' Jncli~JilS '-'"OIIId h:\W' to C''-'111pete_, 
undc1· exi~tin~~ J:-i,,-, on equnl terms y,·ith multitudes 
nf \t·hifn o'll'nl;f\f'\ 1tt..... '"l'h~ •,·~:-:(~~::; :--_ .. e,·v~,.e;J OM "". • ................... J ........ 4. • '·> • • • • - \,. , .. 

the Indi.-.n rP:=:errations are :wlu:dly bc-:-~1 r:!ther 
thnn FcdNal :::c·rviee:-; :tlld ~re comp~tr:~lJ!e to Joc:ll 
municipiil nne! cou1:ty sc·rYic:c:;, :-:i_iH:c tlJ"('y nrc cil'al­
ing with pmrly Joc::1l T!idi:lll )11\·!bkm~. Il :::l10uld 
be pos:sibl~ for- l~diaos with tl-te ;~r·"l:lli·:if (\ vo~tional 

· nnd prof~oli;\l tr:1i11in~~ to <'Iller ti:~ :~E>rvice of their 
•ow.n }Wopl~:? without the I.Jcc·c·:-.::ity of coi11p~:ti:1g r,·ith 
whit.c npplie~nl~ for thc·:::e pc·~iticin':. ·This bill per­
mits them to.clo ~:o.-'' · 78 Cong. -nc·c:.·ll720 (1D3-!) . 

Conc;rc~s w:-ts \rcll :-nrn rc l hat the prupo:-:cd prd en~ nee 
would result in cmploytn;;:;t di:,:-:drant:;gcs \rithin the 

· 1'':Thc bi!J :1d:1iil:; qu:-ili'i(·d Jnd!an:-; to the j)o<i~ion (~ic) in tJ:c:ir 
•om; :,ctdrc. 

"Thirty-four yco;H::: :1~0, in 1000, thr nnmb:.>r of Tndi:tll'O holding 
rc·r;n!ar po,itim1:; in thr lncli:!n ~~r·n·i,·r, in proponivn to the tut;J! of 
po;;j(j(IJl~, \'.";}:; ITl"C';JtC'l" fh:\l\ it i;; tc~!:1y, 

"The TC:\:"flll prim:11 il~- i~ fCJillld ill tb· :q)plitati~lil of thr r;r·11<"1:Jiiztd 
ci,·il n·n·in' to thC' lmli:~n ~\·n·ir·c:, :111<! the roll-'\'C)l:rnl ('Xr:ht~ion oi 
Jmli:~ns fron: thC'ir 0\\"11 job:;." IJt•ll~l' Ilc:nin~::-; 10 (\frrn(Jrandum 
datrd F<"IJru:ny ID, Hl:) I, ~uL·:ni: thl !,_,. C'ommi<,ie~nc·r Ccllicr to the 
Senate allC!llou~c Cotnmitlc,·.~ o:l Indian ,\fi"air:;). 
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UTA for lton-Indi:lll~.': Not only was 1l•i.s dibpbc\'lllL'Ilt 
unr.Yoir.l::blc if ro(llll \\·er·· to be mad(' fn:· lndi:111~'· but it 
was explii'itly dc·tcrminc.! th:1t [~r:!du:il rcp];,ccmcnt. of 
non-Indi:-tns with Tndi::ns within the Bureau \\·:1..'; a dc­
sirnhlc fc·~tlurc- of the Pnt i1'C pro;::r::m for ~c!f-go\'C'I'n-

.· ment.n Since 1(131; the BJ..\ h:1s i:npic1:1cntccl the prcf­
crcnrc with :1 fair dc;_:;rcc· of !3Uccc~.~. Tbc perccnl:-~[;r~ of 
Indians C'lllploycd in lhc Bmrau ro:~c from 31 ~~- in 10:3-1: 
to 57'lr in Hi72. This rcn'r~cd the fvr!ncr do'.mw:~rd 
trend, ~r.t~ n. IG. supra, and \\·as dut~. cl<'~rly. to the pres­
ence of lhc Hni .:\ct. The Commi~~:ic'IJC'r's ex!cn~ion 
of the prdC'rcntc· in Hri2 to prOJnotio;J::; \\·itilin the· BL\ 
wns dc:::ir;:ncd to l1riu;~ mo:·e lndi:1n:-: i1~to po~~itic:1:1~ of !'t:!­

~pcmsibiliiy :uHI, in tiwt rc~![:t"C!. nppr:1rs to be a lo~~ie:ll 

cxtcn~io11 of the congrl'.<::io11nl intc·n!.. SC'c Freeman Y. 
11! orion~ supra, :tl!Cln. 5, supra. 

III 
It is r.g[!ill.::t this b:tc!.;ground th.1t m~ 'eneot:n(cr the 

first i~suc k the prc~cnt C{l:Oe: whelLer the lndi::n pref­
erence \\·n~ repe.:tlecl by the Equal Emp!oymcnt OpjWI'­
tullity .-\r.( of 1Q7:2. Title YII of the Ci\'il Rights :\c~ 
of 19G1, 'lS Slat. 253, W<1S the fir:::t lll~ijor piece of fuJcral 

17 Ht·p. C:trlrr, :1ll oppo!!C'ilt of the' bill, I•l::t..:d in the Coi~~:n'.:>.,ion:tl 
Hhor1! the foliu\':in~: ob:.:1'JTatiun br Co:Jll:li~~i~::Jer Co!~icr :tt the 
Commillc·c Ucarin;s: 

"[\\']c m:t~t. not J,Jind our:.r!n·;,: to the f:1(;t lid tl:~ t'firrt of thi<> b!il 
ir worl:c-d out '>Hlu)d um1t:t.'"lion::l)!~· b,. to rcpbf·<' \':h:tr rm;1!oytT$ ljy 

Indian <·tnp!oycr.-;. I <lo not klv•w hov: fa.-t, l1\ll ;:!1 imatdy it o_nght 
to go wry f:tr iucl:cci.'' 7S Con~:. H:oc. J J/:~; (JfJ:).t). 

u "It. *'lwu!d bt' po~~ihh' for Jt:di:m; to c·nter tLr 1'<'1'\'icr c.{ tl:cir 
own )l('op!e \':itltout runni!•~ tl.r ~·.::untkt c.f tt•D:;:;·titiCJn with \·:hiles 
for thr.::(· Jlo:-:iti: .. n:>. J::diatl pw~rr.~.~ :11:d a:nhitio11 wii.l b:.- <·normn;dy 
~trrn~~lllt'llt'd a~ l'OOn :ts wr ar1(1pl the JHillri;1le th:1t the ldi:Jn 
St•rdce ~kill ~;r:!tlu:tl!y b('loJ:l(•, i:1 f:trt a;; \;·ell :1;: i!l ll:111Jt', :in J1:dian 
fil':-Yict' pr('(lo::Jin:\lltly in ''"' lt:.tH!:; of t·dur:tic-d and CO!IIJh'lcnt 
Indi:ms.'' i'S Cong. Hcc. 11731 (ICJ:3-!) {rcw:nk.; of Ilc:p.liow:nd) . 
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)egid:di(ln prlll!ihi:i:\;; di:~r:rill:in:llion in p;-it•o!r pmploy~ 
nH.·nt Oll lhc l.::1~i~3 of ';r~~r.l_', rolo:·. rel!:)Cln. ~e.x. or n::.tional 
ori~~in." ·l~? F S. C'. ~ :~C(l~)f_l_ '.! (::). ~·i;~nif!c~n!ly, 

·- ~~ 'iOl (!1) :u:d 'i(t) (i) of thnt Act explic-itly r>:~~mptcd 

from its CO\'<'r;:gc· the prdciTillhl employn;C'nl of f11dia1Js 
by ]JI(]ian tri!:1c:3 or b~· indu~lric:-: lo•:nted on ol' ll(':u· In­
dinti rc~ClTnliotlS. -.t:~ l.l. S. C. ~~ :?0C0~ (b) [;tHI ~000c-• 
2 (i). 1

!1 This eXf'!J1pt inn reveals ·a clear congrc~::io1tal 

rcror:;nilion, wilhin the fr:mtc_o\rurk of Title VII, of the 
unique Jc.g:tl ~l:ttus of lriLal :Illd rcscn·::tion-bascd ;.ctiv­
it.ics. Thr. ~:t.:li:ltr !:J1C-'Jlsor. Srnator II umphrcr, ~.tat eel on· 
the floor lJy \\':l)' of <'Xph11:1ti011: r 

11This exemption is ron~_:i~l<'nt \\'ifh the }'t:d01'.'!l 

GoYCI'Jlmcnt ·~: p:,Jic)· cf cncour;i;~!t~~ ] nc!ian em­

ployment nne! \rith the ~pcc·ial lc;~:d p(;:;itit)ll of In­
dians." 110 Cong. He.::. 1~1~!:3 (FlG-.1).=·) 

Tl1c l 00·1 .\d did not ~pccific:-dly ot.nl:H\' '·~np1oymcnt 
di~:erimina.tion 'by the federal go\"CrJllliCIIV\ Yet the · 

•··;~::dwn ~t!i.J,\' fbl ,·:-:rlurl~.:; ":tn T!~.li:!ll Trq,:." frn~n 11.,.. Art's 
ddi1:ilion of "t':ll]'l•J:><·r." ~~ctir,n :!(L1:J>·?. (i) ~t:>.tc-::: 

"1\otlling contail:l'd in thi:: ::;Jkl:.tp:cr ~!;·dl apply to any bn::in~·:;;; 

or <·nt(·rpri2C' on c·r liC'ar ~:n Indi:tll rc•£-c·rr:n!on r.-ith rr::j.·~·•:t. to :my 
pub!idy annOU!HTd. e>mp!oyrPc·r;l pr.:c·i il'(' of ~v:h btl.; inc·~-: or cutcr­
pri,:;c unclcr wl:irh a p~vf(·rc·n:i.il trc·;:llll·.'ill i.- ~;i\-l"ll to~.!'.\ i;:di\'idu:tl 
b{'r:tmc• he i.~ :111 lndi:tll li\·i11g on or llt'.ll' n l"l'~C'JT:•tk;u." 

20 f:!t•Jwlor ).[ilnc!t ~iii>por:cd !11('<2 t'':::::;pt ions (;:l tLc· f:c·n:1tc floor 
hr d.1i:ning th:lt tky \':o:d,l alJ,.~,;· lndi:til':' '·to bconc!il fH.m Indi:!n 
prr.fNt'JH·r pro;;1::ll1:: now in o;~cr:llion or l::tl'l' to k~ in.;liltitcd." 
110 C·_~;,~. Hrr. 13702 (l~'GJ). 

tl The EJ01,\ct, ho-.H·nr, did ront:dn :1 proYi:::o, exprt'.~~cll in SQmc­

wbt )1iW:ttory lan~11:1:~r.: 
"That it ::hall L.:o tl:c p:.•lic·y of th\! TJJ~!~t:.J St:llc·.~ to in::nn• equal 
e~nph1ymrnt o;1po!'lunitil';; ior Fl'dl'r:.! cmp!rJyc·c·.~ without di.;crimi­
n:ttion bc·('au;;c oi r:ttL', cclur, J"l·li;:i'Jll, sex o·r n:llional <Jri;;in." 'iS 
Stat. 25-f. 

Thi~ s!:!lrmrnl of J.dky w:·:~ recnnc·lC'd :!.~ 5 U. f>. C.~ 'il.'il, 00 Stnt. 
523 (HlGG), nnd thC! 1%1 Act':; pro\'i::o w:ts np<.::l!nl, ic! .. , at G(n, 

·. 
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meeh:mism for enforcing lon:~-ou!sL1nding Executive 
Orders forl,idJin~ go,·cmmcnt disc:·i.ilJin::t~nil h~d pnn-ccl 
ineffeetiv~ fur the nw:3t p[;rl.~~ In ordc.·r to r~medy this, 
Cougrc~~. b~· the Hl7:2 ~\c(, :uncndt>cl the 1964 Act. ami 
))roscrilJ~d di~·cri1nin:-.tion. in mc.o.~t, :1reas of fede1·:d t:ov-· 
ernment. See n. G, supra. In {;E!n~ral, it may be ~nid 
that tlw ~;ubst;1.nti\·c anti-disniinin:-t{lJ!l bv! clnbr[lccd 
in Title Vll wr.s c:arried over and :tpplicd lo the Federal 
GoYcrnmcnt. :\s st:>.tc·d in d1L!' lJoit~·(• Hcp6'rt1 

~:~ra c.orred this enlrencllc·cf (iis.r.:ril!1in[lti6n in the 
Federal ~c:rvict•, it.. i~: llili'I?SS<"lry W in<:tlre the effec.,. 
tive applic:1ti(lll of unifo!·m, f:~ir and slron[;ly en-· 
r 1 1• • !)~ 'J"1 I 1 ' o1 • 
.orce~. pc;,;c;'-"V, .... ie i'rese-nt 1a w :u1u tne propo::~ct 
sbtutc do not. perm!t. ind~l~_;try and k:bor organi;:[l­
iivi!S to be the iud:(es of ti1eir own ('(Jnclud in .. th•.r 
area or Cl-;)])Io)~~·;-u~~~i:(- (f!S~l:ii·l~~-~~;~{i~:;~·;i:i~~~'·i~ nb 
ic~~~,~E}-io~ti--i1~:r.-·;~;;·;-;~;;--;~,,~Jd not be· 
-treated simiLr!f.~· H. R.. i\l'p. :\·:,. ~~~-:~.:;:),on H. H., 
l'l-1.6, ~l:?d Con g., bt Sc-::~. 2·1--:25 ( 1 ~J'ii). 

. . . 

No\rhcrc in the l~gi~hti,·c Jii:;tory of the 1972 ~\ct, how­
C\'er, is tl1tre :tnY Jn:;n!icil of JncEan prdi.·rc·ncc. 

AppelleE>!:: n:::::ert, :tnd t!H• ·District. Co~:rt ht->!d, that 
~-:incc lhe Hli'2 ~\et pro5C'r!bed rac·ial di:::crimin~!ion in 
gore:rnmcnl employmc11l, the Act nccc::~arily, [tJIJ(~il sub 
sill'ntio, r~pc·;tlcd the )W(J'.'i~~ion of the H13·1 Act, th:-~t 

22 ''Thi;; di<pwportion:l!ll' f~ie] cli:tributi"on oi minorith; :!E<L 
WOllll'll tht.-ou;~!Joul thl' Fedn.d im:·(·;:ut·i·:\C'_\' ::~:d th-::r cxc~u:;i(IH from 
hi~hc:r len·) JH•!ic:y-m::kin;; :•nl ~up~n·i:oty pc.-.it:)i;:; intlic-;:lt':> the· 
(:0\'<'fllllWllt'.; fai!ur~· to pur,;u.: ito; )l\•!ir:y t•( c·q\Lrl o;•;wrtunitr. 

"A rriti(":tl ddt•d of the Fnf.:-r;,l <.:qn::l cmp:o_,·t:l<.ill prc•gram h:~'>· 
bern llil~ failun• of thl' ct•!np!;·,inl prorr.-:< .. Th~t proce:3 h:1s im­
llC'(bl ratltc·r tk:n :tch-:llll'Cd the ~~·J:.t ci th• c·ii:t·in:ni·m of c!i.-:nitnir.:t­
tion in Fnh·t::l <·mpluymvnt." II. H. Hcp. ?\o. !L!-23S, ou H. H ... 
l'l-1G, 9~u. Cot•~-. h:l Sr:~~ .• :?:::-:~-1 (Hfiq. 
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c·alled for the prpf~re111~E' ill the BI A of one racial uoup, 
Jndi:lll:', o\·(~r non-lndi:~ns: ·-----_:._ _____ _ 

"When a conilkt ~:uch :1s iu_thi.s ca~c. is prC'~-ent, 
the mo~t. rt-c~mt hw t;r Art sl;~;iirr1 appl~· :111d the 
conf1idin~~ PrE>fert>J!Cif'> passed Some ~)9 y('ar~; r~rlil'r 

should be iil)pli~dly r~pe~!led.'' B:·iP.f for ,\pp~·lkes 
7. 

We db:1gree: for ~e,·eral rca~ons we conc-lude th:1t 
Con~ITf.<; did not inh~ml to repeal t!Jc.' Jndinn preft>rt-nre 
nnd that the Di~:trict Court C'rrcd in lloldili~ t.hat. it \\"as 
rr.pc>aled. 

Fir:-;t: There nrc lh' nbon·-m(~llliol1(·d df:rmrt!iYc pro­
\'i~i('!1~ in t!~(· lr~G-1 ~·'..!:'t e~~~·lt:d::iL; cove;·;i;~'~ ur fi·ibt-tl c.::r(J­
ploymcnt. and of prtft'rential trl':tlmcJ;t by a lHt:-:.ine~s or 
cnterpris~ o:1 or 1war n rc::en·atio:J. 1;.2 U. ·s. C. 
§§ ~fJ~():: (b) :::1d :?CJOC"li .. •--:2 (i). Sec 11. l!J, supra. Thc::c · 
lDG-1 <'Xf'll'j1!ions as to priva:tE> employ1:1ent inaic:~fe Con­
gres31 rc.:rui~:nit ion of the lOiJI':..Stanr!iJJ~; fed~:-al polir:y of 
pl'(•vidin:~ a unique legal s{atus t" J"_d;4YI~ il'l matters 
CO»Ceroh~ tribal Or r:OO Ol' ll('<ll''' Rserv::lillfl employ­
ment. Tht ... Pxt:.>mplionc:- rc\·cal a clr::r eon~~rc!:':·ion:d ~cn­
timmt. tk1t :1n f1:di:ltl preference in t!Jc n::rrow t:Cllllcxt 
of trib;11 cr rc.':-t'l'\';:t.iun-rd~tl'd t·mp!oyJncnt did not 
constitute r:1c!al di~cr!1:1in:1t,ioll of tla; type oll1crwi~c 

pro:,cribc:d. ln extrndi11i.~ tL(• :_:diC~ral ::nti-di~c.:rilllination 
m~ehincry to fcdcr:\1 e1:1ploymcnt i:J I Dl·~~' Congn~.':s in 
110 way modifi~d the~:~ p:·i\·atc cmpluynlt'lll prdcn•necs 
built into the 1DG1 .·\ct, a1;d they :1i·c :,1.;11 in r.ficd. It 
would be :tlJOt:J:dous to coneluch~ that. Con:~r<~:_:s illf..cnded 
(o eliminate the lon~~I:IIJdilJ~ .~:tatulury prdcrct1CeS in 
BJA ('lll)lloyn:(·tlt, a~ bci1q~ r:tc:ia11y di~c·:·imin:ttory, :•t the 
very ~:1111<.! ti1nc it was n::d1ir~l,in~~ the ri;;h t of trilj:d and 
l'CSC'n·~:t ion-rc:hted pri\·ate Clllploycr~~ to providl~ I ndi:m 
prcf\..'rcnc·c.•. :\ppcllr:cs' :l~~·cr!ic;n that Con~~rc:o:; implicitly 
repealed the prdcrcnee :\!> raci~lly di~rriJni:J<\tlll'j' 1 while 

.· 
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ret:tillin:; the HlG·l prcfc·rcncc-s. ::tlri!~::tr:s lo f'ongre~s 

irrationality n11d _:;rbitr:ti·inc:::s, an :ntr;lJ1.'ttic;n \\·c-do not 
~:hnrc. 

Second: TIHe?. montl1s aflc:t· C'on~;re:~3 pn:::sc·cl the HJ72 
nmenc!m~nl::, it C'll{tc:ted two nc.-ic IJ1di:uJ prdcrcnc~ bws. 
'fh()se were part ui the Education ~\1ncndmcnt~ of 1Di'2, 
or. C:•t f)···- 00 l' ..:.: (' cc· . ll Jf)''')) -.:-.: ~(\ .. ( ) ov o al. -·.)J, - :. •... .·. .")upp. , ,,) :,:-. c:~''c n 
·and (d). nnrl ~ liHl<l'. The JJC\\' law;-; explic:itly require 
that Indi:tns he gin:n pref~rence in !~ln·c!·nmc:nt pro~rf!ms 
fot· (r;tining tc~~c:l1ers of Indian cl1 i!drc-n. lL is improb­
able, l o ::::1y t h<· h':t:c-t, t hn t the· same Co!1~re~s wh iclt :lffir­
mnli\'C'ly npp:·oycd nnd enacted these :~dc!.it.iou:d ancl 
S•lll';l.,l. l1·.rl:.1" ,, .. ,.,r;..,.,,,l""- ... __ '1 1 ,1. -•. .-Ill'' l'llll(' ''UII 

LI•U ..._ H(lt. U j..II\.J\.ol\,..1 \•\.:.:" \\(\~! ( l \JJt. ;:.,t ..... :: \.. -

• 

,1 ....... , .. :, ...... t! ... 111 ' ..... ,r . . ·~ · · ·· .:""~ .. (•l·-... ·IJ). 1J"t01'' ue ........ ~, \!IC .u~:\ lll~ll:ILIIl.~ ,t~ l.H .•• d.,\ kUl 1. ,, Y·. 
In the tol:-tl :~h~(·ncc· of :Illy rn::ni!'("~t:-!tion of :-:npporli\'c 
inlcul. we arc ln:~the ·w itnply th!~ intprob:ll;!e rc~::;t!lt.. 

Third: J11di~!n ]J!\.•fNC'l~L'c:>, for m:~n·y ye:lr:::, ha\'c been 
trentC'd ::s l'.\<'l'ption:-: tu Exc·eutin· -Onln:.;; h-l:i,ldi··~ 

tovernnie)l!. employmetlt. discr!mi-n.ati,c,i\:··· Tht'! 1972 ex­
tcnftOtJ of tk~ Ci\'il Hi;~ht~ Act lo gorc:l'll:ncnL <"mploy­
lnen{. is in brgc p:~rt JJH·rdy a <·odifl(·::tion of ]n·i~1r ~lnli­
discrimination Exeeuli\·r. Order:: lh:.t L:1.d Jll'IJ\·cd incficc-

" tivc bce::ttSe of inadcqu::le · enf('rcen:ent m:~c·hincry. 
'l'hcr{! cert:1inly was no inclicali!Jn tl::-.t the subslulltivc 

23 Scr .. c. fl., E:x. Ord(·r 7-1?:1, .J u!y ~G. l ~t;;•.\ 1 Ft'cl. n~·~~. S~5-SSG. 
When l'rt"~idtnt Ei~cnhov:rr i::u:·d :lll O:·drr pr0hibitin;~ c!i:;rrimin:~­
tion 'Jil till' !.1:1,-io: of racr in t!o~ c·i,·il .·::n'il'<·, F\c(·. 01\!vr 10517, 
No. ?2, l\1:d, l!.J Frd. !hr.;. j;j:21, § ·1.2, ltr ldt i'l:llldin;~ c:~.rlin E\c·cu-­
ti,·c Ordl'r::: ;·un::ti:Jiro~ 1·:\tC'pti,lll,- for tl1r 'lndi:'l• ~C'IYitl', /d.,§ ~)!Jl. 
See nbo 5 CFJ~ §2rUJJ~ (;•)(/) (19i.i), whid1 pru\ich:,; a ci\'il 
Ern·irt c·:>.:cmption for; 

"All )lo~itio:Js in the Bun·~t\1 of Incli:tll :\fi:lir:> :!lHl othrr Jln!'ili<•ll:> 
in the )),•p:lltmt"nt of IIH' Ilitrriur di:-L'c-tly a11d )Himaril~· rebld to 
the pro\'idin'~ ui H'n·icc-.; :o lndi;tll' wk'n li!lr·d l,y tl:c appuinunenl o( 
Indian~ who all· on•:-fonn h u!' J:IOrc l:Jdi:lll L!,;o~l." 

Sec nbo :> CFH § :21:3.31 lG (b) (f.) (l!J'i·l) (lJH:i:m JJealtl! Sr:rdc~.;;) • 
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}1l"O&Tiptioll :1~!~iw·{ cli~:-erimin:1t!on \'.':is inlc·ndrcl {o be 
nny br<t:ldc·r th:m tl:::t \\'hich pn·\ icr'.l~'l~- cxi.:.:.lcd. By 
cuclifyin~~ tlH' cxistilli; :u:ti-di'.'C'rimina:ion provis:ons, :1nd 

_. by )11'0\'id!n[! cnt•.:.rc·c-rliC·llt m:1chirwry for thrm, {h~re • 

is no rr.:-~:~un to presum~ th:1t Cc'•l.~q···''"- nflirm:;tin:-ly in­
tended to Pr:1~ tl1~ prt>fE>renc:~!'> that prc·vicndy h:1d co­
existed with brt1:-:cl alHi-di~crimination pro\·i::ion;j in_ 
Executive Orders. 
· Fomth: Appell~E»s enrour1ter he~1d-on thr. ICC'ardirwl 
rule ... that repe:1-!s by implic-::tion ::re nut f:wotcd.'' 
Poscdn.s ,._ .\'utional City Hwrk, ~.}(i 1T. S. ~97, [j(l~-i (1GG3); 
H'ond Y. ['nitcd Slnlc~. JG PeL :-i-1:?- 3~3, 3G:3 (lSJ:?); 
rr1,· •• ,, . ..,,1 1 "'CT}J'''''"'.: .. , {'/ ... "'~ t• ... ._. •. TtT •. ,. r.: .. --tr.·· 
(.,;, ... ...,.VI'~''~~· 11\ 1\..l\(llV\• I.JIIi.'.t.(.JI, \._.tiiJI• \ 1 fl lo~J(ff(!j y/C, 

.J."'/cfroiw!ilc~n Area Tt't'l/1-',i! Coulltl'n, ~:C13 l!-. S. J[~IJ, 1U3 
pUi.l~J- Tilc·y and till' J)jqrid Ct.tUrf J'(':\d the t.ongre:'3-
. l '1 (';' . I l . t· • SIOIJ<1 fl ('ll('iJ HS (•JI<:~·\ l!~t: Ill~ :1 rqx·.l 1y ll11pti(:!'.liOlL 

There L; :1c•thing in the lr-gisbtin' hi~tor)', lt.O\':C'\·c·r, lhd 
llldiC'<;t\':.: afi:nnaliveJ;· !i!l)' ColE_;r(·:,·;.:jiJll:d i.lliClll- (O !'('pl.·;tl 

Ow HIJJ. p~·i·fcrrnc·c. l:;dc\·d. •~s f:::p~dtrcd ,;k,,-._,_ thr·J'(l 
\e, ~tt\nlo ;.,]~ll:"\P·'"'''· • .. :.1 ....... ', •l .J ~~ •" l .,J·,• •;,. 1 •, t ol\~ 
-I;J Q'· , ....... 1 ............. " '·, "'""u'--\.. "J•d.l. tJP.·. •Lo'-l .. tl_, L J.J"L:" .. "' 

wns to the ~·crntrary,. _ 
'l'hi~ is a prototypic·:d C'::sc \';here an :uljudic-:·dion of 

rcpE'al .by irnplic·:ttio:t is not npjH'Clprir!IP. 'fhe prc·fcr" 
ci1ce is n lon~;:-:tandin~;. import;l!ll. ('(1:1~11'Jnent of the 
GoYcrnmcJJt"s lndi:tn pr<·~.::-am. Tl1l' :::Jti-cli~(Ti!nin:ltion 
pro\'ir-;ion. nitncd :tt :Jlc\·i:;ting 1nir:ority di::c:r!minntioa 
in employment. o!n·iou~:l:; is clc.-;igncd to deal v;ith ::n 
cntirc:ly dif.i·c.-rC'nt and, i'nd~?C'd, opp(!'·it~ problc·m. .Any 
perr.:ci rl'd eon flict i:. t h ~!:; mo:·r :; pp:u en t t lt:m rc.-;1}, . 

In the nbscncr of ~umr :tnirr;~;t ~in! ~ho\rin~; of an m­
tcnlion to rrpc:;l, the only penni~:::l1!..:: ,iu::tiftc:lti<.\n for ~ 
rcpt•:tl by implication is when the c::rli(·r and htcr ~tat­
utes nr~? inc·concibl~lc. (,'( orrtia \'. l'cnnsuln~<nia R. Co., 
'>2i l' ~ .I''!J 1-G ~-- 1c ,. Cl 1 1· . I ...., • · ;, ._. 'J·•'• 1 • ;J --·.!dt ( ,l·1.i)). (';!r y, t 11:;> 1;0; 1:ot ( )C 
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case hen~. A pro,·ic:io:t :1it:wd :1t ft)riJy~rip;·· 1ndi:-!il ~elf~ 
gm·ernJttcttt ~~JT~;.;-, _ _:l.!l...J~U.li;!_,l}::~l~~~l~~~f~:t::n;cl~ 
~~<tt::~lifif·d tt~!~_:nll,~T·~-:-~Lt.ll.c~f.oxr._rtlt,l 
.Gi·o~tJ~~~-~]i·c·fl~·~-:~.'.it .. !Lil~~U~~D)_Ll:!)Lr,~u:r!l.il~iti~l6 
cmplo_rnH'nl di~Tritnillaliolt ott the !J:1sis of rr:ce. .-\ny 
othc·r CClllt"lu~iun (";111 ],(' I'C:i("Jted o:Jly by form:-di:otic n:a­
SOilillg th:1t ig:torl'~ 1-·olh thr hi~tory ::nd p~ti·po:'C'.') of the 
prderetH't ~~1:rl tlw u!·,iquc lcg:lr r ~·1:"atic,nship bct\\Tcn the 
l<'C'dcrnl Ccn crttJncnt- :111d trih:-~1 I r,dians. 

Furlhcnno!'e. the lttdi:J.It prderf'JlC'e :::l:ltttle is :1 spe­
cific: ji!"(J\'i~:ioll r.pplyi1!g to :1 nry ~pcc-ifi~. rituntio11. 'J'hc 
l!l'i~ .-\ct. on the other h:u~d. is of t/-'t:cral :1.pplic:1tion. 
''!hert, il1C'!'~ !s nc! rlc~!!. il~~ent~~::i <Jthcr,Yi.~e~ :-i ~pcC:ifJt: 

"11 I " ' ···- . • } ~blutr; v::., :~\;t '·'" rvidium·u or m:iit!Jc-cl i)y n.gl'ncra 
one. rq:;:mi!C':-:::; of the priorily of cn:l\·tmc·:t. S::.·c, e. (1. 1 

} ~ l II" I I (I [. ., I c; I I ..., ,. - l' ~ .... '3 -- ~) Hl ora. (!, CJI. . o. \". ; Ill.<;( '·, a~.n;, _vu.J '-. '·" 1 0· 1 I Jo 

(lUGl); Ituclucrs '"· United Slalc:s1 JS5 lJ. 3. g;\ 87-SQ 
(1002). . . 

Tlw cond' arl':.' llcrl: a:t !! 1 ~~:·:y !<; p~c:k ·q.hd dJoose :•mon;:; 
congrr!.'::>iO!J:11 <·11:\(:ttr.t'ltl~. nnd when (\\"o ~''.~tlutcs nrc 
Cf!p:1blc of eu--c·xi:::t('nc~: it is tht' duty uf lltc rourls, :-tb-· 
re-nt. a. de:Hly C'XJH'C'SSf>d eoltf~rE:>Ssio;;:d i•lll'tll iun to the 
contrnry, to rc·f;:q·d c:1ch :!s cf:·t>~·tin•. ''\'i'!Jc·n lltCl'c ~rc: 

tw(> nc:l:> lli>Oll tltt~ ~~il!H' ~uhjcd. the· ruh' is lo gi\"C~ cflcct 
io k>th if po.~siblc .... The ir;tc·t>ticn of t!tc kr;i~blurc 
to rc:pc2.l 'nw!:t be d~·:-.r :~nd n::ll:;ft::L:" United States 
\', Horclcn Co., 30S l·. !:i. 1~~~~- l!J~ tHnD). Jn light of 
the faetors indiut( i11;~ no re]JC>;:l. ~n; ~imply catll~ot <:on·· 
elude {!tat C.\~J~;~rc~-~-' r.o1r~C'iou:oly :d .. :tndoiH·d it:.; policy of 

furthl'rin~ I ndi:ut ~c·lf-;•;overlllll<'llt when it pa~::cd tile 
Hrn :tnlcnduH.·nts. 

\re therefore hold lhi.t thL' D!~trict Court. rrrcd in 
ruling that tlte l11dian pn'fl'rcncr \r:-~s rl'pc·:dcd by the 
197? A<:l, 
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IV 
\Yc l:'l ill mud dcr:irlc· .,, hrthcr. n~. L!:e ::ppcl!C'c·.~ contend, 

.. the plrkrc·JH'\' c~1tl:ctitlitts im·i,lim:.; rnc·inl di~c-rilnin:"l­

tion in yiobtion oi the Due Prm\·~·:: C!au~e of the .Fifth 
. Amrndnwnt. l?ot!iuu ,._ Sltnrpc, ~i-17 U. S. ·1Di" (lDS·l). 
'fhc Di~trirl Court. \rhih• pn;lcrrnitf.in~~ this i'::-:ur., f;nid, 
"[\\' jc c·o~dd ''Tli.Jtold tk,t the ~t:1~1:f~ mu::t bil on con­
st.itu:ion:d gn,utHk" 0.)~) F. Supp.~ nt 591. 

Jlc~oJutiOII of tlw iti~t:&llt i::;::uc tl!i'llS Oil the llllique 
legal :::tatu~ c,f lndi:·tn iriLc·~ undl'r l('(h·ral l:l\'; :llld upon 
the plc.•t!:Hy po\·;er of (.'ongrc:::s. b:1c·cd 011 a hi~:tory of 
trcntics rnd the a::::t!tnptiC\n of :t "g.u:mli:1n-,·:::rd'' ~latus, 
to lc·gi<:!:1h~ on IH·h:df of ft·ikr:d:y-rl'l'\::;~:lized I ndi[:J• Lrilw:3. 

'fhr pkw~ry )JO\'.'('r of C'~ll!.:(rr~:: to dC'al \\'it h I !H· ~prC'in 1 
proh!c1ns of fttdi:Jii.' i.::: draw11 hutlt rxplit·;t!y nnd im­
pliei!1y frum ~ht' Co!Js!itulii,ll it~.:·if. .-\riic·l' l, ~ S, c:l. 3, 
pro\'idt>s C'ongn'::~ '.ritlt the po,.,·rr !a "rl'g:;\~t!~ Coln­
mNc·e ... \\'irh the lndi~:tl Tribe•<-,'' rtnd thu~, l;, this 
e)Cfent,5i"91e. lt1d~af\S o~tt 85 =~ proper s~'b,iect {llr ~parat.e­
let~i~l:ition. .-\rt;tle '!I. ~ 2. ('1. :~. ;~in;s the l'r~:~!d~nt 

th(! po\\'('l', l>y :llld "·ith th\' ad\·i~c ::1;d eo:1~·t:nt of the 
Senat(', tD m:1h~ tn•:tiiC'.~. Tlii:s has oft(·tl ucen thr ~·ourcc 
of the Cln·('l'llllll.'lll'~ )lO\\Tl' l<.1 d,•::l with the lndi::ll trib<.'S, 
The Court hns dt'~crib(:d the origin :<.nd n:1t urc of the 
sp('cial rrbtionship_: 

11 ln the cxc:rci~l~ of the· \\':lr · t!!Hl lrca{y JKn·:c-rs, the 
Unit~cl St:lks oYcn·amc• tlJc' l nd!::n~ and too!z pos~ 

scE:sion of tlH!ir 1:-:nd:o. H .. llneli:•J\.'::i by fot cc, lr~a \·ing 
th<'m nn unrduc~Lc·c!~ hrlple::-; :utd dependent pccjpJc, 
nc·cding prolrelion :-;;;aiw:t the ~c·l~i::hnc~~ of others 
nnd th<'ir 0\\'11 ilnpro\·idc·llC'l'. Of nr.rr:::~ity, the 
Ulliled Stal<'S n~:-:umcd tlw ch:ly of funti~llillf; that 

-protection, C1i1d with if the :!utho!·it,r to do nll that 
war, n·quircd to prrfcm11 that o!dir.:ttic'n :llHl to 
prepnrc the Tncli:1ns to take thc·ir pl:1ce n:~ imkp(!nd~ 
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f:nt, qti:Jllflcd lll(!ltb<'r~ i)f the llHrl•rn borly pn!ilic.'' 
HCiard of County Com:u'rs , .. Scl 1c'r, ~ns t:. K IO.i, 
~il.:J (l ~H:~). 

Sec abo· Cnitcd Stales,., Kaua1"a, 11~i 1:. S. a75, ~~S3-3iH 
(IS~~G), 

Litcmlly en~ry piC'c-t' of lc:gi~lt1tion dr~l!ing \\"ith Indian 
tribes nnd rr~crrnticHJS, rlllcl cnt::irdy t1ll le~~i:-hiion dca.l­
ing with tl1c BJ..\, :::ir:[;!f• out for ~~pc·ci;d tre::lrncnt t1 con­
stit-tH'IlC')' of tribnl lt:di::ns ]i,·ing on Ol' ncar rc~crra.­
tions. If t hC'~C b ws. dc·ri \"C·d· from h i~toric::l rcln t ion­
ships and cxplicitlr dc . .::ipJrcl to help only Indinns, ,,·ere 

·dccnH:d inridious r::~·!:1.! d:::(·;·i::Jin;~:;(•il, 1111 (·nlii·e Tide 
. r I l' . I c• (' 1 ('>. T. c• c ) I l l I" 0 t.10. :nJlC'C ,--..la(('.') .CCI(~ .-·J \.·, ,J. ·, \\'Otl (, t)C (! 10-C-

tiw)y rr:-t:O(':d nnd the ~c·k1nn c:o:nmitmcnt of the C:on·rn­
llH.'IJ( (vr;:trd the I !:(;::!liS would be ,icop:H·di;:cd. Sec 
SimltiOiiS ·:. J::oyle St·di:l.~tc, ;?.J;J F. S!!pp. SOS, S.l'1 n. 13 
{li' I) \\' ··' 1 l)r·- · r:· I "., 1· l. ~ •) -;.) ( 1 r ''G) 

.1. :l~l}. , \,lo)), ,)., (, u:)·l ..• 1 ••. ~.,., ,1~)) , . 

.lt is ;"this id::.iori('.-d :ln<f leaa1 r:llllt'xt th:il. ih..-: f'r.''­

stt.tional validity of tk· lndi:u_, prl'ic:\•ncc is to be dc­
tennin.-d. As di::cu::::cd nhon. Con;~rcss in 10:3-1 dc­
fcrminr.d thnc propt•r fuJ;jJJ,hcnt of its tru~t. rc·quircd 
t.uming on:r to tlw J:.di.:-d:s a grcr.tcr control of their 
own dC'!-:ti n i('5. 'J'l1 c on:rly p;~ (ern;;! i!:t ic n ppro;:ch of 
prior rrnrs !J[ld proved both ~xp!oit:lti·,·c and d~5iructi,·c 

• of Indian intcrc::f ~. Congrc~s w:ts united in the belie:£ 
thn(. in~litution;~l ch:tn[;t•s \rcrc n:quirf'cl . ..-\n i"inpnrt::nt 
pnr( of the ludian Hru!:;~~niz:ttioJJ ,-\ct wns the preference 
pro vi;· ion h(~r<.· n t b~~ue. 

Co!!!r:-try the ch:tr;;ctcriz:!t ir)n m~dc L , r. ) 1c ~ 
this p!'cft'rc·tJ ce does llnl eon~! it u t c 11 ·acial d iscrimi na­
tion!' Indeed, it is not c\·en n ((rnci.-:1" prcf ere nee.~ :::-

24Th(' prrf H'lH'C' i~ no! di:ec!c·d (,., ... ·· · ~ "rnci:tl'' 'T ·1 1 C'on:;io:t-
• . f "1 ~-~ " . I . . ' . ~~~~~ o ll'. 1:111:-; ; 111:-:l<•:t,, It app!ir:.:: <•n!y trJ IIICI1lb(•r.·: (ll ''l("(lrr;ll y 
rcro0nJt.C\ ' tn J0:i. 'l'l1i~ (ljJ·:>tat<:::> to t:.:dudc many indi\·idii:d.:: w 10 

o =:-F ....., . 
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Halhrr. it h an ·c·111p1oymPnt rrikrioJLJ<':t~ottnbly. de. rf . .......- ~ ¢r.,. ~ 
~-·---·····-·-· ·-··· ····- :·- r~&, !', ·/· 

Sli~nrd f o f~i!£.Lilit...<2~~ of __ !.!!..<.!~:!l~, :OL'lf::·.ux.u:Juuc!lt- "- (({:- ~; · ~) 
~;_<~- !_!H~_lil~~ )HOI t'. IT~:l_>~JU!>:i\"(' to th("-·~ll~(·t~~·Ot- .. ~~~ . ~-
ffs_~O:l~lll_li_C_I,l_l gro~1ec:._ ~~:-;--~~'2~~·d.J:o _pt!l·t_~c~p;_t:ou • t~;,..,...tc~ f 

· !·by thr ~D..\:L'llll:(LiP. t.!.~~-z(_l.\:<'~"ILtll~~---'~gcnr.y. Tl1c prd­
crrncc i~> .-imibr in kind to th<· C'Oll~titutioiJ:":I rquire-
111C'll( thai. a l'nitcd St:tt<•s,f~('llalur. \\'lll'll rlcctc-d. be ":m 
lnhabiLtnt of that St:ttC' fo:- wl1ich he ~h:-:11 Lt• C"ho:>l~n," 

ArL J. ~ 3. cl. 3. or !l1nt a mc!nlwr o( ;t city c·Ollllt'il rc~idc 
within the· <·it.v go\'l~rncd by the e:ounC"il. Cun~r<~~s has 
~ought on!r t(l cn:tblc 1he BL\ to dr:m more hca,·ily from 
nmong th.:- con~ti,uc·nt f•,roup i11 ::t::fn111~ it!; projcrt::,_;~ll of 
whic·h, Pithc>r dircdly or illdirl'ctly, ~~!Teet lltr. liH·s of 
{riLr.l J1;diar.~. Tl1(• prc>f(•rc·nrl', :-\:; r.ppl!cd. is ;~r:1ntcd to 
Indians 110~ as a di~c1 etc ra<'i:tl grot!p, but: rather, Qs ... 

nrc mc·i-11!1· to be <-h~:if\·d a.:: '··f!di:•n.~.'· ln this s.mu. the n:l'f~t­
'ene.e is poiiLJd!i L\\i:t•r tJ:::a r.tti:d iil l'lit.,-e 11'l'~t:htibiti1;y¢rit{ria 
ll)lJ•C'arin *SIAM 3a6. a.r: 

".l Polil'y·--1\n l1~dian h:t:; pn·fertiH'I' in appointm~·nt in tllC' Eu­
. ·rrnu. To L:· ~lJg.iUe i(•r Jl!A('rf'nc·c i:1 app:.ittlt;lrnl, Jl~Dlll'liion, :tnd 

~ (j . .!rainin~, an iu!i,·idu:d n:u~t b•.' (JIIC'·i<•!l!·th (li' lllM•· di·t:n··· lndi:m 
- - . '~ · . O.·_l\ 't .....,.-blood ;~t~d J.r :'i'"nH'rnl .. :-r ol :t Fc·d,·r .• !l~·-r:···n:~lll/.c·d trih.:>. It i.: the 

~ ilc•lir~; ft1r pro:noli\,11.:! ron:idc·Jati(ln th:tl \•:ltriC' i\HJ (II' mon• r.lltdi­

tlalC'.-> who lll('C'( the (·::l:!bli-!t,•d qu:tU;c·:••i·m r.•qnin•:n;·n:..: at\' :1\':ti!­
nhiC' fN f:lin;: a \';H·:mr·~·. if o:H· of tk·;•l i,: :til Indi:tn, hP ,:h,,ll be 
gi\'C'Il )Hcfl·r,nrC' in flliin:! !lu· \':\C'anry. In au·,)Jd:l:H·•' ·v.-i:h the 
J1oliC',\' ~l;i{(·mutl apjlmn·d ll~· d;C' S(·<·n·t:try, th· Coall:;i,~iul.cr m:-ty 
grant rxcc·;liion..; In rJ.i:; pDl!ry I;_,. :tppr••Yi::;! thc SE>If'.diiJil and ap­
poinlnlrni of non-llldi:lll.", wh(·ll hL· t\•ll~!d('J.:< it in tl:e be;! illl('fC;)t 

of the Bnr(·:Ju. 

.. ;:: \ 
• 0 

"Thi.s pro:•.r:1111 d(li'~ not r0:::l rirt thr ri;;hl of man:1~:(·mt-nl lo fill 
po::::ilion:; l.y met hod.,· ot l:c·r than I hro\lc::h p:·l·:1u1r, i·:H•. Posit il•ll:-; may 
b~ Jill(·d by tr:udl·r,:, rr:t.'i."i~nmc·nl, nin~tall'lil''"'• or initial 
:~ppoinltll('lll." .:\pp. 02. 
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other gro11p (lf pC'oplt· f:1vorvd i11 thi" lll:IIJIIC'r. the kg:'l 
statue; of tlll' Bl.\ i:-: truly ,,1!1 ur·,,,ris.~-. Furthermore, 
the prdNt'llf'l' appliC'~ onl~· to e~1:il(;::!!H.'llt . .in .. thc 1 w!i:lll 
~rn·iC't·. Thr prtfciTJH·r dot's 1101 l·ovrr aHy ot hN gov­
CI'IllllC'Ill a:;rnry or rwti,·ity. ~u;d \\'C' nc.:'d not con~:idrr the 
ol)\·iou."lY 111on• diflic\tlt quc~titJIJ th::l \\'Onld Lr l're:-:ciJled 
by a hl:IIJkct_('X('IIlPtion for J 11di::ns fnilll all ciyjJ scn·icc 
<·:--:amin:lti(lJJ~. Herr .. tlw prdc·rc•Jwc is rc:Fllll[:L!y and 
dirrt'lly relatrd to n lC'r;iti11mtr. 1\0ilr:l<'ially ha~cd go~ll. 

This is the prinrip::l ch:tr:let(•ri.•liC' thnt ~/'IH:r:1lly ·is ab­
sent from pro::rribC'd furms of rned di.~crimin~(ion . 

On llumc·rou:: ol.·ra:illllS thi~ Court ~-p~ci:Jcally h:ts up­
held lq~i:-bt ion th::t ~in::';~t's out J llfli:lll:; fc11· p:l•·t_!,~·.!!~n· 
Rlld :O:JIC·('i:t) (!'t':ltJJH'IIt. ~~c·l", t;. :,'., J5c~~:·d of 'CDiUilij 

Cunun'rs ·r. Sckr, ~31~ U. S. ';();) (10-!0) (f(·<L'r:!lly 
• I I { ' ' ' ' "' ' ' • r•( f gl':11l.C'•. :IX lllllliUlil(Y); ,1/C\-WiiO!iO// \'. :lrlZOilft ''(I C. 

'l'o.r (.'(J?rl/11 'u, '111 C S. lti-'r ( J:t'i:-;) ( :=:tJlll~); Silil!JIOIIS \', 

BCI(IlC! .Sc.-:latscr, :}S·! l~. S. :?O;J t 1 ~)(:~) )_. :1fl:nlli:1:_:. 2-1-1 F . 
• ~1\o>l) . ~(\(' tl·.'~) ',',' ":J j."::\-\ I 1 -"'t<>:.r.i+--.,...; d....f.J...._i .. ian o{ 

.... ··• 1 • .......... .. ,,~ ••• • • .~ UY~~•.J C4Jrt \. 

.tribnl IIH.•mbcr::hip, \rith rc:::iltin;?:· iittcrc~·l in tru~t 

c·stntr); !l'illiants ,-, IA·e, 35g C. S. :?l/' (l~l:lfl) (tribal 
courts :md their juri~diction onr rc::ctT<1tit•n ~•ff:1.irs). 

cr. Morl<JII \', Huiz., --u.s.--- (1U'i·1) (frd.~r;:l \\'Cl­
farc bc-IJrflts for lwkms ·"on o1· ll(':tr" rc;:t'n·ations). 
Thi~; uniqur lc;;:~l t;t;;tus i~ o[ L11;~ ~:(:t~•clin~. ~t·c Cl:crokcc 
Natio11 r. Gcoryia, ;) 1\'t. 1 ( H~::~J J; WorccslCI' y. Ccoruia, 
G PeL ;)};) tlS~t2). :u1d its ·~oun·c·~ :-d·c cli\'<"r.::c~. S::e] gcn·· 
cr:tlly, V. S. )kpL of Interior. Jt\·f.!:.:r:~l TI:f!i::JJ L~w 
(IO:JS); Conuncnl-, Th(.' ·Inclia!l · Dat tlc for S;:lf-Dvter­
min:-ttiun, iJS Cal. L. Her. ·1:1fl t HfiO). As lung :~s the 
spcei;1l trcatJ:~cat rnn bL~ tied ratiollnlly to the ful!illlllCIJt 

:s ~t-1J:th1r \\'l:r<'l<'r dt·~rrihrll thC' BL\. a;; ":Ill- cntirt!•: diD'('n·nt 
fcn·i<-e frl•:n :mythin;: ti-C' iu tire l:uitt·d :-31;1\C'.-;." .l·h·:triil;';; bdon' 
tlw ~;<.l•:llt Commi1tc·c· on Indi:,n .-\fC,ir:; on S. !'!~55 and S. ao15 
(Pall- 2), 73cl Cong., 2d Bt:.-:.::., ~.:JG (HJa-!). 
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of Congr<':::;' nniqne (tL)i,::alion tnw:~n! the Tndi:1i1s
1 

such 
kgi::b t i V(' j 11d~!:Jnc1:! ~ \':ill not be di.stl,.lrbil. H ('l't', ,,-)Jere 
the prd crl'llCC is rc::~on:dJ!I.! ~ nd r:1 t ion:,Jlr dc.~i;~ncd to 
furl hC'I' J ndi:-~n ~clf-r:un·n1mc:nl, \\'(! r:.nnot ~:1)' th:1t Con­
errss' rl~t~~ifle;1tion \'icd:dc:; due pre~·(·:~::. 

'fl . I f I I" .• . 0 . I 1 I ------ 1'\ - r '-l/: lC ,lliC ~:mrnt o t lt' 11:3tr!ct \. ttt:rt 1s n·,·c·r~cc anc { JC . 4il -'Y' • ·. 

· ca~c is rrmanclrd for further proc:c\'dit:~s consistent with :·. p...._<_ -~-~~./ ~ ~,..,t-
this opinion. · (--~-t-P,.._ "'f) _ 

• 1 ---.. 'f 0'& . .._ 
· lt 1s so oracn:~d~~ ( 
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OYEf.VJE'"ii HEARING-BUREAU OF INDIAN AF:.·'A:as 
• 

ScncoL Coxs·nn;CTrox AND !1-'fAIXTii;XAJ";c:r: 

WITN:ES3I:S 

.ros:c A. zm:r • ...\CTUTG co-;:trMissroNEll. o72 rn;JL\N : ... FFAt.R.c.:; 
W:U:.:.IAM: C. SEARCY, ACTING .AS31STANT DIRZC~OR, :Fil-l.:'l;"CrJ~T, 

MANAGEY-ENT . 
FRANK WILES, DIRECTOR OF EUDGI'!', DEP ART!I!El~'!' O:E' ~n:-:.; 

Il.:I'ERIOR . 
SIDNZY L. lULLS, .ASSISTANT DIREC:roR, .MANAGEM:EN'l S:ERT..:!.C?S 
PA':'RICLA. DONNl:LLY, PROGR..i!.J.\1: :C(TDG.ET COORDINATOll., :ru:A.!-l.AuE­

.M.ENT SERVICES 
EDWARD G. MARICH, PP.OG!.tAM BUDGET COORDINATOR, IN:::::L ~ 

EDUCA'l'ION PROGRAMS 
DA V:: W A:B.El::N, ACTING DIRECTOR, INDIAN ~Dt"CA'!!.:>ll ?:P.;)­

GRA1a!S 

INDIA"N SCHOOL CONSTRUCTION AND :MAI.S'i'El'<A:'lCZ ·. 

lir.-YATEs.T1te c.Qmmittee will be in 0::.-der. This is c special ovH­
sight hearing on the mattei" of Indian school construction c!ld 
maintenance. 

Vle have befor~ us :Mr. Jose Zuni, the Acting Commi::sionor oi b- ---
dian Affairs. · · - · -

Mr. Zuni, I was visited r~entlv hv Dr. 'Va~1::<0ka and a cor~<;:nltE-i:.t 
on Navajo school problems. They sh~wed me picture::; that. I r.m sure 
you have sP.-en, indicating the condition of Xav,1jo ~hools. I Sllflpo;:,~~. 
you am familiar with these problenis. 

~Ir. Zma. Yes. we are familiar with the probler;JS. 
Mr. yATES. Why should tllis happen f In looking- th-::ough this wo~ 

there ar·e pictures of schools~ som~ that were built lt>ss t!uw 10 year~ r.,;v 
that are falling apart. 

The conunittee, in all good faith, gives BI.A mof!.ey to ~onsc:-uct 
schcols, Pxpecting- that the schools will be of excellt>nt cmt'itrnd;_n:1 •·:r~d 
that they be ~l'O!lPrly n•.aintn.ined. Appu.reuLly th8.t hu;:;,not tt:.kf:.r .. .!_J lf!(;e. 

Mt.ZtJ.iii.No.:Mr.Chainnan. ·· . · ···-- · · 
Mr. YATES. Tell us why it has net taken place. .- . 
M~. ZuYr. To beP.in with, we do 11ot !!et enou,e:!~ ::~om: •: to do ~n :.....:b-

qua~.e job of preventiYe maintenance. \s a. r~i:ilt. AllY' fmi lcFr;~:;.;; a<:.t-2-
riorate, which causes another problem i;;. tete>''" ·.Jf"' .. ,., ;,.,. 1"t>.llr 1.::. :_;l.­

tion pi:og-rant. A:r.d, of course, if thts IS negiected, this in turn r."f.''..]loi!'('G 

new construction. So this is a cause a.nd erl'oct DroGl~ni t}.at we 1m ve. b 
. the Bureau. - • 

Mr. YATES ... '\.rc you given enough money to bui:i.d. .s.:~~10o_L<:? 
(707) 
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}fr. Zu:s-r~ We an hc~d with this dilemma, :Mr. Chainnan. As was -
brought out in a p :e-~ ious hearing, we do not belie-ve we !--,ret e~wu~h 
money to do a proper and adequate job of constructing se-! "'l "ra- _ 
cilit.ies, nor do we g~t enough money to do an adequate job of pl O!J"'rl.)' 
maintaining these-facilities;- -- - - --- - - - ---- - --

:Mr. YATES. "\Vben I asked ~Ir. Thompson whether the amou..1t he 
~uested from us was adequat{'> for administering the BIA programs. 
he told us they ·were. I had attempted to make clear to :Mr. Thor;1pson 
that oureommitt~e cq,!1sidered itself to be as important as 01i:B ar_d the 
Department of t.he Interi01-· in being ad vised of the amount of money -

_necessary to carry on BIA's programs adequately. As you k'l.ow from 
this committee~s action, the best example of which occurrrd hst. :year, 
we are -willing to provide extra money for schools and hospit-als. 

You are requesting in fiscal year 1977 $62,788,000 for facilities 
-management. . _ . . . . -

If we were· to appropriate the full $62,788~000, would that b~ ade­
quate~ 

:Mr. Zma. No. 
Mr. YATES. How much would be adequate?- . -. - _ . 
1\fr. Zuxr. 1'\""e almost have to double that to start working on the 

backlog. 
Mr. YATES. Is that because of the c.ondition of the schools? 
Mr. Z~r. Yes. 
Mr. YATES. Are you building any new schools? 
Mr.Zuxx. Yes; weare. - . · - · ~ 

QUALITY OF INDL\N SCHOOL CONSTRUCTION 

- Mr. yATES. Are you going to have enough money to build schools 
that will last for years fis thHe any reason- wh:v a school built on the 
Navajo resermtion should not ha,·e the same life as a school built in, 
say, the city of Albuquerque? · . __ . _ _ _ 

Mr. ZUNI. X o reason. · -
Mr. YATES. Is it just a question of adequate funding for the purpose~ 
Mr. Zuxr. That is 1-i~ht. . . 
Mr. YATES. An<!__adequate supervision of the contract. 
)[r. Zuxr. Yes, sir. 
Mr. YATES. Are the problems with schools limited to the NaYajos, 

or ar~ they true with respect to all I11dian communities 1 
Mr. Zuxr. I think the Navajo probiem is a m~crocosrn oi what ails · 

the Bureau in terms of the construction progmm and the. maint.-nance 
'Program. 

l\fr. YATF.g. Tell us what we ought h; be c!o~ng. in your view, antl tell 
us as t1:o•Igh there w~:>re no O~fB and no Se~retarv. bec::::se. '-""p ·;;anr. 

·_:_to imow t1r~ ~rut!l~ ·.. -
BA(JKIA>G IN CON.STRUGTIQN 

. Mr. Z-.;:H If this wE're the case, I thinK: our construction huciget 
wn.•· 1 ~ l-.ftvc !~ 1:-~ increased considez .. l,Iv. , . 

We estimate that our backlog in con"truction i" O'\Ter $!lw r:.iHion. 
W':l ~tintate that our bar~klog in major. or what we cal.: facility im­
t_Jnn-ement, is o.-er $10(, million. 1Ve. consider our re~m1r .wd n1~·ii1t~- ... 
nance program to have a backiog of around $70 million. 
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· lfr. YATES. Is that fQl" construction of new schools or just mRinte-
_nanceL_ . . __ .. __ - . - . - - . - . - -

- Mr. ZuNI. I mentioned thtee programs, ·Mr. Chairman. I rr entioried 
.. _the.construction program, the facilitv improvement prograTi, u.nd the 

regular repair and maintenance program. 

LETI'ER :FROM TilE :NAVAJO NATION 

' -Mr. YATES. I received a letter from-the Navajo Nation, signed by 
Mr. Wilson Skeet, Vic-e Chairman of the ~avajo Tribal Council~ dated 
March 23, 1976. It reads: 

Last week Dr. Annie D~-Wauneka, representing the Navajo Area School Board 
.A8soelation; llr. llanuel Shirley and :\Ir. Harvey lkKerry, representing the 
edilc:s.tion committee of the Xavajo Tribal Counctt visited your offici" to submit 
documentation of the dangerous, illegal, and unsafe conditions lit many Navajo 
boarding schools. 

&me o! these eonditions must be corrected during the eoming summer if our 
dlfldren are to attend these schools next fall. Your support of our reque:."t for a 
aupplemental appropriation is urgently needed. 

AI; a.h. attachm~rit to that letter they-gave me a list of the se~ge 
treatment lagoons that have to be added at a cost of $2,390,000. Have 
they given you copies of this as well? 

Mr. ZuNI. We have just received one, .Mr. Chairman. 

LE'l"l'ER TO COMMISSIONER OF I:NDIAN AFFAIRS 

l\.Ir. YATES. I also have a copy of a letter to the Commissioner of 
Indian Affairs; dated February· 9,-1976; from Mr •• ~ulian Franklin,_ 
Sa.ying this: .. -

During tbe past several years, several laws with far-reaching effect.~ have beer. 
passed that are creating financial and legal burdens upon my position and ir 
tarn your position. I have done much pondering of this problem and though mj 
llta1f and I have worked diligently on it. I feel I must bring it to your att<>ntim; 
for advice on a possible solution. It is a problem that can only be solved essen· 
tlally with resources. as I feel you will agree. - · 

The first law with an economic impact is the Federal Pollution Control Act 
Public Law 92-500. Though all of our facilities were up to Federal standard' 
wben orlglnaliy built, the new law ;equires us to upgrade 34 of our seweragf 
tnatment l&goons at a cost of $:!,390,000. 

I don't n>member that being brought to our attention. Was that 
b~ught t~ your attention'? _ . 

Mr. Zuxr. Xot in the last hearinw-~ no. 
Mr. Y.\n:s. 
The seeond Ia~ to affect us is Public IJaw 91-512, S~l!d Waste Dispo);a( Act. 'r' 

mru1.!y with the law we art> planning four larg"' land disp(l~n' ~i!~ .,._-:tu u::i1.' 
. · ...... tover:t~;e ::" wa"~e. ·yn.- :-quipment ;;.nd constl'udion costs will total "82Ji00,0\N.,. 

'"he third law to affect us is the vcct:;.:.tion;;.! Sarety avil qealth Act coo>TJJOili.• 
called O~HA. This at"!: l'OVers a t,..,.m.,.ndons array of hazards eorrection;; such :·­
rew•.ring buildings. ventill•tion improvements. workers safety tools, matE-rials 

u and h!U;;_Jent in ot~~ -·o::!: .. ~aas and ::lso in our educational facilit!:;:. Due •n 

!:- ~-:c~o .. ~.:.:. ;;:-quirements of the law. a""'":--~:~ : .... , .. :v . .r ~~"not been In:u!e. 
Aiso doe to rapidly changing requirements. it probably never wil! h•• ·~omplet.,;~ 
done. !'rom our ~•amnle surveys, 1 t is ronservatively estimat":d that ... 'J milliQI. 

will be neederl.to eorref't tile most fiagrantvio!ations."" tb;" 1aw. 

I am going- to place this ule!"lOiiln(~um in t~1e rect}rd at thi!" point-: 
rather than readin!!' the-whole thin!!. But the summary that. he has ar-­
tached hero inclica:~s the necessary amounts come to $25,321~000. There 
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are not onlr t.he first three-acts I mentioned, but a!:<> the Indian health 
service-req\tirementf;,.$-f.875,000. the Safe Drinking Water .Act, $1,2;35,~ 
000; the Bureau of Indian Affairs f.re protection requirements, $8,51 !,~ 

- -000; and insula-tion of facilities, $2,757,000. 
"What does )fr. Fr:.1nklin mean by Bureau of Indian Affairs fire pro-

tection requit"f'ments? Is that for the £t?hools 1 · 
Mr. Zu::-n. Yes. He is talking about our rt!Opcnsibility for fire pro-

tection of Goverumept facilities. . .. . 
Mr. YATES. You are not meeting them~ 
Mr. ZUNI. Not adequately, no. _ 
[The l.etter follows:] 
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Cawjo ..\rca C!'!"ic!i 
P. o. tox loCO 

'GtoJ.I.up, l!av :-:enco 67301 . 

·.:'.~·'- · .... ;. 
:;oo ~1c.1. 

lUring t~;, past ~vGral yeal"'J, &ove'I"O.l. le,~s ·.-i.th f<l..'"'-~:c.ehin.c; e!'~o~te 
a~ve been p.1~SO~ t,"'lt aro crrJati:l;; !":i.:C!l~i~ ~:rl lc?;:ll t.-u-,~~C~S :JrJOn 

r:z:r po!:itlon ani in t.nrn 7alr po:liti.,,1.. I h~va do:Jo t:"ld• ;>ordorinr: 
ot t~li!J pro~lm.t !lil:i t~o:lta •v :rt.~~· ar.d :r llr.•tll ::o:-~ol dllircr:tl? on 
it, I i'col I !:'..13t brit•g it to :;-o·t:- att-!mtio:t fo~ ndvi-::e o~ a p;>:!~:il·lo 
sohtion. It. is !1 prc::.h:~ t:1:.t c:n."l o!!l~ t~ s·,lY"3'1 esaonthll:r ~•it::! 
X'eB~.lt'COSt es I. foal ;;0'.1 '.{ill D.f>'rC9o 

~ tirnt ~-.~ •. ,i~b. c.:t ecol'!~ic i::~•ct.i3 t~ ::'e·'!~.mu l'ol:l~~i-'~ c.,ntrol 
.-:.bt-, P..tbli·~ · b1· 92-5:)J. · ~:,;,;:_;~t-n.U. ot ·on- f:-,cil.i:tl"3 ··,.;o:-':1 :..1.;> to 
~~ler::U etl\!".:'~....._:s ·,llc!'l orir-;ircll:,- b..~llt, t:~9 !".-loi bs l"Yi.lil''=l3 nn t'l 
";Ip_:!.~~o 3!.t or oar so~ ·em~ trc~t~n!l~ l~;;oo:as nt a co:.st c! ... ;~~J ~0 .. ::;a. 
(Se~ A.ttac~ant :ro. l.) · · 

~e a~:ot:d la~ to cl'!e::t us ic Pttblic t.'l~' 91-51:2, Zo1ic1 wasto Di~~.::3::U 
Act. To CO::l!'lY ttith t:1.a ~" 'l'l lil"'l ·pln:=.in~ i"o:..;:· lo.rc,e lr .. -:.1 :i:L::n-.::sl\1 
oitoa l.'it!:l d:1il;; co·n-::-~":~ of ~.·~sta. ili9 El':l~i~n~ a.-:d co.1st.r.J.ct.io~ 
coats -.:ill total :;:2,5)1,~:)0. (;;;::s .\ttMcb:;~t ~.lo. 2.) 

%!le t...'drd l.a~ to ~teet us is tho Oc~'.lp.:ltiOMl ib..toty !!.r.d Tioalt!t ..1.::t 
co::::~only calll9d OSl.I.\. ·ms 'l·!t eQV':lrs a tJ·!Yo:I,!'Ao·.:.s e.::-rn:r of h.c.:'::!l"J.s 
eorre~t!on.s cr.1ch as ro\;iri~~ 1.-Jili:\.!!~:s~ V3r.til:;.tic:t iL'rov~::t')ds, 
\IIOT.:~:-a a:l.i'oty tools, natorillls u...~rl eq·.ti;l'1!l:lt ih O'rr ·,•or~ ru-eaa :i:-.d 
a1ao in &..lr educ:1tic=l facilitba. iha to t!":.e extcnsi<<l :'-Jt:[Ji:-e~~r.ota 
of' t~ la:t, a COEl?l:lt-l ir:~tn:1tory h:!s r.ot ~"1 C!l:b. Al!:lO d-..:.e to 
rapil'.l,. dt<tn?,n~· re-;·.Ii::-c!!ents, it p1'o!;c.bl7 ~vo:- ~-i.ll }." co=~l~t.~lv 
doM. i'T'CU v:! .. ~mple S'll"V~]TJ, it 13 co~er-nth·~ e~i.'l..'l.t-:~:1 t;~~t 

$3,C>J-.:J;C.A> ~ be needed to eorre..:. ~ :aos~ rJ.agr!l.ll-& ViolatioiW of 
Wa .lD.v. 
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w., h!lve sJ:.e.o en::.l;:.rzod •~he1·e 1'"11:-ther eavir,gs can be m.-uie. One area 
that is very promisL>lg is the inat.:Ulat.io~ or insulation. 'lle would 
receive a 20 per cent cost reduction r:.0.tred at today's fuel prices. 
Natnrelly if fuel coats increase, ~ticuln=ly net~ gas as we 
presently e~r,4;., the payoff will corres!AJndingl.7 e.ccelarate. Cost 
ot 20 projects - $2,757,000. ~~ energy cost reductions - $551,400. 
(See Attachment llo. 5·) 

One problem we er.counte~ is thAt Ye are in terrible financial shape 
in our Facility U.1.no.ge~::ent. uea. we h2.va receivod the lovest funding 
per square foot in the Bureau of ~dian ld:f'airs and have for ma.r17 
7eara. (See,. Attachmont lio. 6.) . . . . . .. 

Ve are unable to make the kind of invas~~ent of operating resources 
to take advantage of f'u'f:.ure payoffs c!ue to the!:' l:ll.ll.ti-year character. 

l1po11 looking at all of' the above projects, you \oill notico a COIIl!Jon 
thread running through the~. T.1ey are all projects that fall under 

. . -the category of !-~jo.- ..U~~tio~a_aru; Impro·/e;tent~. -In_fact,. l. B.!l1 -· 
•. -.-at a co!ii>J.ete leas to. c~ncei va of any ot.hel• leeal method of 

accompl.isl'.ing th~so pro~ecta. · 

~ Tbiu'brines ·wo to the problem of Rerioue and unfair urner funding of 
the Navajo Facility H.-:L."let(;e!llent i"unctiono. The attached ch.'lrt shmrs 
the l'aintenan::e and Operations ar.d Hajor l..lterntions end I!:p'!"ovewents 

: ·of' Facility- Iwprovc!:ents fund in~ lovels of all areas ·for- the past six 
,.ears. You will note ·C.!lo ifavajo A .. -eo. h.:ts baen tho lo;-reat for several 
,.ears. An overall revie,1 of the tables w-1-U alco sho<~ a lack of a 

· l!.eailingt'ul_ i'li..:W.ng pattern. · · · · 

Since climate and vaather have very strong affects upon Operations and 
Maintenance costs, it would bo reasonable to assume that the Navajo 
.Area alloce.tions should bo s:i..cilar to eurrouming adjacent a::-.d. inter­
mingloo areas, zu>Jilely- Phoeni..-.: a."la Al'b..4querque. The facta are ao!let:hat 
diri'erent •. I! you uill nota Attachment No. 6, Table I, the a-rore.ee 
tundi~,g per square foot per ye~r for Fiscal Years 1971 and 1976 has 
been: 

Albuquerque 

Phoenix 

$1.99 per square· toot 

$1.48 peT' square f'oot 

The llavejc; Deficit ·chart, Attacr.mant Uo. 13, sho:<s the long-range 
. pattern of ~der fundin.,. ttA r.ava "':;cperianc,U. This !las caue.,.-1 a 

- -- ~9t~.,.i::~·H . .')n cf. 0'1.!!" ·plant. ~:::.. t'l\ ac;;;;::ir& -:=.ng del:: ';e~ 1.J<lB affc...:ts• 
_ ·Along wi-th t.he u:nabated erusiou ~f ~= iacilii.les, ::bvioua ac..f'ety 

baza"l:'ds aro poppi.:1g Uf' fae:tar than·:~:: ~an lundlo them.. Inflatiol"': 
· - particuhrl7 c~ fuel costs, is suoori:npoFing their lli effe~ts u~:ln 

our !"..;..1ding. 
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i!?-.:~'lr t~ I~H.~'~• l!::n.'i.t!l S:)r.ri·:c _:,_~l-li!"!~ A:t, ._,., 11!'.:! -~o!"ot~:-:t.ly :_:,.-::1-:!r 
t~l~ !~s~~ !~ic·:1 c:: t·~-:--i: .. :--~~!"'::·:::. · :: ~l for o;v·-.?~L~::~,; · ·it:1 t"-. :' ?·!;_J_ !'""":; •. ::~ -:1:.~ 

r~"ld~s. D-.tri:-.;.: t~"!~ 1-~-:;t 0\3"/~r:.'.l :;.:!n.l':J, t~·1:) St .. .::-~"!.-hl~-~s t\~: .. t -.) .. lCJ a!'g 
holdbtr us to, !l.'lv., 'to~o::!s u:"rl) strin~snt. i:ll';!J.y a ';eo::';.: .s=>·3S by >;it~lc:~t 
a d"tailO'J i~op:~ction bci::l:; d::-o='!'cd on 'lS ti1'"•t o.s!;a :.:s to L-;~ro::!.i:IC tho 
siza cf a ve::til<:!to::-, pro-virhl a ~d'J.l rastroo!l, cd.::l!"~;a the l'o::Yl 
atorsc3 aren., re!1::rr= .... t~ tlls kitch-=l!"l3 a...-.d. ::t~o a host rjf ch~:1~;~s t:1~t aro 
bej'On•l t':to c:ot~:l.cilitb<~ ot roSO'J.rc-!!a or.- t!to Hav-e.jo Area ;.i.op-:Ai: end 
~~~tc~ce or~~z~tion • . 
·s~.ea t:rla is a co::tin~ii."'l~ e: . .i ooo::U.~ly accolnr3.tinc prcoos.:J, •..re ~:us·;. 
:>~!:lit '~.!".40 not ~ltVC e totu d..i!:cns!.o::l or thn t:'~·ob1:::::~. O.l-:< ~;:in-~C!'S 

: osti:::~t_9-th:l't.c:.t-:".=t l.-:1:;~ .. tion ~-o·.J.ld ::"t"!~t;Uiro _i.}! -~'":Jr~~G o~-~15,c-:,o 
to !lodif';r o:.tr kit:~-,-.:a, cii"li!1'~ roc:~:l ~.:J::l ~:>:-::.it~!7 .c:.r~ca to "o:U'o;-:,. 
to t!lo c:1r~ent hcn.l.ti.1 i~~ctio~ rc~llirc:.l·~:-:.t:l. .:t;i:J :r•J provo ··o~f:.1lly 
i.~::f!4j.~~-~t~ if' ·t~e I:::}i~~ :-i~aJ:t.:t ::.::r:"Vi~~ cc:lti:.u~:: t::> P .. c,:.elorate thai~ 
at.'l!'rlardc. Cost - :~7.3,00:) ::::: 65 bst~r:.tio:u:: -= :';':.,;j];,OJO. 

t!nd~r the :::~o D-rir~b.": '.."atl?r .i.~t, P·.:bliz !,,.,. 93-5?3, it '\..'ill bo 
n~ccSS-'1!7 to co:<?lo~o Go !'~~:fcct-3 coati"l~ ::;1,235,00J. !-ioat of thr:sa 
projP-t:ts ~!:'e for ::':Uo~:.~~~tic;1. b· .. rt nr i~:1·.r-n:-c for fluo· .. ·id..:~tion a;-~ ovon 
!!e.i"l'lodt!:J.tion.. (Ca'l J.t~dll:r.~t l<o. 3.} 

All or the r.bov'l n-:-ojc;cto a.-o 1'3;-:al. -:-eq-tit'O:lO!lta c;.;·d I in~:::-r..:..~!'!t t'113SO 

ls.~1.1 ·to t;::J.y t.j,-,.t I ~"'! to oi:~i"' t:t!J=~ l~::a ~!1:! i.:..' I <~o :~C'It o1:~l' t..:r3~, 
I c..-r../or t~o :r::!.t~·l ::J~"ltcs Cov~n~.:l(;~t; is lir.blo- u;~~#o:- t:!~ ':ot~~ ~ct to 
boit15 :s~od for n~:lizonca. 

ro~..U:~:t.io~o is t~~ r~~uir~~~nt to !'ro·.fi;lo .fir3 ';)rotcctic:t. 
ido:t1;,ific-d 55 'ro.jo=ts tlr~t c~o not, r."!·.!o·t o·~=- i:.~:1i.0 crite:.~i.:~. 
roc.O';.!O:ldatio~s o~ t~~ ~::::.tio·:.,~l- ~·:>:t::c1 of :'i:·e U:::..!~:-~r~ito~~. 
coct or tb.a 55 pl--oja::ts ia ~~.:J,51!r,OO'J. (~~3 ~tt.ac~o~£l-L :;o. 

:Ja hnvo 
D.Tld t~lO 

·:i:ot.:u 
4.) 

In C.."'SQ or Gerioas inj:.tr;t 0!' ~'.)t'.t~ in e. f'i:-~ cit'.lO.tio:), ! bolio\o~ t!Ul 
Govsr!l:j..!~t '\:O'llG. bo in c·~rio-..ls r~iffi-::-J.l.ty !)roto"!-ti~~~ it~clf ~~i!':nt a 
lir-.bilit7 ~r.dt:.. In n.::Uit'i.on, it E??1:U'S a. !)l'::c.!.:~:.t CO"<l.r30 to r~c·lidc 
adocrJ.ato fire Pl'Ot~·•tiou to protect t!lo ovar ;;~5C::l,OJO,CO::l pL~t on 
~ li:tnjo .:les3rw.tion • 

tn ddition to th'3 abcvo 'ic~ roquire:te~ts a.'lrl tf.3 :-'.t:-o!iu or In1itul 
Ar!'3.ira ro~,Untion l'C"'_~ircoo:mts. yo:;.:r o:.o.~ico b.'lo ct~o!'.:.l.o-.wly p-.1::;!~ad 

_OU-:" ~C'~:'f"! C~~O·~~'V-:tj_9~'l i'::.·?::·:--a. ~:t:' !"t.=..v:> r~.,!~e .... -~"!.t '~ .. ;Q C""..tl i..l t\i3 

a:-ea ~ ure s-::-c:!;"t,:tc'1.i~-: c .. t:- o:rv.;.~ts : .. ·.:·~'li.."1. 7'::.c:~IJ io, or ,.,,.,-re, 
onJ.;r "'.nu.ch. t!l::.t cnn b.- ncco:~pJ;_Rhad J.ocal.1y •. 
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l:::.~h 0!" O'.lr !'.o~:".ir ..._;d :hint~~.:l.i\:'0 lll'lnice h:'!.Ve l~~:l diV·~~c:'!. t,.:) ~o~r 
c.tr t:.xtll ..:o~~!J. ?1~ ,.:; ..... ,~o::i-~.:73 of o·J.r. tot.!\! fr~(.ilit:.ccs ;:u..!~:.c:c:I):-J.t 
doll.'\!" £1!)0nt o:\ i'-..t'Jl h<".S .-i:;:m f.-cg 17 ;>er co::t b :•iocC'.l Ycnr 197l 
to 3l per <:Ou~ 1:-,r Fi~c:J.l Y'3ar 1976. (Soo Att~ch:!a-:lt Uo. 11>.) 

'lo rct•u-n to the first. ~~rt o.f: Otlr ~~orandu.":l, t."a h.'l>a n'!"!'ived nt a 
point ~:here t~'3 t"ea.,.~nsibilitio::J oi' t!l'l G~yornr~o:~.t have rinen f"rc::! 
SEJV3:nl. r"co::;.t 1:::,;3. :.:1.is is :-..lao ccr~plod vith en L"'lc;:ooasi:1g a~::l::-o­

-DG£3 o!' t':1<1 India.n po;r.l.l:'ltio:l th'lt t'h::J G~·ll'.!..'"~'.:'lont ':1.'3.7 bo :m~l l'.!".d 

a?-."17 tL-:-;:s o.<clo t.o p~y 1-1.:-:·:e s,_u::s of money for nc~lison:a. 1io h.T.re 
oovore.l.c.l"e:!!.S as t.!W.Untod bclo'.J' t.b.:l.t requiro !r.lb:ot:mti:U :rosoarcoa 
to aolvo. 

Fe--lernl.~Ollatiori Co~ttrol Act;· Y. -L. ~500 

&ro~l or· l!"..iis.!l /.t'f'aire ?'iro Protection 
r~ire::tanta . - . - -

._l:i3o.rilltio.,"1 o;· r·a~i;J.~ti~!J. 
0 

.. 2,550,000 . 

. 3,01.."'0,000 

4,87;,000 

1,235,000 

-3,~1t-~ooo 

~~757,0:):') 

In nddition to t:l9se nra."1G t'h:lt c'l.."\ ~ rif:;"'tl:r e.ddronao-.i ocl~r by t!.l~ 
FG.clliti.,s !np:o:-oVG::.lC!ltS ?ro_-::-~.'1, r: .... vn5c A:-~:1 '.'ill ~~.V') 1:-y Ju:!.j 19/G, 
a Co..~.U.ctod up-to-!~tn ~"<.:.cilfti~s b:>~ .. o...,.cn::ntS bt\c~'!o:: -:.:~~t ~.n.u ::.1o:..,..nt 
to llj'J?r07.i;':!'l"t-<llY ~lO'J,O:JO,OCJ. :O:n::!C'l ito:1s ~dll cover n tr~..::lrl<~O'l3 
rar.i:o o~ proj~-:ts, c:l-::1 C'.S d:-::.i:1•i::o s:rst~!:ls t~"'t ·.:ore left out or ·t:t::! 
orlD;lal co;-.st~tcticn projoct:J, roof n:::•::ifie;::ri;ionn to corrocJt so:-io:J.S 
do3i01 deficie:'lcics, s:t~lter bclt:J, si.lo·.J:J.l::~:, ,.:1r~in0 ~':l~::l, plc.y 
a..""eas, b"-lildL'\cr ccxlll"ic'ltioJW for c~'l:1..':in~ cC.u::-"\tior.:i.l p'!·c~rr>.r-... <J, to 
nw.e a !'o·_,. 'Jo h.'!ve al.roady acC'.ll!lll.lll.tc.:l a. ptlrtial list or norc t~~ 
$53,000,000. 

~~t eo~~~~s ma is a !nolL'\~ I r.o~ t~~t t~~ C~ntrnl o~ri~~ do~s no~ 
t!!!:1e:..~t-a!Y! o:- ~:?:r-~--~_:i.~t., t~;~ f~.::ilities. I"J?:"l;.:~~:':"'1t!'l f:."c:-rr-:::'11 it:1 
interrnl!ltio!l to t!la l~o.,.JS 0~ thfl f'i!>ld i:·3t::ll:\tior:o, t':le !'CS llt3 of 
certaic r'lciJ:lt ~':s o.."l:i tho re,uirc-n,.,iltu uf c:me o~ a.1.r lo:-t;; ...... t,..fug 
l"C~TJ.!.l.O~. 'l'!1e f'iP.;U craa:10r- ;...,_ "'- h,_a bt,ou ~ .-.-~".lt 1\l'l!l~l:t·-~ont 
fio:a +.ho Contl"!ll Cffi·~a thnt on:- ;tis::al "lca.r 1m tent.:lti~ !Ulo.:ation 
b.u be&n ~c.ed trow $1,400,000 to_ $112,500. 
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I cs:mot.• !!7CG t"!.:tt th:.'..r; !'~·~ ei.c:r.ll.c! bo •;'.lt. It s~o~tld b3 bcroenad. 
and I ala~ bel-inw·"' ~~t. .... ·'" .~.~,~ ~!·-·r\;,_ :\,.~'1 r..n ... ~!a 11 !-"l~ ... ro~ n!1:1:-o ~1. . .:: t:'l'):t 
havo ooen eatti;lf.-r~r -~,~--in.~t d~..:r:..d~: Ir YG'l do not belir.lve ·.-~t r 
- aur_r.g, plo~so C~3 o:.:.t nr.d lo-o'-= lit Oil!" iaciliti~IJ. If -...re t\":''J ln"O"C..!, 
let us kno-.; uhere. . !Io r.ced help oltb9-:- in reso>.t:rcos or in g.ti(bncs 
to overcO!'W a fiSt-io-.wl:r devsl.opi."lg problea. l·!ost of n.U, ve z:.ecd to 
cca::unicat!J. 

CCJ Arcs ~etor 'a Ilending File 
~ Chro:::.:. 

~ 
K&Y 
Rea.d.ing 

MFRoebe~cau: jc~: 1/30/76 . 
. . Iietyp<3d 2/3/76 
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O.BF.E~VA'l'ION OF A!"!l:!A Pl..Ar.-r' Jrl:ANAGF.li~J::NT OFFICER 

!t1 .. YAT.LS. I also have a 'iE',tte··.· written to Dr. w·a.uneka from ~fr. 
1·:.echd;-:·at., the lll'~f'. plant management officer o£ tlK Sa vajo are~~ c;{l-:~b, 
dated Mr,rch 23. 197ft. 

":: il!lve T<:'{."tived and ~tudied the X:tv!ih Area Sc!10ol Bolird Associati•Jn •·t>so­
lut!o<l of ~ • .tHrch 1, l\/i6, regarding :·our d.-,ep concern oYer the tf'r;!hl~ coPitirioll 
Qf t~(, sclio'>'.s in thf' Xa-cajo Area. I a•{!"e~ ,,;th yo~1r findings. The builrFnp ar<' 
run l!o-.vn, tile roofs leak, eiectrieal hn:::anl;; develop fane:::- than Wf' can COP" 

with them and i::: many cal'<e"', we just cr.nnot handle the \\Orkload that has 
b~n !t:rpos~ ~P"''l bs. 

'I'he reusonl'l for th:s have been variE-d but mostly full 1ipon past ;10licies and 
r•tat:tices. '[jntil .... e mad<! a study last summer and fall, nn study had b<'i'!'l Illad~ 
ror:.<"~rning tl:e !.cope of the probl"m and the funding necessarY to accomplh;h 
proper .mainrenn:-tce. The last (l y~ars funding on a Rqnare-foot hasis fo~ the 
NttYajo ATea wus only 73 p~rceut of the funding of the Phoenix Area an(i [,4 
percent ot tl;f> Alb•1que::que Area funding. 
·Til!! 6-year 2xerage for fundin!{ dops not te-ll the whole .~tory since the Ioug1~r 

things wellt em, the worse they kept getting • • • 

Mr. Rocheleau induded a list of the backlog o£ maint~nR,nce and 
repair items that have to be ccne, totaling $26 :zr.illion, and a list of 
u::.s.jor altera:~ions and improvements totaling $76 million; 

[The letter fQllow:;:] . 
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Unitt:-d States Department of thc:: Lm.r:::··!·J:t 
BURI:AU OF IN'DTP.N AFFA:...:J:. 

!:e.vc.jo. kea C!f.tce 
P. Ct. :h'Jlt lC.'t>O 

Oti' l -..p ~ r. t;V }'.:o:>::ieo a n~l 
1M' IIEPLT a£.."1'11 TO. 
Are'l:. r-J.sn:t 
MM~~t. 
,JiOO G.S.C· 

:r .. ·, Aclie D. ilauneka 
I"o:~ge;:;..;, 
!'r-!~.Jo 'lribal Couneil 
.iDdcM Mci.:~ Arizona SSSlS 

I U\e received r.lld studi~ the· NaV!ljo .l'.ree. Sehool Beare Assoc:ili<t.!::l:. 
rP.solutior.. ot 1-'.arch 1, 19761 regerdinz ycur deep concern oYer tr~ -~-"rrible 
colldJ:t.ion of-the schools 1!1 th'! Havajc A:·eeo.. I agree lil.th your t':i.~:li:::;s. 
'l'he buildings are run d011'I11 ;;he roofa leak, elect::-ical haz!!.I'C.s d.ev~lcp 
~ter than ve can cope Vit.h the!!! &r.:i in mar.y C;...'>es, v·= j•~st cC' .. :lllc"t 
han:!lto the vork :;.oaa. that bas been ~sed UI-Q~ us. 

1'he reasons for this have been va:ied. tut mostly :f'all upo::1 ';_:'li:t l?:li>:1es 
e:ld prm:tices. trr.til we mllde a s";udy 1!:..51; :;:u:-...re: 'l:.d ::a.i.l, u:; .s·.:;..t· 
.bad been made concerning i:.he scc~e cf' ':.he p:-~blem nr.:l. -c.·,l!' tu..-~.g n.~·~es­
caey to acccoplish pro.per ::aintensnce. The lr..st six y~ers i'U!''.iin2: on 
a aquare foot basis for the Uavaj;, Aree. 'lo1i..'l onzy 7S·;, <lf tr..e !""'-!"--:.::..:,;: 
~ the P~~!:: Al'ea a;1d 54~ of' t:i::la AlO\Xl.IJe!:'~ue <l.rec. :t'u..'l.diuJ!. 

~ aiJt-yeS: average for tuadillg doeS not tell the V:i'..Ole story S!!l':e 
t~ lone-..!r things vent on, the vorse they kep":. getti._ng. Ir. F!sct:..J. Yesr 
19761 aga.•.n on a square foot b~ic, !l;;:.·,ajo Aree. f,Ot o:lly 6'1·;, of <:-~"le 

Phoenix Area fUI'lding and 40,. of the Albuq,ue%"lue A.J.·ea f'unCjr.g. 

i).lring the last :four fiscal years, our tuel .:osts l:a•-e incr!s.se:i fc.=:~ 
$2~000.,000 to $s,coo,ooo. Leas t!lar. r.a.lf of this incre<-.S·? Vll-'1 I'!.l!:C.eoi­
lll:Jd -the rest vas taken out of rep:1:!.::: a.nr! :na~tenar.ce. Ou:.· p·::,;:::.:.::~ :.!~­
creueo during t.l".e last several years have not }~e?t ~P wit.'~ t~e- ~est. 

ot'lir..r.~. Paj' raises have not been covered and ve t"--·~ c;:.·i!~.;::! :1;;-..~:; 
a Ye.":f t1&ht, al::Jost ludicrous, :f'~:=cieJ. situation. 
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!~ '11""-0o r:o"t get ru,l fiilflr.-:!e.ll".c.:;; t:I.:..3 ye'>'' c.- i:.1 ?:tsl!!ll Yee.r 19771 
'Vl>- lo~~ Jict be &.bJ.e to 0::.~ "t!:e .jco r.o ::l'!'.~te. 1".1011' na~··: O\Jr cen try. 
1'~ ~.!v~ yt)'.;, &v!:l'.!- '!...iei'\ o! !::,r_v b."l~~ th~y ere. ·;,.r)! ~ .. <f..!'::' h~'\"e :!nc:e!!.:ied. 
our '1•.:.::::•.;.· sh~p crd.er :p;.·wuC't!C:!'. rr= €"cU 1:·. 1:h~ t~J:. ot: l:oii4 -;o a 
p~~s~n·; t.tccl'...l:f ~ver~..g'd of 1,23:..:: Vith ~z:e: ... :i~l.l~' "t..:~.!' ~a .. "¥.! zn.~b¢:r ~:d" 

~.)rir.e.:-s. T".~Jis :!.ncr(.a.sed I·ro.iucti;r:l r,y Vi.:..::. ~t i~·. -:.t::el.."f:·-stem the -:.ide 
rcr. r~s .. .,.crc 'tile de:' "!'t~~l.ou.c; e:..:.z-t::c::, of th:~ tt;r..s r:.t ~.ll:'.ons ot d.olle:s 
or aude.':' t".m.llllg that ;r.e 1hwajo il:.'"'!:'o h.;.- nuff<"!red. C.~'i~ t!le ·l9.St -
•~·H;o.;U years. !f !~t~ 8.t'e to 1·e;,:~1 t>.~.d ::.:::. ;::;:ey ct~~<:.3 restore, the 
a· .:boola 1 we r..eP.d .:..oaC!' e.tld. \.r..e E.CCUI.:t' t ~ oett·:u·. 

l.,}!i~>- :present ,Pt'Opn..'lf:lS 3 \'~ WiJ.i Ce ('}:':' -,.1 \lC"'r: t-ci 1:. to~.ally \l!lSatis­
fa.et.l:·r~ :'!!•re~ of' uc:.:or:~p:'.i:-~nt it !lC. cn·.,-._::e 1n t=fl:lng patterns occurs. 

Our Y.a.1or Altcnt:!.o~ a.."'rl I~rov=nts o.r.J. Rc:pe.'l>:- an::. Ma.iatenance :Ceckl.ogs 
ere a·c~ · :c,l.J~s ~ · 

F~jat1cn steb1l1~t1oa 

p.;."'t,je<:t." 

st~et repair proje~t3 

Painting ::;rojee-t:: SS e~le 

lbp~ :ooncodft I:? i§J-., 
ti:.Jlo;:s 50 eQr.t 

E!dew.::.k rcpeir em. 
repl:;o,::=t :::1,000 _o;o,uo:..."'e ye.rd.s 

School fencing r::.~J.r ~;d 
repl.s.cemeut :.C'!1, ~:il5 fe~t 

C..illi:c; repairs - ~~,.000 ;:;q,VA.."'e teet 

Floor r-..;:pairs 6:SS,VC' J s~ll£l'E: :f':;!et 

!:.Jo: re ~c..ir an. d. rc.:I' \a...-:e -
l:lf.:lt - ,.1 :_:; e ...... d 

(/ 
. {: .. 

I ' 

i 
_ _; r 

'l'Cil'AL COST 

i 2,189,000 

S1 7f:21 000 

2,974,000 

5,305,000 

-. 1,152, 000 

21625,000 

70,000 

3,750,000 

265,000 

543,910 

111211000 

1,1121000 

... 

~ 
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- .f"~~.rt .. ...:l.'~ u:;:..,1:::- IUlC 
:. .~~~=.t :._-; 1..n£"i~Uat:.a...'l 

. JCituxm e<';l:'tp:Lnt rey~­
fta'"'...s. 

F~ Poll'Jtion Control Act. 

Solid \!a:Jte 

~e ~"ir.Jdllg Water Act 

:BIA F'-""e Protection Requi..--e.xnts 

!z>au!a;ion of FacilUtes 

l".lve Streets 1 P:ovide Cu:'bs e'ld Gutters· 

Cou:rt.ruct Sidewa.l.k3 e:xl Wa.U::;ays 

Co~ct FenCe$ 

Eros10D Cont.rol, · Dra:i~ · a.'ld !..andsclipiL•g 

A~ic Facilities {Outdoor) 

BetAb In:'ltitut1onc.l M~ 

.Ad.!it.i0%13 to Exist~ ~Udir.gs 

1mpro-te Ventilation S;;ste.u 

lmpro-:e Electrical .S;:rste::Ja 

~ !loot S)'Otema 

l/ 

> 
/I 

4.3i,OOO 

623,000 

'l'Ol'AL COST 

$ 2,390,000 

2,550,000 

3,000,000 

,,875,000 

1,235,000 

2,757,000 

5,770,000 

6,700,000 

905,000 

2,845,000 

9,14.5,000 

-3,500,000 

&,935,000 

4,205,000 

1,940,000 

a,ooo,ooo 
1,700,000 

. .... 

... 
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~ HP.a~i~ froJ~~ts 
'!""- ::~:?' 

- . Tt'l!AL .MAJOR .C..~.iJONS AND Im'ROVF& ... >l!'!S B..'~CKllY.r $76,09~ ,:oo 

~0 get the .Navajo ;<:.;ee. Faeill't.~C3 end Schools i:!l.:k :t."lto CCIII~nly C!:CCnt,­
llble sl:la~, ve ax~~~- have f'U:.:ii!lB a--:. tr.e foU ... -v!llg le\~~ 

P!SCAL ~~ ~Nl' Ft:il:·L'iG !NCRE'IEE :11cz:c;zn rJNT>n:a 

191!3 . $ 15,4rS1,900 ; 2~COO,OO:> ~17_.4./l'.,sco 

lll'l'ARIM <;;01\Rl'E:R 31~71 0CC •.,ooo,cco 7:867 ,iY~'O 

1917 15,·&76,600 l_51 0001 GOO 30,"-78:600 

l978 lE,200,~ lS,ooo,cco 31,2::i0,~ 

u-~his type ot !'und11'l.6 '!.'US grBl1teo us, ve woUld st!ll be ry't"w1ng J.e;;s 
per G'WU'e toot thul the AlbUJ.t:erque hrea. It is &.ll'.o !=portent to 
let ycu kncH it Y.culd be at lea:>'t !'i·.~e years before ou<.• llchool!l vould. 
be in t.he shll.pe the rest ot the cou:1try enjoy:.. 

.a(._;,j?(). '1 A:;G.l<"_~------
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PAOORAM TO CORRECT S!Tl:'"ATION 
- - . --

}j"l". Y.t.'l ~- Spe-aking as one member of the committe~-, I wo: · ld like 
~o tR 1,.,. !U"~ps to JNgin a program that 'vill correct the situatio.1. Does 
BlA hu,v~ any pmp·am for correcting the situation? 

1-ir.Zt:rl'I. Yes. wf> do. ·· __ . 
_ I cc:::-.'t think that '~e have adequate resources to proper!y address 
.thet.ota1 ~cope of the problem area. - · . 

C0...1'i"STRUCTION PROCEDURES 

lir. Y~~.ru. How do you go about constructing a-school? 1Vhat is the 
procedure ? 

Do you require bids·? 
Mr. Zrlll'r. Yes. 
lfr. YATES. Do you know when you let the bid that the amount will 

be inadequate to build a good school? 
Mr. Zuxr. ·well. we, as you know, ask for money for planning.and 

design purposes: After we do that we advertise for the desigr.. work. 
After that. we ask your committee and the Senate committee for con­
struction funds. Then we advertise for bids based upon the desif!ns 
that h11.ve been prepared and dispakhed by the A. & E. firm . 

.Mr. YATES. Are your designs as good as those of the public schoo~3? 

.Mr. ZUNI. I would have to say yes. I think they are equivalent to the 
design of the public school system . 

.Mr. YATF...S. "Why do Indian schools fall apart, and public schools 
don't, if -your designs are as good as theirs '1 · · 

Mr. Zuxr. Well, even if the design, the construction, is equi,,alent. to 
the public school system, one does not have adequate preventive main­
tenance, t!1en deterioration would start sooner, faster, and after a pe-
riod oftime, yon ha\·e a pgorbuilding on your hands. . -
· Mr: YAri:s. 'Ve could criticize BIA very strongly fm· not haYing ad­
vised the committ~e of this. I had a feeling when you 3..Sked ::'o~ ~;.;~! 
million for facilities management, that you were not t-elling us ~he 
who!e st~ry. 

Fer instance, in tl1e justifications under "Facilities manageme!1t'' you 
have s. request for $62 million, including $30,738,000 for r&pair :.nd 
maintenance of buildings and utilities. · 

-You say in the justification : $30,i38,000 request:E!d for thil'l portion of th~ p::;.­
gram wi.ll pt·ovide 11 minimum level of repair and llll<inter:ance of Bu:-eau p;a:1t 
taeWties loca~ed th.-oughout the United States including Aluska. 

A Itlinimum·le·:e! of repair is not adequate~ is it? You shonld i1"'"" 
~id '~i•·" rl<>quntP level f)f --.nair '1 ro<-1-..,r +~--:- "--:-imum'; S~H)U' ·. ~ ., ..,:-\!...- . - -·

4 
-.. "'" ... "'"" t;.a. ... _ .. _, .&J..&.I.4J. . .. • l · LU 

you not! 
Mr.Z~. Yes. 

, . . . . 

M!". YATES. I am glad we are g-etting the trutrt now. The Bl'-eau 
OpE>A-ates and maintains appmximat~iy 8,7:16 ind~··idn".~ bnildin,:r,s •. 
containing 28,700,000 square fept, fit f.oor area, t-:-getl1er with reia~('d 
utility systrms to support facilities a: 400 separate loc.ation->. Se.-en<:y-

. seven boarding schools. 19 dormitories, and 117 day school.:; are amon,;: 
th3 facilities maintained and operated over an area stret<Jhing i;·0n, 

.(1 \. 
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AJas!:r, to Florida. '1."!1'?- r:...-eragc age of thes~ facilities is in exce~ o!. 
4.0 "l'e:l.l:S. 

1I!~. :\'lei-:.\ Y. The in~erestir..g thing to note in the ;?ictm-ris p·esentecl 
is that the lmildin~ ouilt in 1919 is in as i;oorl or J~tter shape t1um t!1:> 
on.~ builtin 1\Jf)t;. That seems to he an i:1:::rooib!e dr,grcdation o~ :~on· 
strtu.'t.ir.n canabilities. And t~1'3 1£19 construc~ion is au ado;x whi<'h 
lt'Ouldo.'t det~riorate if you had any roof at all. And the roo! &ti·uct· 
u:cs that I see here npp&.tently were woefully inadecrur.te to muintrn:: 
the l'rot. Anytime n <oof go~s everythir..g else is going t{) go. :it is jus~ 
tl. matter of when. I saw this with the military out in Wrighi-Patterson 

- when they let the roof g<r-put a liti:le paint ori the inside. so the of­
fices looked nice, but let the roof go. Tl1en they have buckets und3r 
there. 

Well, the priorities are backwards. . . · · . . 
I am Concerned that we are not getting a standard of ~onstrnctir•n, 

even though we build the building. You say you put out the bid~ :cv:!. 
get the design but if the foundation is not constr-ucted ach.jliatciy, ~i 
the mat<>rials are not correct it is going to fall apart af:~er dedkatiol1. 

-You are dea:d. You are rebuilding it constantly. ·· · 
I am wonderil).g if we arc really getting a standard of exceUe!h?P 

when we build them to begin with. · 
Mr. ZUNI. ''"'ell, I beli.:ve the pictures that are shown in i:i>.~ !''<'f.C/:.·t 

all represent fiat ro0fs, in a very dry nrea of the cot:ntry. And one 
would think that perhftps pitch roofs would be a 1-..ettPr approach to 

. construction. 
FLAT ROOFS YERSUS PITCR :D.OOFS 

·-Mr.- Y~\TES. The de~ign ~asn't proper in the first ]nstan~P; v;az i.t? 
Mr. Zmn. Not being an engineer, I cannot det'3rmine the merits of 

the type of roof. 
Mr. YATES. This is the criticism that I have heard-th:.t the roofs 

~ere flat, and the~efore subject to deterioration mo::-e quic1>:ly th:ln 
pitch roofs. . . _ . . . . .. . .. -

Mr. McKAY. Except that you do the same thing here. I jn3t. re­
turned from Canwron Station. the n,ilitarv instnllation-thev bn·e _ 
·flat roofs there. They hrnre some prob1em,. i~nt in tlwre pil.'tur:~s, yv:; 
have a completed building. I think it W!l~ the heating unit lmilt in 
1927. The roof wa3 off of there-the corrugation was jnst plain off. 
It is not nailed down or anvthing. So whether the roofs are fllit c•r net, 
that l:ind of situation does not S!'em to make sense. 

Mr. YATES. I don"t kno";) whv you should take the heat for ~rr. 
Thor11pson and Mr. Frankel. do you'? · 

:Mr. ZuNI. 1Ve!!, somebody has to keep the ho~1se, .Mr. Chaiqna!!. 
Mr; 1: ATES. Are you next in line 7. 

Mr. z~NI. Yes. -

GAO REPORT ON P.F.PAIR!O '!'0 B"C"'LDH<:::::: 

Mr. :r·ATES. :r have a report from the Comptroller <i!cner::ll r,f 'h·~ 
United States. dated September 25. 1968. At tiu;.t. bitt· G.t•_o Gflid ihP.ir 

. .review showPd thllt large sums had b<>en !JrO!Tl'flmE-rl and exp~nded lO 

.repair, improve and r<>habilitate old huiidin73. ~nr.~t irf thes,~ o~,I 
buildings were demolished ·shortly nfter thcv had i100u ('Yti:'Esi·;plv !'{'· 
paired or rehabilitated. • . . . 
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IF t.li:: --vha:: :;ou ure ~oir11-r to do '.vith some of these builtEngs. ~L~ 
~·ot~ ?t:!l~ to pacch.vp her~. put a band~id there, ar!d then .hope it goes 
01') fot· ;mot.her conple r:f year:;. It won':. wcrk. will it? 

!f1. Zv.sr. No. It woui.d h· mnr~ O.esir:.:.bJe, of ccu:rse, toreplace the 
b~~f.liTJt:'S on u pl~~med sci1e.dnle. --

£~i-!WL r..Ei'LAC::Z:.iENT 

Mr. y ... ':f'F.S. "\Ye pro'-·tded ynu "-'ith i;,mds tO replace schools that ha~ 
burned down. Isn't that conect ~ 

Mr. Zcx1. Right. . · 
Mr. YA~. :!'-I ave tl\03e schools bee!l rebuiit vet Y 
Mr; ZuNI. No~'" e arc in the proc0ss of <:onstrucr.ion. -

- ~l:r. YATES. Are we going- to have the sa.me story ~ith respect to the 
sehools th:'Jt. burned rlo'nl? Are the)· goi!tg" to be inadequate schools? 

:M:r. Zrxr. If we don't l}roperly maint:tin them, yes. 
. ~.d. Y ATF.S. Will they be inadequate when you build them~ A:--~ th.ey 
comg to have the flat roofs~ . . . . 

· Mr. Zt:'NI. I &m not familiar-with the design plo:n.s, sii'. · 
Mr. YA'IT..S. Please check into that. I would like a report on 'vhat. ;, 

haptx:ning with respt>d to those three schools. . 
If it is w-rong to build schools with flat roofs. it does m1t make sense 

to c.ontinue to build them. 1Yho knows the answer to thad 1'.' odd ~n 
engineer knm..- the answer to that? 

Mr. Zuxr. Engineers should have thl:'. answer. 
'l-f.L. YATES. Is anybody in tlH! Bureau an engineed 
Mr. Zuxr. Yr,s; we employ en~ineers. 
ltfr. YATES. H:1Ye they told-you wh-ether that is the wrong design~ 
1\.fr. Zux1. The merits of a fiat roof and a pitch rooi have never ~t:n 

discussed. 
lfr. YATE<;. Does it snow in that area~ 
U r. Zr.xr. Yes. 
?rlr. YATE..<~. It snows a_nd rains, and therefore there has to be &",me 

way of getting tl,e ·watei· and snow off the roof: So prec;mnably a pitr~h 
roof wonld sen·e that purpose better than a flat roof. 

'\Yould you provide us with a report on the 5chools you are reb•tild­
ing, !lnd th2 planning and design for the new schools you requested 
money forj 

Mr. Zcxr. Yes. 
· · Mr YATES. I would also like to know whether the amount that has 
~n a.llo.~al:ed for the coastrudion of those schools is adequat~. 

[Th~ information follows:] 

The tbr,:.e ~;ehools that hurnei! down n:-~ going to be constructed in !iscnl yea::-
1917. CheYP.k. Alakanuk and ~.I~koryuk all h&. ve pitch0':! ~<~of desig-u. A lsr; in­
dr:::.~,.:! ~3 the Jemez, which has a min!mum one '!''arter inch per foot roof slope 
desi!'.•• (fiat). 

ALLOCATED CONSTRUCTION F'rr"'ll IS :~;.;;;;'<UATE 

~!:'he f:.c:l~ year iS·n bndg-f't t'l'1timates are only estimnt~ hao':'!! on avail;tble in­
fonul'.tion at ille time thf'y are pr<>pared. The,.~ nre ehang-PS in concept.~. un-
predictahl.e incrl'use:; in mater-ial :111d lah1~ costs. an>~ other unfnr('l;l't"ll f.:ctors. • · 
It ~h>>n!<l he renlizecl that normally there ic; a wide rang-e of coJJstruction bids 
lll.!d uur <.:-sti:nates al'e within an a~ceptabl"' range at this stag-e . 

. (i (' 

I • 
I 
, 

; I 
~-f "" 



.. 

• 

-

.. 

[~:o::f~.-~rh" Drpt~l:me~t: .fail.:d to .snpply all the requested infor-
·-- · 1 "'. ' 1 ' .... "1·· • ,. b"' .--~·· ten Jt· t'w l· "'' •··n .~ ~e"or·d 1 
i"·1~ ... ~v-=-! 1,~ ;.u.'. t .. ':'-I "' !.JL~H ~-- .1. !~ .. · ... i"'-"'4.-'.{ 10).. '-' •.::J 

I"!'TPECTIXG COXTRACTORS' WORK 

l-~i·. :· A'l·.,;s. ·w!2at procedure3 do you ha.ve for making sure the con-
tr~ctar d':i•!i: a <iece!tt iob 'i 

l\:r. :::-.;x r. \Ve h·lv~ inspectors that inspect the construction jobs. 
)fr. Y A 1'ES. B~A'inf'pectors? · · 
~.ft. L;rxr. Hig-ht. · · 

. Mx. Y ATF.s. \Yhere do vou han.• new schools·that have just recently 
b~en finid1ed ~ ~ 

Mr. j;uxr. \Ve have one in Arizona; Santa Ro.,a: 
Mr. Y An:s. Is that anywhere near Phoenix~ 
~fr . .Zuxr. That is near Tucson. 
"\Ye ~ust completed :-me down in Riverside, Calif., and Cherokee. 
~fr. YATES. "'\Vhereisthat? 
Mr. MARrcu. X orth Carolina. 
:Mr. YAn:.s. Do. ,·ou .have the same trouble in those eommumues, 

·RiverSide and Che1;okee. that :ron have with the Xavajos? 
.M::-. Zmn. No, not thE; new structures. 
~r. YA'J~£s. GAO noted in its re,·ipw that major alteration and im­

provement funds and repair and mainter:.ance funds were used in­
terchangeP.bly to finance the sa:ne type of projects. and that in some 
instances the costs of supportiYe services were not charged to the 
proper fund. . 

The G.\ 0 report. also ~tates: 
· · GJ .. O b(.>Ji~es the Burea:u could reali:t.e more efficient and l'fl'ective u!'e rrl fundi'! 
app:._Qpr1ated "for repair and alteration of buildings if it would l'stabli~h a stror,g 
('£Dtral control organizution w provide field management with meani.1gf•1l cri­
tt.ria &nd guidelines. 

. Do you have a str.on~ central ~ontrol organization~ 
M>.-. ZuNI. Yes, w2 have a centralized engineering- organization in 

Albuquerque. 
Mr. McKAY. "\Yill the gentlem:1n yield~ 
M:r. YATES. Sure; 

NAVAJO SCHOOL BOAR!> 

Mr. McKAY. You have a school board. a Navajo school board, that is 
e!ect~d from the Navajo Tribe itself. is that correct~ · 

1-fr. Z-c-xr. Y PS, there ;;,rv st-Yt:ral :st'hoo1 boards~ 
. l\f r. McKAY. On tlw X a Yajo Reservation? 

~fr. Zux;. Yes . 
. Mr. ~IcKA 1·. '\Y:~~~·· ~~:.i ~ .... ·il ,, nr ~c:~o;;sib!~;t,: -:1o thev h~ve £~~ Ulrt 1n.­

. tenance O\er your .;:::::;ponsibil1ties. \~nat .lo ycu proYidc and what rlo 
_they a.3 a.schovl board provide.!!'. most sehool districts the scr.~:::. 3n!!rd 
is l'P.Sp0!1Sible for maintennnrP. tmkeen. g-enera! currict>1um. t't ('P~er!l . 

. ~:n~m rlo you intPr"'-'~ with tl;::: .:;~hoo! boards in respnn..,;h;F~~T f,.. ~~p..,~ 
bu i luin g:: '{ 

Mr. Zu~n. I thinh: this is pro!1nhlv the first instance where we are 
inte!Tf'::trtinz. jn H:11t this h(,:~ r;nrr is i1. rEc>sult of the interests ~~ the 
NASBA ortheNaraio ar•.•<l schonl boards. 

"!tfi·. McK.\Y. I know.- But under vour authority in RIA. you ha,·e 
. e:lrtain r.~sp<msibilit.ies of trust and other things with the tribes. At 

I . \ r .<f , 
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.,._,.h,!t j-.:J1nt d;.> yuu t:::.k::. OY"!r ~he r·es;,Jonsibility of m~i:nrairing- i 1'.r­

buila_iugs r.t:d at- w>1at point does the Kavajo school bor • .rd taj{e c',·cr 
l't'~riQusiuilit,·, m· is it kind of nm l~tv.-een whc·re ncithf'T rakrs h<wi '? 

••. ,.. •. ~ 1 .. • • . ., • "J ..l 
-·lL .:"~t-:I:I. lH:ll, we na·.-·' u c~mtmmnr.- responsm1~1CY to oper:•.tP ;;,n•J 

m~h;tr.in the facilities, unJe~s the tribe or t!1e school boa_rd contl·z,cts 
i(·.~,· t.ne oper~tion of the school. _ -_ _ 

~:fr. McKAY. How manv of these facilities have been contracteti hy 
the ?:ribe to be t~ken care. of? - - - -

~ir. Zmn. EG., do we have any? - - -
]:!.I.J,fAPJCH. Of the ones that are in the report~ 
Jll'.l". ~!IJ~ Y. Yes. ThoSe are the m.tes ·we are talking about at preser1t. 
Mr. MARICI--1. I do not know the specifics about tht- £Choo!s in cht> 

raport. 
NAVAJO SCHOOLS- u::n>ZR CO~ITRAcTS 

]-.f.r. McKAY. vVdl, how many schools are your respoTlsibility &i:cl 
how manv are n':'tt ~ 

Mr. MARJqr. '\Y(' ha,·e~ I beliew;three schools on the Xnva1o under 
. oontract operations-Rock Point~ Rou~h Rock, and Borrego PaRE:. 

Mr. McKAY. Fnder th:-.t contract what are your responsibilities for 
those schools? Do yon have an:v. or is it just turned m~e1; with th·~ir 
appropriate share of th~> money. 

Mr. MARICH. The funds are contracted to the part.icular board . 
. .Mr. McKAY. At that point do you leave it up to them~ 
Mr. Zu:s-r. Yes. 
Mr. ?;{cKAY. Under self-det~nnination, you get your fingers fiut of 

.. _ it~ is that right ? 
Mr . .ZJXI. 1Ye1L nnt. completely, bccn.use 1>e negotiate the contract 

annua.lly. 1Ye are resp•msib!e for getting the money. 
::vir. )fcKAY. To them. 
Air. Zuxr. Yes. to them. 
M:r.l\fcKAY. Then you tell them how tQ use the money, anci all they 

do .js administer it. is that right~ ·· 
l\fr . .Zrrxr. 'Well, they havesomeleaway. 
l.:'r. McKA~-1Vhat kind ,')f leeway? 

DEVELOP ::1-IAIXTENAXCE PROGRAMS 

.. l\Ir. Zrxr. To determine and dPnlop a proper maintenanee progrnm 
fur the :f&.cilitv. 

l\fr. McKn:. Do they hare to bring it back tQ you for approval? 
M:r. Zuxr. N' ot in r.n instanc~s. 
!tfr. ~fcKAY. IH what instancrs don't thev1 
.Mr. Zcxr. They develop au annual program. And unl.:css they uevia~ 

from t},;3 program. t;ten they are free to administer the- program. 
~.fr. HoKAY. As thev choose? 
~·~.-. ZuNr. ~ight. · 
M:o. McKA~. Bnt that !'lan has ;:-::~~!'.d your pric~ ~J?piO',-al und~L-

the eon tract, is that right? . 
M.L ZuNI. Y~s. •·- · 
Mr. M:cKxr~ .,,,re1I, then. if I [rei; it corrcctiy-and I didn't~ the 

na.m<>:, ;ou men\,l0.:Iec1 in the report here-then all of these. schools v.re 
umkr your absolute jurisdiction for maintenance and construction. 

J\fr. ZtJNI. Yes. 
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. :...rAI-;'."R1BNCf• COST£ PER SQU~ FOCf.f 

rr.'l'.fcKAl". Yo~1 inaicate.d here you have $1.99 per-square foot for 
l n<!ma.i somt re-I ~t costs. I assrnne-that is maintenance. isn't it'? A vera~. 
f<Jndinz ·~r S<1na.re foot per year :for fisc.al1971 thro~gh 1976 is $l.b9 
:r.:_e1· fJUr.re t'=.c;; fer Albuquerque, $1.48 for Phoerux, $LOS for the 
N~-,.t.F'· 

:Now, Ajbuq~.~>.rque and Pl,~nh:, are those regional office costs~ 
?\~r. ZTJN:i. Y o..c;;; those are t.,•:o soparate area. offices. · . 
hfr. McKAY. And they g·et 50 c~nts to a dollar more per square foot 

for maintenance than the l{ avajo Area~ • 
~!:r. ~UNI. I would have to di~ i_)Ute that conclusion. 
Jfr. J.!JdC\Y. '\Vell, give. us the facts. then. "\Vn~t is the case? 
Mr. ZU;NI. I believe thH author of the study im1icates that th~ Navajo 

· h n.ot gotting irs e41t!it.able share of funding for its maintenance pro­
. gnm, using thQ. square footage as the sole criterion for the alloca.tion 
of iunds . 

. Wo Jo n?t allocate money- for that purpose solely on the basis of 
s~uare foot.ap:e. There are other factors that enter into the deterzr....:ina­
t.ion of the allocati::>n. 

Mr. MclC-\Y. 1Vhat:tre thev? · 
·Mr. Zu~:;:. They include the type of facilities involved, the location, 

ti~e climatic conditions, the age of the buildings. the utility to which the 
. building is put to use. 

Mr·. 1\fciCn· . .Arr those figures uccuratP that I just gave you? 
l-.fr~ Zuxr. 1f you use square footage as the yardstick, probably yes. 
Ur.l\fcKAY. The Xavajo Reservation has approximately ~1 per 

sqwtre f<Ylt -Jess than Albuquerque for maintenanc~. Is AlbuqueTqne 
a regional ofike of the Bnre.au? 

Mr. Zuxr. Yes. 
Mr. MclC\ Y. Do you buse this- on the fact that you can get things 

dvnfl ch".npel' on t !te X a\·aio ResetTation than you can in A 1bu~1nercpw? 
:Mr. Zrrxr. No; I flon't think so. I ·think the costs would be similar, 

;~ n<.>t more. expensive on the Navajo~ because of the ~~<?graphic isola-_ 
t1011. __ -- - -- - - ---

. .l\·!'r. YA7r:s. That studv from BIA would seem to indicate that there 
is a discrimination ·:tgai.nst the Xavajos, in terms of allocation in the 
area .. Wouid vou chCX'k those figures and let us know? 
- .H1·. Zu:KI. Y ~s- · · · 

Mr. :MclL'i.Y. And tl!tm outline the criteria von ll!':.P to arrive at tl:·~ 
n:a.intenane.:l a !locations tor the Y3.rious sc~hool buildings. 

['!'he in:!onnation :fu11o>.s :1 
l\IAINTEN.~""CE FA::'!:::>R 

':".te method!! useli in a!loc:>tlon r,;:·;nnd..: were related to ·inn•titori.,s tllat .... ,k 
L~ eon;:ideration factors other than just square footage. 

__ •.t'he facilities mana::;~~~::t a!lr .. -:. tinn s~ctem used to estahii;:oh ,,.a;n+~::::nu:: 

·- - '!: !!:.:-s '\l;t::.; ~::.:-::.:.:: ·: ':c ~·h:· ~'"" v J<¥'-JO's ·alii'! •1sed thrn<v;.:;il fise~~l year ~!'7::<. 'l'he 
I!.YI'::.em '17;1:·; b::st"'l oca ('oUt iud!ity in •:entnrie;. ·-~·st.~ whicll were eq::ated to r~.ch 
iliVCllto:-y et~t .. •gor.v. 'l'hese ~nn·:>inco <'vi•(s g:l\'e •the h:::sic theor<>tienl ru~iutenancE> 
doU:;rs per 1oeation. 'l'0 the.<e dull~r<; •. dollm~ (pE>rcent of h'asic mail.<,,.~ nee· 

· do~:u:) W"'!'" a'li·J~d fcH' majc~· rPpair. Ntnipul<>nt repair. ami support sen.·icPs. 
Tn~'3~ u.tnls p,·r lc.r·nticn were the t•rOjf'etNl maintenance program. The arPa 
ot.let.~ W<mU ~·pvi~w· nDl ·frmn expex-it'nce modify the datca. Tl1is revised :prog-nm 
the:. !Rcame the !!pprow-d repair and maintenance allocation. 
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Si.LC(' ll:-rei Yt<f .• lf7~. the ail;;(.-ati&ll3 h'ave ~n based ll•1 tlfh'll prLr:ti..:-3 ~.~ 
reSl~d tn \':te !;and ilnr,lysis. 

Z.ir. :~u:~a. I would Hl:e tC' i)Oint out one thing, Congressman. 
U11t-il 4 vears u!9-o. we ueed to allocate monev to the ::trea nfficcs en a 

formula :::,;,sis. tL~t we .. have just been discusaing. But now we :1r•.~r~:. 
included. the funding- for plant operation and maintenance on the 
band analysis, or tribal prio:·ity ba::is. The tribes are now pnr"i':i­
pating in "tle~rmining the priorities of programs on their respect1;·e 
reservations. So it. 'bt.">{;.omes a mattar· of the individual tribes th11.t 3.~·e 
p~rt.icipat.ing in the de,~elopment of our budget estimates; to gi.ve p!-i­
ority to this program. Plant operation and maintenance is ;J.Ot ;l r<'PU­
!a.t· progrom. It is not a sexy prog-ram. Th~ tribes invariably wiil pve 
more at-tention 'to pro,zrnms that directly benefit them. 

By :w·t~.y of Hlustra!iou, the range water development program, an 
· edt1cdioa progr2.m, a scholarship program, would probably rate n, 

~ight>r priority -than the operation and repair of buildings and utili­
tioo. 

Mr. ~IcKA Y. You tt.re talking about the totnl budget that. goes to th~ 
Indians. 

I.fr. YATES. :ts that. true with respect to the Navajos~ The Navajos 
a.pparer.tly don't belit.ve that, do they'? 

Mr. Zt:NI. N"o: This is an exception. rea1ly.1n that the School Boarl 
AS.<Jociation is conc('rned about the state-the condition. .. 

Mr. YATES. And it is in verv bad condition. is it not'? 
Mr. ZuNI. P.ight. • · 
l\f.r. Y A'l'T.S. And we ought to do something about it, shouldn:t we? 
.Mr.Z"l"xr. 1Ye shoukL . . . .. · .. .. · · .. -- - · 
l\ir. McK.w. Evm though the tribes have some voice in priority 

seleeticm. you are stiJl telling us that you have authority and respon­
sibility. It seems to me. in all honesty to the Indians and the r.S. L1x­
_pc._ver: that we should not waste the ·money already inveflted in school 
buildiags. I do not know if you have the choice to lE-t schools and i'Chc.ol 
maintenance f!O to pieces. 

Mr. Zuxr. No. I think the inwstment of the F.S. Gove!'l1ment should 
be protected. especially when it is ser,·i!lg or sjpporting a vet·y imp0r­
~ant program: th•2 education of the Indian youngsters ;n this particn iar 
mstance. . . 

1\fr. ~kKAY. But yon implied that the .·.,ason .vou did not ::::~~:t a 
di£'erPnt budget was bert..use thP. Tnfli~.ns sai~~, "T\To mq_nt thi:; ;;,;:; our 
priority." And then you let the other one-schools and rnainteuance-­
go. Bui under your eharge as trustees, maybe you are [!iring- undue 
v:-~ig}>.t to those priorities-either that, or: as the chairman indicat"cl. 
yo!! better!:.:~ coming in here asking- for 10 tin!e" more. or ·.·:=:::~~VP" th~> 

· eosi.~·.~ay h.-: so that yc"~ -:an mai:-.~;.i:~ :. :mr pr~sent ;;;.· .. .:.,<.ment beluu~ 
~tn'ct1 HP: G:l another prog-ram, hadn't _vou? .. 

Mr. Zrxr. Yf's:.._·if we did not have th,.. constraints of a fiscal policy, • 
we \vould probably l;e doing preci&ely that. • 
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lJSCAL CO!'l"STIUI!\"TS-

::\h'o Y AT.:::s. 1t r·~aily i!! not fair to approach it that way. It is not fair 
to the N!. •:rLjos; i.~ ie not bir to th~ •:>ther Indi:.ms in the Indinn com:; 
l'LU>.1ity ~ f';:y that'' e have fiscal restraints and cannot do it. As far us 
t-hev nre con~erned, th&y ha,·e had iiscal constrai.nts going back fiO years 
and n:.on~. haven't thev 1 - · 

l.fr. Zu~·n. Yes. · 
Mr. Y .An:s. So that; the busines of applying a standard now that you 

say is ~~t:ic:ed he!':-,~:so of bud!"et conditions, is a standard that the 
Indian community aF:<: avs has had to face. -The question is what do we 
00 now in order to correct what ,;·ou agree is a very, very bad situation 
on the-N,<va}o reservntion? The committee would like to be apprised of 
what the situation is in other Indian communities as well. If oti1er In­
dian communities are suffering the same 1.-ind of de~YI·aded school fa­
cilities and enYironment that is apparent in the Xavajo community, 

.. this committee wants to ~e apprised of that as well, so that we ~an take 
steps to c0rrect it. 

f don't think the RIA has told us the whole story, and I think it 
should bo:> criticized for it. The coP.-:mittee wants to be told the full storv. 
lVe want to know what the Gorernment should l~e doing in this budget 
for the Indian communitv. 1\~e haven't been told that story. not onlv in 
this respecL but I assuri1e in other respects as well. I think that we 
O:l!_~~t tc- b.~ faci1:g ~!p to 'vhat the re.<;ponsibilities of the Government 
are. 

ADl\HNISTRATIVE ·COSTS 

l;.: rnak~11g- funds available for school construdion, are the adminis­
ist~~.t~ve costs of BIA deducted from the amounts available? 
_ )h·. Zuxr. Yes. 

M:r. YxiES. Is that throu!:'h each of the levels, from the RIA. in 
"iVas!tingt<lll thl'ough thl' area rf>presentativ~. through· the agency 
officf> .. do·.q1 to the tri~? Is thrt.t deducted from the amount of funds 
made available for thP co1!struction oi' the schools? 

:M:r. SE:.RCY. \Vell, for the opemtioa of the area office. superintei~d­
ent:~ out ~n the reservation, !-lis personal staff, field type administration 
'>peration, that is true-the '\Va:"hing-ton office is not. 

·.Mr. YATES. How significant a charge on the fund is that1 
~Ii:. SF.ARCY. \Vc ar~ ta1l~ing about 4 percent, siJ."'. 

· ~Ir. ~fciCw. \Yill the Chair yield? 
Mr. Y!.'IY.s. Sure. • 

1\!.\TCHTXG E!.'!.'CATI<'Y ITXD 

?i!r-. McKAY. li. funds presented by -this committee to th2 se~1v,1l 
h·Jards, trii,~. and ~ ro~ 0fuce~. tre there matching fund::; i.)rOYilied b_v 

"the' •~ibt•s i . -
1\Ir. Z1..r:;r. No. 
1\:lr. ~fcXA Y. !i one at sJl ~ 
~Ir. Zl:xr. Xo, Sir. - -
Mr. McKAY.· So we totally fund the education program of th~ 

'I:1dians 3 · · · · - · 
. · :\fr. Zt:rxJ. Onr lumdrert pe:rcent. 
_ · M:r.l\f.:-IL\Y. 1Vheth·~r Navajo5 or any othed 
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1!!.". Zt::sr :Righ~. ,. • -a.r -p ,....,, , • 1 . n 
•'J.i". ;~ c~,__., Y. L n:~Y uo r..ot put m anyt ung ~ 
Mr . .:lFNI. That ts corr-ect. 

?.h. Y A 'rEs. How doC>;; the RI .A det~rmine school constructicr, ne.eds 
o.:;::. ~· n11tionwide basiS'? 

~.Jr. Zr~a. The B11reau followr. a criteria of r-epl::.cing tho>.e faciE· 
!.ies that have burned down or are destroyed by an r:.ct of Gorl. and 
thctt would be a No.1 priority. The second priority wonld be to rt>plac:a 
those buildings and facilities that are a danger to the health :md 
~fety of the youngst.ers. And third, to house students that might be 
unhoused. Those art> the criteria. 

Mr. YATES. How do you get that information~ 
Mr. Zuxi. This is based upon i:he inforn1ation that is provided to 

us _by the field. 
- Mr. yATES. 1Ve were told. by Dr. vVauneka. and hy the gentlrmnn 
who accompanied her, that they had difficulty making known this 
condition to the Commissioner. They sent him matedai and neYer 
received. an. aeknow ledgement. 1Vhen they· went to see him. and had 
an appointment with him. he said he had neYer seen the material. 
Is thi~ represe:1tative of t~1e way the Bureau operat<~S? How much 
matel'lnl does the CommissiOner see and how much does he not eee? 

M:r. Zt-xi. 1Vell. I think that the Commissioner usuallY ha.s thi& 
ty~ of matcrial re,·iewPd and digested by tl.is staff and the inrorma-
tiOn.made available ~o him by his statl:'. · · · 

}fl·. YATF~~. Apparently the stalf swallowed this material becaus~ 
it m•ver got to tht> Commissioner. 

Mr. ZuNI. 1"\'ell. VHY noor stati work in this instanc:'. 
Mr. YATES. It Eerms-imfortunnc.f' that !\a\':ljo rep-re.=;entatives havr 

to <'.omc all the way to \Vashington in order to make their complaint. 
known: dot>sn't it% · · · · 

Mr. DuNCAX. }fr. Chairman, did you go into the respor..sibility of 
thm:.~ -who desiu-ned and built these~ 

Mr. YATES. ~I pwpo~e to do that. lV ould you like to ask some 
questions~ 

Mr. Dux cAN. If yon ha \'1.' some, ~o ahead. 

~It-. YATES. YV1u\t standards d<:;Ps the Bl"A follow for con~trnction 
&nd lll>~int{'nance of school facilities? H11.ve vo11 anv est.ablishPrl ~~;md· 
ards? .Are your standards the same as ~ho&.~ uf pub!ic !;Choo!:: in the 
sm·rou~lding area? .. 

Mr. Zux1. Yes, we do .. A.nd I would lilm to asl:: Pat Donnelly to 
re~pond tc !:he cril:C'ria that we follow. 
M~. Dox!a:LLY. rp 11Tltil abc~~ p :·~ar agu, wP "".:"!':" 1A3in;:, :~~'!' 

stnnd!i.I-ds fur maintenance. Rut we have devdop~rl nnd have in pro~­
ess now our ne'"' manual, which will J"we supplements for mainte-
nn.nc~>.. . 

:Mr .. lATF.R.. Fer maintai.ning schwl properties~ 
. lfs. DoNXF.U..Y. Yes . 
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It will gi··:e the standa'rds in mrintaining floors. v:a1ls. ami ~o fNth. 
Up t.o abol_it ll year arro~ we lwJ !x~n using the N :J.YY standa rci.s. 

Mr. YAT!':S. W1rv were not si.ar.dards fo!· schools wwd? 
1\-!r. Dr~:c.\:•. You are talking r,bout construction standards!. 
l\fr. YATES. I am ~alkinr: aho-ut both constniCtion anc!. mai:1tenanc.e 

standards. -
lfs. Dox XELLY. I was directing my remnrks to maintenance. 
~Ir. YATES. "\\!hat abo~1t constn1ction s~andards? 
~fs. DoxxELLY. I don't. lmoY• 0£ :my that have been denltJped. 
Mr. YATEa. Do you know of any? , 
)fr. Zu:s-1. I don't think the. Bm eau has itc; own sPt of standard.s for 

. ~hool construction. \Ire are gon'rnecl by the standards t!lat prevr!.i! 
in the States in which we are constt-ucting our facilities . 

POOR DESIGX AND COXSTRt:;CTIOX 

l\fr. Dcxc.Ax. l\Ir. Chairman-snrel ~- vou had an architect that drew 
some specifications and some plans. · • . 

Looki-ng through this book, this is not Va.!ldalism by the Indian 
youngsters. TI1is is just absolutely poor design or poor constructio:1. 
And it seems to me that even the architect or the contractor ~hat built­
the buildings ought to be going back ~here and doing some~hinf: 
about it. 

Have you investigated this aspect of it? 
Mr. Zu-xr. No. sir. we have not. 
·Mr. Drxe.-\x. "\Vhy not~ 
. Isn't- that the-moit oh,·ious way t.o go~ r1!.ther• thati to come: back :for 

more nionev to rel:Jui ld. them ? 
Mr. Zuxr. Yes. 
Mr. DuxcAN. Am I incorrect-did someone tell me these buildi:ags 

we-re 10 years or l~ss of age? ·-
Isn'fthat a fair statement? 
Mr. Zuxr. Yes. 
Mr. Duxc.Ax. Has this deterioration just lwgnn to be vi;:;ibl~ in the 

last fe~_pwnths, or is this something that was visible within months 
of occupancy? 

l\fr. Zrxr. I am not aware of the sit nation. 
Mr. Dux cAN. You are not? 
Mr. Zuxr. No. -
Mr. DuNCAN. \Veil. who would be? 
)fr. Zcxr. Onr plant managers probably would he. Bnt we do have 

1:1, problem ·with our bnildin~"S i!l some hc-~tions . 
. Mr. DcxcA-"'. \Yeren't they all let out to •"on tract.? 
Mr. Zrxr. Yes. • 

, ~L·. DcxcAN. T~1.ese were not self-constructed, as a ~-lf-ht>lp Indian 
tt;.mg? · 

Mr. z~xr. No. 
:!1-fr. DcrxcAx. If thPv hac.l be~~, I h:-~ they wouirl_ ·~·;~:.c.~ faiEHI.! .:;art.. 
.Mr. Zuxr. ProLably ·bett~r constructed. -
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J,:rs·t· (lp co:ssTRUCTION CONTRACTORS 

~:fr.-Dt.-xc,,!.;-. I C::tink that we ought to ask vout muinte.nanet> ,nan 
!:o s~·pply for the· recrml at. this point tbP !lam~s and addrt>~Bes ; : ~!H~ 
dPsi!:.wrs and tlte eonsrruction contractors on each one of the~e 
builclin21>. 

Mr. YATES. AwJ th~- architects. 
)fr. Dr:scA:s. _\.ll r:~ht. Th<" arcni;ect. thP desi~"IH't'~ thP. contr~:etor, 

the nmounts yott rai(~~ .-·hat if any ett'ot·t:s were made Cf! have r11" eon­
trac-tor ma l~e ,td! :iHEwuts, either in dollai· damages~ or by resrorir.g 
the hni!diw: lr: tii.:-; (:onliition that it should have been c,>nst.mcte-1 to 
in tht' first place. 

)l;-. YAir:s. )Ja:7 J ~uppien1ent that? I think we would likf' to lmow. 
in addition. whut. insor-;:tion nwthods you employed, not . ..:mly ~•t thE: 
time of con~tl'Udicm. but. abo. say.. a y€ar later, by somebody che.ck:mg 
to see wlwn this deterioration took place. 

1Yould your local people know that.? 
Mr. Zc:11a. Y cR. 
Mr. YATES. A eel would they have ad vised you about that'? 
}fr. Zu:sL Yes. 
Mr. Y ATI:S. 'Y ould your filf's show that~ 
1\fr. Zu:s-r. Yes. .. . · · - · 
1\fr. YATF.t;. Please pro•-ide that information for the rec.ord. 
[The information follows:] 
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~A.MES l'.rm ,\DDR£SS£S CF ;~~E CO!i51hl.:CTIGN CONTRACTORS 

S;mostee School -,P:10togravh L 2, 3, 4·, 
~o. -2-·f; 23, 2.1+, 25, 26, 21: & Zb 

~ot:t.:act.o::- - North?.co.st Consi..r":.tiLl~ Co. of w. Virginia 
500 SycE.rr,ore Street 
Tiffin, Chio 

Contract $3,85~,000 
Award 4/11/66 
Ins?ection - B.I.A 
Architect/Enginee>c - In-house 

J.'t. Defiance ~-::_~- Phqto~raph 5, 6, & 7 
c.:mst:ructed 1938. f:ecords la.d:iug. 

Tcad1ena Roarding Schco1 - H.n<:ograph 8, 9, 10, 11 
& 12 

Contractor - H.R. l·!cl!rice Constru::.t!on Co. 
Draw~r B:lO 
Faruti;1c;ton, Nat.: }:.o;::dco 

Collt1:&C\: - $1,437,000 
At.,ard - 4/13/62 
lnspection- B.I.A 
Architect/Engi~eer - In-house 

Ft. Wingate High Schocl - Photograph 13, ·14, 15 & 39 

Contractor - Kaufro3n & Broad Eldg. Co. 
3033 N. Centr~l, Suite 408 
I'hoeni:r. 12, Ari-;:0n.:1 

Contract $5,597,900 
Award - 6/28/63 
Insoection- B.!.A 
Ar;::~"titect/Eng:f.neer - Kruger, La~ & Hetldersctt 

!lbu1uerqc~. N~w Mexi~o 

Un:f.cfentified Lee c.~.: nn - Photogr.ipl". 16 & 17 
- ·Data mavailable 

I. -·. lS, 2C, 21, & 31 

Co::t=actor - Lembke Constructi.on Co. 

cor.trac·t· 
Aw.:trd 
1</t 

A!bu(!uerque,· New l.{exico 
$758, &02 

- 4/6/62 
!c-house 
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Cont:::<.>ctor - llo!·thc:.st Construct~.o~1 Co, of tv. Virgin:l.il 
Cc-:lt.T.ac.t ~4, 195,080 
.Award 1/20/64 
,;\Jf:. - Ir..-hOI.lSe 

Contractor Le:nh\e Construction·co., Inc. 
?.0. Box455 

Cuntrect 
A·.o~erd 

A/E 

Alo~-:;_•Jerque, New !1ex1r:o 
$3,195,C62 
J.0/19/62 
In-house 

!~Defiance Su~fic~- Photogre?h 33 
Unkn9Wil due to lack of records · 

Ft. Wingate El~me11.tary School -. Photograpi1 35 & 36 

Cont=actor - George A. Rutherford, Inc. 

Contract: 

Box 1778 
Albuquerque, New Mexico 
$1,176,800 
7i8!59 Award 

A/E. -. In-house · 

Ccntractor -

Contract 
Aw~rd 

A/E 

P.esselden Construction C:>. 
P.O. Box 3146, St~. D 

. Albuquerque;· Ne•,r He:.d.cc.. 
$144, 840 (girls dorm) -
9/23/60 
In-hou~e 

Ft. Wineate - 1906-39 - P~otograph 37, 38, 41, & 29 
lack of records 

TUba City Boarding School - Photo3reph 42 
Built 1919 - unknO".m due to lack of recorq,s 
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Tr.!l pr'!;j'~·cs we::•! !r.::JI€~,?·1 duri!l~ e0n;;trt:ction. Also a 1-y'!t!r warranty inspef'­
tion W11..:; :xcrfo::;...;""-1 and rontraetor deficiencies rorre-::ted for each project in 
14.:-e.>t·d<.~nc-~ yrit!' ~!e!'.(iar._: pr<'..;cdun..s. 

:Mr. DuNCAX. -~·~r. Chairm:11:---,-I would like to s~e a sample copy n.t 
!ea3t o! yon~· cont!·ad with the a.rchitect or designe~, and your contraf't 
With tne ouildin;; contractor, tc see '\V~HLt Sp-~cific.ations, what perform-
811C.:.>. s--:.andl>.rds, yvu hr.d i11 :ho~e contracts. And it seems to me that 
you onght to be emn.acting the Solicitor of the Bureau of Indian 
~iffairs, the Deprtri:ment of the Interior, to see w!J.ethe:.- the Department 
of JuE-tice.vJght ~-) lo-Jk ir>.to this Oi' not. 

)fr. YATES. \Ve wiil cllll the Solicitor's Office and have him look into 
~.his m~tt€r for yr.~:!. 

[2\'"0'l'E.-The'ir•forinntion ,,·a:: supplied to t!1e committP.e.] 

CON8TRUCTio::-; STANDAP.DS 

· ~,f~·. -YATES~-Has the BIA e\·e!' ccnsnlted with GSA about construc­
ti(m standards? GSA, as you knO\v, does a tremt:.ndous amount of con­
Struction work for the Gm•crnment. 

· :Mr. Zu:sr: I do not recall ever consulting with GSA. 
:\fr. YATr'S. Did BI!1. eYer consult with recog-nized school architoots 

about the de8ign of the school building-s? Did '-"OU use ordinarv con­
bactors for this in layin-g out the (lesl.gn, or did you use school con­
tr-.J.Ctors or architBcts? _ 

Mr. Zu:sr. w-ell, the in •·itation tc bid is maC.e tc dl the A. & E. fir:ns 
·· that have aT! interest -in bidding for t.i1e job. So I >vould have to say 

that the opj_)Ori:unity is there ior this indi\·iJual fi•·m, with .,,aryin;: 
types of expet·ience, to bid for the jobs . 

.lfr. YAn:s. H·:PY many Rchools are thae in the Indian community? 
·Mr. ltL:mcu. 193. 

:r:::Tl-!In~R OF SCHOOLS I:'< POOR COXDlTION 

:Hr. Y A'l.'F:S. And bow m1my :tre in p0o.- condition f 
Mr. ZcNI. Exce11t for the r.':'w mws that !mn; been constructed re­

cently, I would ::ay about 50 percent •:>f them. 
Mr. YATF~<>. Fifty pPrcent of t}->e 19:~? 

- · 'Mr: Zuxr. No; except those that have t-een r~ce::1tlvconstructed. 
' r -- .H - , , • , ~ . • H.r. l: ,\TES. ow many nave 'jeen recenL;y Cf>!l~'-!''U~ted? I do not 

know what you mean by recentJy; 
)fr. Zrxr. Ten or t-,•;entv. 
}!!·. YATES. So leL.''i ~,-~: 1i·5 !:?•~.:, F'!: '!:;.,:>e!:. !''\C':'!~tlv con~.ructM~. ~f 

the :!.75 <>chools, !low u1ar1y ar'" !n .-le7rrio.. «teet cond'h.!on, compara!.,Ie 
to those in th~ .. pict~'res th::~.t th·: <:vmmittee has viewed today 1 

~fi-. Zuxr. I think that-.\·~...,.;,;_ run-e to provide tbv.t i:Jr th& record . 
. ,r .. y~~" r ~Hnk WA ·mvl,;: :.v knvw~ and 1 thinK- von :'1110"1. .. tc 

k"llO"N, also. ~ -
~.!',·. DuxcJ.X. ::\-Ir. C~a.irmart. I woukllil~e ynu to put in the J-et'•wd, 

too, what steps ycu ,tre taking with res:_--,rw~:. t.o your archit~ctnr:t1 rr.n­
tracts and yonr constructicn con~r~·.d~ t.o ~e :ha•. t~1at dOB...<; not happen'· 
a~in. Tlwre is-no liSP in us putih::'" ad.l-on.s in here-for school construe­
tion for the Indians if we are going t() ho..ve to i·eluild every building 
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cve:-y 10 ye.ln>-a.!:>solpf.eij: not. And ?: think it is inel!m03!1t np.:m ti1u 
But-e:Ju to r.c:v:ise this ~ommitt~3 '.<:1a.:, they u.::e ci.oing, bQ_th to ."CCO~lp 
the lo;ss, 11.nd to prewnt such thil',!!S ha.pryenin~ r..gain. 
'f z~- ~ ..... ,·_ ~ ~- · -' r. ul\ I • .i. >:-..::, SlJ.. 

[The inf:>rrt1ation follows:] 

D•:-r;:;B10s.A'rED CONDITION OF 8CHOOI.S 

Fs.~Wties are designed, co11stru,>ted, and ir.spectt::d U!'ing acceptable pract:c"" 
and applicahle code;; an<I/P.r N'gulations. There is & certain amount <Jf- main~e­
nance re<]uired if deterloruteil conditions are to be minimi;:ed. !n adG.ition, certain 
material has an effective lifetime <:ycle ar.J must be r~"pbcEd on a ~riodic tJ:J.s!,;;. 
Theref.:>~·e,.Jlll facilities a•·n at ~orne stage of deteriomtivn. An eifl'Cti>e m;HU1gf'r 
wcu!d schedule rl.'sources for rC'lJlacing: or re1~air of materials to prolong the 1J;;~ 
ful life of the facilities. O~!r ~timate of facilities which are at the level of main­
tenan~.e indicated in th~ pictures is 10 percent of 175 or 18. 

.CONSTRUGTIO~ EACKLOG 

Mr. Y A'i"ES. Do you hav~_a current backlog of con!'>truction needs of 
Indian schools? · - · 

Mr. Z 'GNI. Y e~; we do. 
Mr. YAT.E8. 1Yhat is that backlog? . . _ . 
Mr. Z"GNI. Construction backlog.:..._as I mentione-d earlier-is around 

$500 million. 
}fr. Y.vrEs. Is the br£klog- for new construction? 
Mr. ZuNI. Thisis all new construetic•n. 
lfr. YATES. How m:my schools a-re rep1-cst>nted by that fig are 1 
:Mr. ZuNI. This represents all construction. I do not k•1ow what per-· 

cent·of this would-i·epresent schools . 
.Mr. l\lcKA Y. :\Ir. Chai.rman--d.O€S that tal:e into c.onsiderati.c,n the 

study? The Commissioner testified here that they a1·e in the p~·ocess of 
reviewing their ,;~Ped," for more schO<'ls hecrw~e rheir HUlllf"'.'l'3 oi 
children and aniilr.bility of 3chools were not add~ng up. }.nd they sa!d 
they arc. in the proeess of that. \Yhea is it coming out-do W<? hlw~> a 
note as to when they will complete. that! 

Your fig:u;e does not Uf!ticipat<.: the r~13u1ts of th11t study? -
Mr. Zu!\'"::. That is r!ght. It is entirdy possible thr:t :-ts w~ c()ntin:.~e 

our study, that because oi shift in po!mlations ou a reserTr.tior,, or 
economic shift. t'!1u.t some of the schools that are planned wil! not 
materialize. · ~ 

lfr. )felLY. How recent is this figure of $500 million? 
Mr. Zu~I. It is fairlv recent. 
~;r. McKAY. :\ferwii1g what-6 months. 1 ::ear'? .. 
Mr. Zc~il. Alx-:1t a vear ago. · · 
~fr. i1IcKAY. '\Vould you pro<ide tm· ~:1e rec:}rd nmv JO!l ar,.iYed at 

that fl~'"llre? 
.lft-. '.ZuN::. Yes. 
-);fr. McK \Y. And the statistics vou ••.sea t.o dete.=-.::::ne ~~'?"'i ~~nd. th~ti 

sort of thin!!. • 
M,·. ZuNr:-1es. 
[1'he information follows:] 

. CONSTBUCTIO?l RE~UIJtEME:<T 

, The $;:>,.')(} million constrncti•m requirem<'nt was deveiO!JN~ by our ::::obt :'aP'!;r:· 
offil"fs and reflects the n~s for facilltie,;; n.t locatir•ns Ea•~,·r tl:.·.:-ir j·.::is~Ue::•.•I: . 
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Esi;ablil"'hed critcrin are t;~:!d in d~VI'lJpir.g E:::r>'au coast:.-uct!f,;t p::"io::i.t!~.; !vr 
i>u(~get :tequests. 

BL\ liAINTEXANCE CO::'J.!PARED ';VITI! OTHF~~ At1LX(':H.:.S 

:Mr. YATE~. Has BIA ever ('Om pared th!::ir mrLintenr..nce figu.rrs with 
t.i10Ec of other Federal a~Pneies or ~hool ,-Esrricts ~ 

Mr. Zuxi. I am not a,.ware tlutt thE>y do. 
Mr. YATES. If you. (:.i'Z not a.wa<e of it., it me::.:.ns thr.t the. BI :\.is not 

aware of it, does it not? 
:Mr. Zuxr. Yes. 
Mr. YATts. So the BIA is not :rwa.l:e of it. 
Mr. '\VIL&<s • .Mr. Chairman. oYer the vetrs we have comnar~d our 

inainte.nance standards to GSA st:lndarus, over n. number of years. 
:Ufr. YATEs. '\Yha.t do you mean by thut--you have compared rhe.m? 
J'i!r. \Vu,ES. 1Ve1l, we w0v ld sa.y GSA ho.~ ~1.50 p.:r S<f..Iare fcot, and 

HIA has some other number. I c~m go back lo the j1"stiS.cations over 
the years and find that: ii you. vmnt :oe to, where we ha.ve c.ompared 
it to other standards. -- · · 

Mr. YATES. Have you compared them with other schools? \Ve 'lre 
_talking about schools. . . 

Mr. 'WILE..'i. I thought you said other standards-excuse me. 
M•·· YATES. These are schools we are talking abvut. Have you com­

pared thf:'m with other Si.:hoo.i.s? 
- Mr. "\Vn,Es. Not that I recall. I thougH yoa snid o:-her si:a:1dards. 

Mr. YATES. You hayen't compared them w\th school districts, have 
vou1 
" Mr. \Ynxs. Not tbat I recalL 

:Mr. McKAY. Dces GSA del:'.l with stancards for militarv sch00is or 
is that the responsibility of 1ocd ~eLool cii:;ti'icts? ·· 

.Mr. \VILES. I suppose._Ormilitary staadartls. .. . . . 
1\Ir. YATES. Mr. 1Viles, i.s there. any reaeou why th~ Indian schools 

should deteriorate so mach more rupidlv than the schools in the urb<1n 
community'? • . 

'M'r. WI.LFA~. ~; ot that Lknow of, Mr. Chairrnan. . _ . 
:Mr. YAn:s. The same expenditures are made for construction, are 

they not? 
Mr. \Vnxs. RiQ"ht. 
Wait a minutB; there may be a reason. 'l'he Bure:lu's facilities are 

l- '. t ']" . • , - .• . •J Q' h , d 1)(}3-!'(.!~ng .ae,.:tt~s. ·wnere tne d•lH?_rp,n nre t wre :.~~ ours, a. aay,.;:;.n 
·the scn.o'}l buJ:ln:g:' a.r\:' u~.ed dunn;:!' rhe c.dlO,)] day a:.a .sometimes 
dt-er ~he ;orh:Y.)]. day ~0 the B~A on:l.rrling ~Cll(J01 'Vlll get?. lot mor~ 
n.:;e rhan t:1e on,ui:u•: lt'i"' schoo~. 

.· 

~fr. · Y ATE-8. H~ve· "')ll .:;,'en tlie mcr;;.~~s? 1 s t11a;, a rt-ason wlw thP, 
wa.l!s :.nth~ o~ltsir-1;:: ·::::1011lJ rrac.l,.;or tha. roofs wear out? · 

:v.:::-. V/'ILES. I wrr_;;; ta~bng :~hout more. we<lr it;.:.,:2.3 the school. 
~.L·. YA"!'::'S. The ·-rai,·.:; w;)dd be Wv!'!' Hwre. 
::'ri!". D'C'>:-':'A~. '\re tE·e not utlldnq r~:.u:.lt ~-:--:!!;!at·:,..,..,_,.. .. and ~~--•· tn 

,·anti;;.}iSJl'. \',';~ ll.re talking about shoddy desiga <l.Ud COP.St.ructi~•Ti. 

~!:r. YATES. D()o;"' thr- BIA h~11·c any sy:::t·~m . .;cr '"<'riiying f.he ade­
qua.cy cf iu:1ding ro:.....1uests by ym.:r iiC>ld people'~ Do yrJu rake the word 
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of your field pfi>ople tha•~ this much m~n~y it.-needed :for u. p:trt.ic.nlar 
:tJllrpo~? 

Mr. Zu~r. ~r::>t nlw:~.~·s. · 
Mr. Y.I..'!'F,;;,. You usJiullv cut them down? 
Mr. Zt.iNI. They usuaJJj· ask fm· more than we c.an afforrl to a.llocvte. 
Mr. y_'\n:.<:. ~o i! they sny that so much money is needed to pren,~t 

a. ~l~col. f:-<?m falhng apprt, ~-ou look :.-.t ~our ~udgGt, and. you d.co..;:.i~t: 
th1s 1s ttte arac-ant you can gn-e thum ratner tium the amount th<Lt lS 
nec~ry; correct 1 

Mr. ZuNI. Yes: nnfortunatelv. 
. Mr. REGt;J.A. '\Vho has final respmtsihiEty for approval d eontr~cts, 
architects, et cetera, in the construt:tion of the building? DOA..s it ro..st 
with the BIA, or does it rest with a loeal board of education? 

Mr. ZuNr. It rests with BIA-the contracting officer i3 :responsible. 
Mr. REGULA. Thank you. 

TP.ANS:FER OF FUNDS 
--

Mr. McKAY. Is there a possibility that any of the funds for main­
tenance are transfe-rable to cau~es otlll'r than maintenance? 

. :Mr. Z'UNI. It is entirelv possible that the funds could l1nd have ~::n 
dil·erted for other purposes. 

Mr. McKAY. How much has been din~rted at any given time in the 
last 4 or 5 years? 

Mr. ZuNI. This is not Rdmitting, however, thrt this is permitt~d t.o . 
·happen. . 

:Mr. McKAY. "\Ve funrl So2 million a vear :for maintena:nre, a!ld they 
.haTe arbitrary authority to mm·e or C'hange it to othe:..· priorities. · 

lfr. Y Nrr.s. \Vhat do vou mean thev have arbitrarv authority? You 
don't have authority to transf~r 'fmcd~~; do you~ . ~ ~ 

l.fr. ZuNI. No. If we weretO'Ifrograiu.it for a different purpose, then 
we would have to get ~rmission. · 

· ~fr. YATES. DOesn't. that alwa.:vs happt>n? 
lfr. ZuNI. Yes. I think there haYe been some instances in which we 

_h~ve come in for such pErmission. . 
Mr. McKAY. Some instances where you ask for permie&ioiJ. 
Mr. YATES. You have requested a c€:rt<tin amount for mn.intenance of 

schools. Do the funds we allocat{l for that. purpose· always go for tha 
maintenance of schools? 

COSI'S OF UTIL:rr:::ES INCRF.ASJ~G 

Mr. Zuxr. Yes. But let me tdl you 0:"' .!~~"'711ml'l.t~..:·eci ~your p£0r'!~ 
?ut in. the field. 

As this c;.;mmittee is aware, the price .of :fuel has !,v~i' up. 
!{I-. Y A rEs. Very signific~,ntly. 
Mr. Z-.rNI. Sc :;orne of onr operators, in 0!"1er ;..--. ;,:·:t :,·;. ·':.-:~~ ~bk:, 

repairing ~ hole in the ,,-a:!. fixing: ClH' rooi. so "h:,t ~hry P&n hr;•,o 
money to pay for the hi~h<>r fuel bills. '.i'l1is results in we clelay o! 
repair work 'Vhich increases thB dPteriorati.r·ll of tlw building. 

Mr. YATES. '\Vhy don~t you request a supp!emental for the,;;·~ extra 
cot.,-'ts ~ · 

Mr. Zlfflt. We have in thepa$t . 

• 
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:.i:·. Y:::r-:::·:. Bu~. :-:oe had nlrendy used some_ of the money for_ the . 
cosL-ll! iu.•d. Then yo11 came back t.o tt3 for" a supplemental to take care 
of e~ther tha f11et m· Bxbg the hole. 

~fr. ~2~:r. y·rs . 
::.rr. YATT'i'. l'he t1uc~tio~1. ia where did the money go~ Did it go to 

fi.x the hole·~ 
M1. ZC£;"1. Of C')cn::;:e, if :'-'OU are far behind and you are in a cat<:hup 

~m~. then the hole~ arc a[-:.-r~~·s nhead. : · 
1\-k YATES. ·what you art sn.ying is that you never catch up~ 
Mr. :Zu:n. That is right. · . . 

BAC.F..LOO lN NAVAJO SCHOOL PROJECTS 

Mr. Y ATF.s. How much of a baekl0g is there on the construction of 
}\{avajo school projects? 

Ms. DoNNELLY. $~10 million. 
:Mr. YATES. That is the bn.cklog for Navajo alone? 
Ms. DoxNEI .. v:. Y !:S. · · . · . 

:Mr. },fcK.A Y. Til at is jusc for repairs-not new construction~· · 
~is. Dox!.;ELLT. That i8 new construction. 
l\Jr. YATES. Xew construction of ,..,.hat. schools?· 
.Ms. D:>x!I.~LLY. Facilit:es. ves. · 
I haven't r.f'tually seen the 'list. This has just recently been updated. 

I was advised $210 million of the new construction was Xavajo. They 
hllv? about :.t $70 to $100 w.il1ion in major alterations,and improve-
ment~. · · · 

~f:r-. Y,\TES. How much rr.oney is going- to be used to ~atch up -with 
t.h2-t b~cklot[ this yead 

Ms. DoNXEL: .. ....-. $1 million. 

E!-~ROLLitiEN'f Pc\'ITERNS 

Mr. REGLI~"-· Mr. Chairman-has there been any evidence presented 
as to the enrollment patt:N·ns for the last 5-year period~ 
_Mr. YATES. In the schools?. 

Mr. R~A>ULA. Ye.:;. 
Mr. YATES. Ask ~fr. Zuni. 
Mr. REGt:LA. Has t-here been any evidence presented here today about 

. your enrollment fi~ues? 
?.~fT. Zu};:r. !.;[ n. 
I will ::tsk-Dav0. will :von respond to the qmsti'm? 
'Mr. ,V.\Rm:x. \1T~ have an or.;;::ing sblily rpg'lrdin!! the overall 

... Bureau em·o~] meu~ .. ". ''-~ ~~: .. v.: !l (l.cwlil1e. SpPeific to the ~ avajo a ron WP . 
· c.an oroviue lhat i;,;·._,~·mation. 

[The mfurmation fo!lo-.,-s :] 

;;.>,•·;uu • REII HtilOLLMrNT 

i>ay ~<:h::oL ....... ----------- .............. . 

~~~~r':~~~~:::::·::::::::::::::: 

1~/i 

1. 2!2 
=u,~~ 
2,1M 

1973 

1, 265 
19, 331 
Z,048 

1974 

1, 255 
1a, scs 
t, 702 

1975 

t,l58 
II, 75i .. 
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Mr. REGULA. This is what concerns me. I have seen a number of local 
school districts get overbuilt because they did not take the time to eval­
uate birth statistics, and project their first grades on through. I am 
wondering if you are making an ac~llrate l'Stimate of what your needs 
will be, and thereby getting a realistic asses,;ment of what would be 
needed in buildings as opposed to what would be ideal. 

Mr. W ARREX. I think this is going to be forthcoming in the report 
that the Senate Appropriations Committee has asked us for regarding 
the off-the-reservation,boarding schools-the costs, the general char­
acteristics and requirements of those schools. There is a population or 
demographic component to those; yes. · 

Mr. REGULA. How could you arri,-e at a $210 million figure as being 
needed for new school construction without those figures being first 
achieved, and then projected'? 

Mr. ZuNI. These are estimates, Congressman. Let me assure you that 
the Bureau can never achieve the ideal funding. 1Ve seldom achieve the 
minimum funding requirements. 

Mr. YATES. You have asked for the minimum for maintenance. 
haven't you? You stated that in your justifications. As a matter of fact, 
you haven't even asked for the minimum, really. You have asked for a 
figure that won't nearly take care of your maintenance needs. Isn't that 
correct? 

Mr. ZuNI. That is correct. 

BIA SUPERVISIOX OF COXSTRUCTION 

Mr. YATES. I am impressed by the fact that I do not think the Bu­
reau should be the one to construct these schools. I think there ought to 
~another agency that is given the responsibility of planning, design­
mg, and constructing the schools, and a system of maintenance and in­
spection established, so that this condition is stopped once and for all, 
rather than going on year after year after year. 

What confidence can the. committee have in the future of BIA con­
struction supervision. based on the past? 

Mr. ZuNI. I would like to propose this, .Mr. Chairman-that we are 
talking about probably five clift'erent sehools. 

Mr. YATES. Only five schools? . 
Mr. ZuNI. The pictures that are reflected. · 
Mr. YATES. Those are not indicative of other schools. 
Mr. ZuNI. No, I am not saying that. 
Mr. YATES. You are not·? 
Mr. Zma. 'What I would iike to do is for the Bureau to investi,!:rate 

the age, the contractor that was involved. the inspector that was in­
volved, and under what conditions the Bureau accepted the buildings. 

Mr. YATES. I think it is about time. 
Mr. DuxcAx. '\Voulcl you also tell us how manv more vears of useful 

life. y_ou would l':xpect to get out of these on a "building·by-building 
basts If we put this money you requested in them? · 

Mr. Zuxi. Yes. 
:Mr. DuNcAx. Because thev mav be ".-orn out now. 
[The information follows:] • 
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USEFUL LIFE ON BUILDING-BY-BUILDING BASIS 

Photographs 1 through 4 - The roofs (installed in 1967) sheWn for 
the institutional buildings started to leak in 1970. The leaks 
were repaired using recognized maintenance procedures • 

• Photograph 5, 6 and 7 - The photographed building was constructed 
in 1938 and the 25 year old roof started to leak in 1963. 25 years 
is considered in excess of the normal roofing material lifetime 
expectanc~. Normal inspections were made and records indicate 
roof repairs were performed yearly from 1965 through 1975. A 
new roof was then installed. 

Photograohs 8 through 12 - The ceiling damage for the Toadlena 
School project was caused by roof leaks. The initial roof was 
installed in 1963 and started to leak in 1966. Roof repairs were 
performed several times a year from 1966 through 1975. A new roof 
system was then installed. Recent inspection indicates that· the 
new urethane roof system is inferior to the original and requires 
replacement within 2 - 3 years. 

Photographs 13 through 15 - The wall and soffit damage for the 
10 year old Wingate Hign School could have been minimized through 
routine maintenance. Tne picturesshow the results of a 10 year 
deterioration cycle. 

Photographs 16 and 17 - The photographs indicate normal residential 
construction for post WWZ. Normal maintenance to prevent soffit 
and fascia damage would normally be scheduled painting and/or 
gutters with downspouts. Gutters in themselves will not solve 
the problem unless properly maintained. 

Photographs 18 through 21 - The Kaibeto School was completed in 
1965. Some of the structural damage was caused by shifting 
soils. Through routine maintenance, the damage could have 
been minimized. 

Photographs 22 through 28 and 30 - The photographs for the Sanostee 
School indicate structural damage caused by extremely unstable doil. 
The problem possibly could'have been eliminated by a different site 
selection which may have solved a portion of the differential 
soil movement. Sand removal, repair of utility leaks and similar 
maintenance is necessary to minimize damage. Corrective action 
should have commenced when damage was identified. 

Photograph 29 - The housing photograph of a 1939 structure 
indicates foundation failure. The house is vacant, condemed 
and awaiting razing. 

Photograph 41 and 42 - The photographs indicate even the better 
older building need routine maintenance to lengthen the useful 
},if e. 
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ROOF REP AIRS 

Mr. DuNCAN. You know, these roofs-I got to thinking about them 
as I walked over to the floor-these are flat roofs, tar paper mopped, 
aren't they ? 

Mr. Zmn. Right. 
Mr. Du~CAN. Have these roofs been mopped at all since they were 

built~ 
Mr. zu~I. I don't know that. 
Mr. DuNCAN. I worricllike to know that- because the first one was 

built in 1967, and that is 9 yPars-they surely should have been mopped 
and maybe another layer of paper put over in that length of time. 

Mr. Zu~.~. Yes. 
Congressman, as a natiYe of ~ew :Mexico, and having lived in 

Arizona, usually the lifespan of a roof, as shown in those pictures. is 
less than 10 years. A contractor will not guarantee anything beyond 
lOyears. 

That means that perhaps some maintenance work should have 
been done, if they are older than 10 years. 

Mr. Du~cA~. They probably should not guarantee them 10 years, 
unless you agree to mop them at least every ;3 years. So if these have 
not been mopped at all, maybe it is not the contractor's fault on the 
roofs. But that still does not explain the foundation. 

MR. RAYMO~D S:\IITH, ·~AVAJO REPRESENTATIVE 

Mr. YATES. l\fr. Raymond R. Smith. who is a member of the X aYajo 
Tribal Council, Budget and Finance Committee and :\fr. Jack 
Crowder are here representing the Xavajos. ·will you please identify 
yourself fort he record. 

Mr. CRowDER. I am a consultant for the NaYajo Area School Board 
Association, and also I am working with the education committee 
today. 

Mr. McKAY. Are you an attorney 1 
Mr. CROWDER. No, I am a consultant. 
Mr. McKAY. 'Vhat is your background? 
Mr. CRO,V'DER. I have beeR involved in the NaYajo reservation for 

22 years. I do educational writing. And I do, a lot of photography 
and gather data for the school board association. I helped organize 
the school board association into a tightly knit unit a little over a 
year ago when it become viable. 

Mr. YATES. Please proceed, ~fr. Smith. 
Mr. s~nTu.l\Iembers of the committee. I appreciate the opportunity 

to make a statement here on behalf of the education committee and the 
Navajo Area School Board Association. 

I am not a member of either one of the commitees. I am a mem·~ _r 
of the budget and finance committee of the Navajo Tribe. Last year I 
testified before this committee with respect to the add-ons for the BIA 
band, and also in respect to add-ons for various operations of the 
Navajo Tribe, which the BIA is supporting the NaYajo Tribe. 

As I have heard here-I was kind of pressed into thi" situation on a 
last minute notice bv :\fiss "\Vauneka. They felt I ,,.:.1" capable of 
explaining some of the areas in which the 'Navajo ' · ,:..,:, especially' 
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the budget finance committee, was involved in the band analysis, 
or th~ budgetary process of BIA. 

As I understand it, the education committee and the N'avajo Area 
School Board Association were here last week conferring with Com­
missioner Thompson to seek ways to alleviate the condi'tion of these 
BIA schools on the Xavajo Reservation. I won't go into the details 
as I have noticed you have seen the photos of these schools, and also 
there was a reference made to a memo dated February 9, 1976, to 
Commissioner of Indian Affairs from the acting area director, and the 
subject was, "Facility llanagement, Compliance with the Laws and 
Regulations," and also it cit~s the flagrant violations of laws which 
is very serious in our estimation as a member of the budget and finance 
committee. 

So the budget and finance committee, as a member. supports all 
efforts of everyone concerned here, especially on behalf of the Navajo 
Tribe, and would like to see something done in this reSpect. 

INPUT OF THE NAVAJO B'C"DGET .\ND FINANCE CO:\BUTI'EE 

I would like to go back to :\larch of 1975. That was a time when the 
budget and finance committee had their input into the band analysis 
of the Bureau, or the budgeting process of the BIA. And as recom­
mended from the local chapter, which is composed of 102 chapters, 
and also from the agency lerel, their priorities, coming from the 
agency and chapter levels, was that education was No. 1. So conse­
quently, you can see here that somebody was at fault for not inform­
ing the budget and finance committee that when you are talking about 
education, you are talking about construction of buildings, you are 
talking about educati~g the people, the students, and also various 
things that are allied in this respect. 

In the limited time that the budget and finance committee was allo­
cated to have their input into the band anlllysis of the tribe, at that 
time the budget and finance committee was making a recommendation 
·to the Navajo Tribal 'Council of certain add-ons, which amounted to 
$12 million, plus or minus. ~lnd at that time, the cnmmittee, the budget 
finance committee, was completely unaware of the financial condition 
of the plant management activities. Had the budget and finance com­
mittt>e known at the time that these financial situations were in such 
deplorable conditions. we would have made a recommendation possibly 
for an add-on, in addition to the $12 million which was presented to 
this committee in 1976. for 1977 add-ons. But thev were not informed 
that these financial conditions of the plant management activities were 
in such a horrible plight. 

Mr. YATES. I don't understand that statement. Isn't the budget and 
finance committee aware of the condition of the Navajo schools'? 

Mr. SMITH. We were not aware of the financial position of the plant 
management. 

Mr. DuNCAN. But you must have noticed them disintegrating, 
though, didn't you, as you 'vent past them. or into them? 

Mr. SMITH. \Veil, the budget and finance committee is a committee 
which deals strictly with the tribal bndget. We are kind of relying 
on other committees to give us the information that we need to ask 
for additional funds, or addons in this respect, in a band analysis. 
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Mr. YATES. Are you saying your education committee, which pre­
sumably knows the condition of the schools, has not requested you to 
ask for funds for the scltool '? 

Mr. SlHTH. I have asked the budget and finance committee and the 
~A.SBA School Board Association, if they were aware of these con­
ditions and they were not aware. 

Evidently the Bureau of Indian Affairs did not make it known to 
the education commitooe of the tribe or theN a vajo Area School Board, 
until they personally inspected these facilities . 

.Mr. McKAY. Aren't those people who live in the area members of the 
Navajo School Board? 

.Mr. S:liiTu. Yes, sir. 
Mr . .McKAY. How do they arrive at policy of any kind if they 

haven't been around to know what the circumstances of their schools 
are? Did they wait for the BIA to tell them what is wrong? 

Mr. CRoWDER. Let me repeat .\Ir. Smith's answer. First he said the 
business and finance committee was not u ware of the financial plight 
ot plant management. The budget and finance committee vmuld not be 
directly involved in our BIA schools because their children go to pub­
lic schools. The school board association are parents of children in 
those schools. They are very much aware and have been for a long time 
of the deteriorating condition of the buildings. 

But they did not know why they were not getting results from their 
criticism of the plant management personnel. \Ve spent 2 ve~rs attack­
ing plant management, demanding that they do more work. 

Mr. McKAY. The BL\. 
.Mr. CROWDER. Right. 
We tried to pin down plant management to make them fix this to­

day, that tomorrow, this next week. \Vhen they didn't do that, we put 
together programs to try to force them. 

Mr. McKAY. But the implication here is that the school board as­
sociation of the Navajos did not report their plight to the finance 
committee . 

.Mr. CROWDER. Because we didn't know it was a money problem. \Ve 
assumed it was because plant management was not well organized. 1Ve 
put together all sorts of attacks on the thing. \Ve did not know they 
didn't have the money to do the work. 

This study has onlv been recently done, abo1tt 6 months. It is the first 
study that has ever been made to show the exad amount of funding 
available to plant managemei1t, the kind of funding that is necessary 
to do the job. 

FUNDS ARE NOT GIVEN TO SCHOOL BOARD 

Mr. YATES. Maybe we do not know how the money that goes to 
repair these schools comes from BIA to the budget and finance com­
mittee. and then to the school committee! 

Mr. 'CROWDER. The monev at no time ever comes to the school board. 
We are purely advisory. We have absolutely no authority. 

FUNCTION OF BUDGET AND }'IN ANCE COM1riil'ITEE 

.Mr. YATES. "\Vhat is the function of the budget and finance com­
mittee? 

l-
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:Mr. C'~owDER. They are invited each year to participate in planning 

of a block of monev. about $200 million. They are asked, what priority 
is first, seconrl. and~ third? 

Mr. YATEs. Bv BL\.? 
.Mr. CRowoF.R: Yes. 
Mr. YATEs. And you told RIA that your first priority was education? 
Mr. S:mTH. Yes: education. 
Mr. YATES. Did that )nclude the rehabilitation of the schools? 
Mr. S:mTir. "'hen you talk about educ_.ation, yon are talkin!! about 

education, educating students. and that entails construction of sehools; 
and maintenance of schools. So this all ties in. Thev are all allied. 

So when the hand analysis was brought to the budget and finance 
committee, the Bureau fiscal officer should explain -to the budget 
finance commit.too that thrse thin!r'S should haYe bef'n joined together. 

Mr. Y.\TES. Do vou mean the BIA man should haYe told you~ 
Mr. S:ltiTH. Th.at is the way I feel. As I stated, the budget and 

financ-e committee, we are usE-d to a tribal budget. which has line items 
This is from YE'ar to vear. But vou have the BIA band analYsis which 
talks about 9.5 pE>rcPnt, 110. 120 percent constraint fundii1g. So this 
wn.s completely foreign to the budget and finance commit.t{'e. when it 
came to us in that fonn. 

And we told the BurPau of Indian Affairs that it was complete.ly 
foreign to us, that we did not know what they were talking about. 

Mr. Y A~s. Is this the BIA agent you are talking about, the area 
representative? 

Mr. S:mTH. BIA fiscal officer from Gallup. N. ~fex. 
Mr. YATES. Apparently there was a misunderstanding betwet>n you 

andtheBIA. 
:Mr. SlHTH. Yes. The budgPt and finance committee did not ful1J 

!lnderstand the way that the band analysis operates or how this fund­
mg process was done. 

But we did select a subcommittee of the budg-et and finance com­
mitt~ of the Navajo Tribe, and we did work with the fiscal officer, 
and we did come to some sort of understanding. 

Mr. YATES. An tmderstanding as to what~ 
:Mr. SMITH. As to how the 95-percent. the 110-, 120-percent con-

straint funding was allocated. . 
:Mr. YATES. Then vou understand it more than we. do. "What does 

that. mean~ • / 
BUREAU ;pRIORITY SYSTEM 

Mr. SMITH. Let me try to explain that. If I am wrong, l\fr. Zum 
will correct me. 

You have a base figure, which is picked up from the previous year. 
The Bureau is asldng the tribe, "\Yell, all right. you have a base 
figure for 1976. which is x amount of dollars." They say: "All ri~ht. 
if you are cut 5 percent. how would you allocate these funds along 
these line items?" Or they will ask the question, "If von get 110 
percent, or 10 percent orer 100 percent. how would you a1locate these 
funds in these line items?" 

Also in the 120 percent-"You are getting 20 percent more. So 
how would you allocate these funds?" This is how the budget and 
finance committee was confronted. And it was very confusing to us, 
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because we have to transfer ftmds back and forth. and you only have 
so much money to play with. 

There is not enough mone.y to transfer into these line items. Conse-
9uently. wht:>n yon get into the 95-percent constraint funding. you run 
mto trouble. 

Mr. :\IciCn-. Then what you are t€lling me is that the BIA said­
" AU right, l\ava.jo Tribe, you have so much money. Now, if that is 
cut 5 perc('nt, what are your priorities?" 

.Mr. S)IITir. Right. , 
Mr. 1\IcK.n-. But in that situation, it was never discussed on any of 

the items as to need; is that right? 
Mr. Sr.nTn. ·wPll, yes--
Mr. :McKAY. I mean, for example-it. is $200 million, we are going 

to cut out 10 percent, or 5 perc.ent of the budget, and if we cut 5 per­
cent, where are your needs? 

Did you at that point discuss the condition of the schools. or the 
condition of the roads, or the conditions of scholarships--those kind 
of things-to make your dec.ision as to 'vhich was priority? 

Mr. S)IITH. Yes. C<>ngressman. 
M.r .MciCn:. But tlw BIA in that discussion did not give it to you. 
Mr. SuiTn. 'Ve took our priority listing from the chapter level, 

and also the agency level. .\.nd their recommendation was that educa­
tion would be a Xo. 1 proirity. Roads would be No.2, housing would 
be No.3, and so on down the lint>. There also was a "Need" column in 
which you could enter any amount you wanted. 

Mr. YATES. 1Vhat is band analvsts? 
Mr. ZuNI. Priority system. • 
Mr. Sl\IITH. :\fay I complete. my statement? 
Mr. YATES. Yes. 
Mr. Sr.rnu. As I have stated here. the bud~et and finance commit­

tee did not become aware of the financial plight of the plant 
management conditions until late 1975. whereupon the area 
plant manager informed the budget and finance committee of the 
mequities of funding for maintenance. For example. I think you have 
the figures there, $1.99 per square foot for the Albuquerque area, 
$1.48 for the Phoenix area. and $1.08 for the Navajo area. 'Ve feel. in 
talking in the budget and finance committee. as was ('Xplainerl by 
the plant manag<'ment for the area. that there are inequities, and there 
is discrimination against the X a vajo. 

Albuquerque and Phoenix are in a geographical area ,;·here they 
do not have too much rain or too much snow. But the NavaJO, we have 
a considerable amount of snow; and we feel that something is lack­
ing-the budget and finance committee fe('ls that these flat roofs 
should not. be built. In other worcls. maybe we should be spending a 
little more money to have a pikhed roof. especially in the heavy snow 
.falls that we have, especially around Crystal, and these are~s. So we 
haw a point there that wt> want to make clear to the comnnttl'e. that 
these things should be alleviated to correct the situation. Also, I think 
you have a resolution from one chaptPr. 

Mr. YATES. \Ve do. Those are already in the record. 
Mr. S:\riTH. And also a resolution !'row the advisory committee, and 

theN avajo area school board. 
i 
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G~ntlemen, I think what I have said here, if there are any other ques­
tions-we do need help in getting the maint~nance money for repairs 
of these facilities on the X a vajo Rescn:ation. 

REPAIR VERSUS SEW COXSTRUCTIOX 

Mr. YATEs. Very frllnkly. ~[r. Smith, I do not know that repairs 
will do any good. It is something we have to take up with the BIA. If 
the buildings are so far gone that they cannot be ~orrected, just put­
ting a bandage or a rubberband around them won~t do any good,~­
cause you 'lire going to ha\·e to have new facilities one of these days. 
The pictures iiHlicate that they are so far gone that maintenance is 
almost impossible. · 

The committee wants to look into the matter. "\Ve want to decide 
whether we will send people out there to look at the condition of your 
schools. The pictures are very graphic. \Ye want to make sure that we 
do the right thing. Just putting money into the budget for mainte­
nance as such may not help you. It may just tide you over a yea~ or 
two. But you may han to have a ne\v school there. 

We are unhappy about the condition of the schools. \Ve are un­
happy about the fact that we were not told everything that we should 
have been told by the BIA. \\?e are grateful to you for coming in and 
letting us ha\·c the viewpoint of the ~avajo Xation, and of the Budget 
and Finance Conunitte~s. 

Mr. S:mTH. ~Ir. Chairman, I would like to make another point. We 
have a bank called the Great \Yestern Bank at "\Vindow Rock. Orig­
inally they also put a flat roof on their building-. Consequently, within 
2 or 3 years it started leaking. So now they have a pitched roof. And 
also we have a surJ<>rmarket at \Vindow Hock, and they also have a 
flat roof, and consequently their roof is leaking now, and it is going to 
cost the tribe $20,000 to at least put some tar over it. But that does not 
solve the problem. So I do not know where the~ architects are comin,(! 
from, or how they desig-n these buildin!!. 

Mr. YATES. I think we ne~d some new architects, ~Ir. Smith . .At any 
rate, thank you and Mr. Crowder for coming today. Give our regarrl<~ 
to Miss "\Vauneka. 

Mr. Sl\IITH. "\V e will. · 
Mr. YATES. ~Ir. Zuni, thank you very much. 
Mr. Zux1. Thank you. 
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