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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE ACTION 

WASHINGTON Last Day: July 13 
July 8 1 1976 

THE PRESIDENT 

JIM 

s. 229 - Endangered Species Act 
amendments 

Attached for your consideration is S. 229 1 sponsored by 
Senators Kennedy and Brooke. 

The enrolled bill amends the Endangered Species Act of 
1973 to exempt sperm whale oil and scrimshaw legally 
obtaine~ prior to the enactment of the Act from the 
prohibifions on the sale of endangered species and 
their parts and products in interstate and foreign 
commerce. 

A detailed discussion of the provisions of the enrolled 
bill is provided in OMB's enrolled bill report at Tab A. 

o.t-1B 1 Max Friedersdorf 1 Counsel's Office (Lazarus) and I 
recommend approval of the enrolled bill. 

RECOMMENDATION 

That you sign s. 229 at Tab B. 

' 

Digitized from Box 49 of the White House Records Office Legislation Case Files at the Gerald R. Ford Presidential Library



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

JUL 7 1976 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled Bill s. 229 - Endangered Species Act 
amendments 

Sponsors - Sen. Kennedy (D) Massachusetts and 
Sen. Brooke (R) Massachusetts 

Last Day for Action 

July 13, 1976 - Tuesday 

Purpose 

Amends the Endangered Species Act of 1973 to exempt legally 
obtained sperm whale oil and scrimshaw from existing pro
hibitions on their sale in interstate and foreign commerce. 

Agency Recommendations 

Office of Management and Budget Approval 
'{-' '.: 

~.
~. '- ;:;:·!1-;;·-- . 

Department of the Interior 
Department of Commerce 

Approval 
Approval 
Approval 

-l _, 

~ 
-

General Services Administration 
Council on Environmental Quality 
Department of Justice 

~, ' 
·~ . .____/ 

No objection 
Defers to Interior 

Discussion 

Under the Endangered Species Act, as amended in 1973, the 
Secretaries of the Interior and Commerce are charged with 
the conservation, protection, restoration, and propagation 

' 
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of threatened and endangered species of fish, wildlife, and 
plants. In this regard, the Act fixed strict prohibitions 
on the import, export, and interstate sale of endangered 
species parts or products. 

During the course of implementing and administering the 
Act, Interior and Commerce became aware of certain inequi
ties and other provisions that warranted modification or 
clarification. Of greatest concern was the fact that upon 
enactment of the 1973 Act, it became illegal to import, 
export, or sell in interstate commerce, parts or products 
of endangered species which previously had been in the 
legal possession of various individuals or companies. In 
practical terms, this involved three situations: (1) sperm 
whale oil sold or to be sold by the General Services Admin
istration to certain private companies; (2) stocks of scrim
shaw held by scrimshanders and other artisans who use this 
whale bone and teeth in their craft; and, {3) all other 
endangered wildlife and back-inventories of their products, 
including captive circus animals. 

To deal with this situation and certain other technical 
problems arising out of the Act, Interior, with concurrence 
from Commerce, recommended a series of amendments which 
form the basis for the provisions in S. 229. 

As enacted, the enrolled bill would: 

exempt from restrictions on the sale in interstate 
or foreign commerce of endangered species and deriv
ative products such sperm whale oil and scrimshaw, 
subject to certain procedural safeguards, as may have 
been held in inventory prior to December 28, 1973, 
the effective date of the Endangered Species Act; 

permit the interstate exchange of endangered species 
and their parts and products by museums and certain 
other cultural organizations without violation of 
the Act; 

provide for the disposition by the government of 
forfeited endangered species and their parts and 
products; 

, 
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provide the same authority to make arrests as was 
available under the original Endangered Species Act 
and certain other acts and which was apparently 
inadvertently omitted when the Act was revised in 
1973; 

modify or clarify the applications of certain notice 
and hearing requirements fixed by the Act. 

In its letter on the enrolled bill, Interior noted, with 
respect to the exemption for sperm whale oil and scrimshaw, 
as follows: 

"The Department of the Interior recommended an 
exemption for endangered wildlife legally held 
at the time of enactment of the 1973 Act, not 
just whale parts and products. Tortoise, 
spotted cats and reptilian products exist in 
this country in commercial quantities, and the 
Fish and Wildlife Service has some indication 
of commercial stocks in other endangered species 
parts and products lawfully acquired prior to 
the 1973 Act. While this Department would 
prefer to have all individuals in possession 
of such items, regardless of the extent or ~ol
ume of their holdings, treated in the same 
manner under exemptions to the 1973 Act, this 
Department favors the granting of exemptions 
for scrimshaw and sperm whale oil and does not 
object to this section of the bill." 

Assistant::~~ 
Legislative Refer~n~r 

Enclosures 

, 



THE WHITE HQVSE 

ACTION MEMORANDUM WASHINGTON LOG NO.: 

Date: July 7 Time: 615pm 

FOR ACTION: George umphreys 7 r 

•ax Friedersdorf • ~ 
Lazarus~ 

CIEP-o---

cc (for infc;rmati.on): 

p ul Leach 
FROM THE STAFF SECRETARY 

Jack Marsh 
Jim Cavanaugh 
Ed Schmut~s 

DUE: Dc:de: Jujf 8 Time: 
53 m 

SUBJECT: 
S • 22 9 Endangered Species Act amendments 

ACTION REQUESTED: 

__ For Necesscuy Action _ _ For Your Recommendations 

__ Prepare Agenda and Brief __ Draft Reply 

....lL_ For Your Comments __ Draft Remarks 

REMARKS: 

please return to judy johnston, ground floor west wing 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have any questions or if you anticipate a 
delay in submitting the required material, please 
telephone the Staff Secretary immediately. 

K. R. COLE, JR. 
For the President 

' 



United States Department of the Interior 

Dear Mr • Lynn: 

OFFICE OF THE SECRETARY 
WASHINGTON, D.C. 20240 

JUL 7 -1976 

This responds to your request for our views on the enrolled bill 
S. 229, "To amend the Endangered Species Act of 1973 in order to 
permit the disposal of certain endangered species products and 
parts lawfully held within the United States on the effective 
date of such Act." 

We recommend that the President approve the enrolled bill. 

s. 229 would exempt sperm whale oil and scrimshaw legally obtained 
prior to the enactment of the Endangered Species Act of 1973 from 
the prohibitions imposed by the Act on the sale of endangered species 
and their parts and products in interstate and foreign commerce. In 
addition, s. 229 provides for several minor amendments to the 1973 
Act which are of a "housekeeping" nature. 

This bill is basically in accord with the recommendations of the 
Administration and this Department as transmitted by the Department's 
legislative proposal to both the Senate and the House, proposing 
certain amendments to the Endangered Species Act. The following 
section by section analysis sets forth the specific provisions of 
the bill, noting which provisions are not in accord with our 
recommendations. 

1. Section 1 of s. 229 waives the requirement that each State be 
allowed 90 days to submit its comments and recommendations on any 
regulations issued by the Secretary of the Interior or the Secretary 
of Commerce in regard to an emergency posing a significant risk to 
the well-being of any endangered or threatened species. The 
amendment leaves untouched the procedural safeguard that limits the 
force and effect of any such emergency regulations to 120 days. The 
Department of the Interior recommended this amendment and concurs 
with it. 

2. Section 2 allows an exemption to the prohibitions contained 
in the 1973 Act for sperm whale oil and derivatives thereof and 
scrimshaw which were legally obtained and held in the United States 
prior to December 20, 1973, allowing them to be sold in interstate 
or foreign commerce. Regulations and procedures governing the sale 
of such items are contained in the legislation. The bill has no 
retroactive effect and does not exonerate anyone from being 
prosecuted for a violation of a provision of the 1973 Act if the 

~~~~elation occurred before the enactment of s. 229. 

~ m 
~ ~ 
~.> "'~ 

l,>?6 -19110 
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The Department of the Interior recommended an exemption for endangered 
wildlife legally held at the time of enactment of the 1973 Act, not 
just whale parts and products. Tortoise, spotted cats and reptilian 
products exist in this country in commercial quantities, and the 
Fish and Wildlife Service has some indication of commercial stocks 
in other endangered species parts and products lawfully acquired 
prior to the 1973 Act. While this Department would prefer to have 
all individuals in possession of such items, regardless of the 
extent or volume of their holdings, treated in the same manner 
under exemptions to the 1973 Act, this Department favors the 
granting of exemptions for scrimshaw and sperm whale oil and 
does not object to this section of the bill. 

3. Section 3 of S. 229 clarifies the intent of the notice and review 
requirements to apply to all applications for an exemption or permit. 
The Department of the Interior recommended this amendment. 

4. Section 4(1) permits duly authorized enforcement agents to make 
arrests without a warrant if the agent has reasonable grounds to 
believe that the person to be arrested is committing the violation 
in the agent's presence or view. This authority was in the Endangered 
Species Act of 1969, is found in all other wildlife legislation, 
and was in the bills which were the basis of the Act. It appears 
to have been inadvertently omitted in the drafting process and was 
an amendment recommended by the Department. 

5. Section 4(2) authorizes the Secretary to dispose of endangered 
species parts or products which have been forfeited to and stored 
by the government. The Department recommended such a provision; 
however, S. 229 restricted it by prohibiting sale. We believe sale 
may be a valid means of disposal under certain circumstances and 
therefore oppose enactment of section 4(2). In no case would 
endangered species or their products be sold if the sale would lead 
to increased pressure on wild populations. The Secretary should 
have discretionary authority to sell, loan, transfer, donate, 
destroy or declare surplus as he deems proper items forfeited 
under this Act. 

6. Section 5 excludes from the definition of "commercial activity" the 
exhibition of commodities by museums or smaller cultural or historical 
organizations. The effect of this amendment is to allow the interstate 
exchange of displays between such organizations without violating the 
Act. The Department of the Interior by administrative regulation on 
September 26, 1976, further defined the term "industry and trade" as 
it is used in the Act's definition of the term "commercial activity." 
The new Department of the Interior definition narrows the scope of those 
activities which are prohibited by the Act, that is, activities involve 
"the actual or intended transfer of wildlife or plants from one person 
to another in the pursuit of gain or profit." This definition is broader 

2 
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than the amendment in the sense that it would probably permit other 
persons or institutions to make nonprofit transfers. However, the 
amendment was necessary because the Department of Commerce has not 
adopted the same definition as the Department of the Interior. 
In explaining the bill on the floor, Congressman Leggett stated 
that the amendment was not intended to limit the Department of the 
Interior's definition. This being the case, we have no objection 
to this amendment. 

Honorable James T. Lynn 
Director 
Office of Management and Budget 
Washington, D. C. 20503 

3 
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! JUL 1976 

Honorable James T. Lynn 
Director, Office of Management 

and Budget 
Washington, D. C. 20503 

THE ASSISTANT SECRETARY OF COMMERCE 
Washington. D.C. 20230 

Attention: Assistant Director for Legislative Reference 

Dear Mr. Lynn: 

This is in reply to your request for the views of this Department 
concerning S. 229, an enrolled enactment 

11 To amend the Endangered Species act of 1973 in order 
to permit the disposal of certain endangered species 
products and parts lawfully held within the United 
States on the effective date of such Act. 11 

S. 229 amends the Endangered Species Act of 1973, so as to authorize 
the Secretary of Commerce to grant exemptions for a period of up to 
three years for the sale of 11pre-Act endangered species parts 11

, limited 
to scrimshaw and sperm whale oil and its derivatives. This authority 
will allow time for those holding such products to dispose of their present 
inventories. Sufficient safeguards are provided to prevent additional 
taking or trade in endangered species. The bill also includes language 
that preserves our ability to prosecute persons who violated the Act by 
trading in prohibited parts or products prior to the exemptions contained 
inS. 229. 

This Department recommends approval by the President of S. 229. 

It is anticipated that S. 229 could result in increased cost amounting 
to approximately $150,000 and six people for fiscal year 1977. This 
same level of funding and people will be needed through fiscal years 
1978 and 1979. 

Sincerely, 

~~·1E! E. Kas ys 
nt Secre ry for Administration 

' 



UNITED STATES OF AMERICA 

GENERAL SERVICES ADMINISTRATION 

July 1, 1976 

Honorable James T. Lynn 
Director, Office of 
Management and Budget 
Washington, D.C. 20503 

Dear Mr. Lynn: 

WASHINGTON. DC 20405 
:. ; 

L,.: .. i: :JDGET 

By letter of June 30, 1976, you requested the views of the General 
Services Administration (GSA} on enrolled bill S. 229, 11 To amend 
the Endangered Species Act of 1973 in order to permit the disposal 
of certain endangered species products and parts lawfully held 
within the United States on the effective date of such Act." 

Section 2 of the bill provides in part that the contracts 
entered into by GSA with private companies for the disposal of 
approximately 23,400,000 pounds of sperm oil are valid notwithstanding 
the prohibition set forth under section 9(a){l)(F) of the Act. GSA 
requested that language be placed in the bill to make clear the 
validity of such contracts and to assure that they wi 11 be performed 
by the parties as contemplated. 

GSA supports enactment of the enrolled bill. 

Sincerely, 

JACK ECKERD~~/ 
Administrator 

Keep Freedom in Tour Future With U.S. Savings Bonds 

, 



EXECUTIVE OFFICE OF THE PRESIDENT 
COUNCIL ON ENVIRONMENTAL QUALITY 

722 JACKSON PLACE. N. W. 

WASHINGTON, D. C. 20006 

July 6, 1976 

MEMORANDUM FOR JAMES M. FREY 
ASSISTANT DIRECTOR FOR LEGISLATIVE REFERENCE 
OFFICE OF MANAGEMENT AND BUDGET 

ATT: MS. RAMSEY, RM. 7201 NEOB 

SUBJECT: S. 229 - Enrolled, "To amend the Endangered Species 
Act of 1973 in order to permit the disposal of 
certain endangered species products and parts law
fully held within the United States on the effective 
date of such Act." 

The Council on Environmental Quality did not support this bill 
in its final form because of the difficulty of effective en
forcement. However, because the bill contains some safeguards 
for preventing sale of illegally imported products, we do not 
object to the signing of this bill in its present form • 

. Yc~ tJ,;____ 
Gary L.lWidman 
General Counsel 



ASSISTANT A'tTORNEY GENERAL 

LEGISLATIVE AFFAIRS 

llrpartmrnt nf lfusttrr 
lfasqiugtnu.II.Q!. 20530 

Honorable James T. Lynn 
Director, Office of Management 

& Budget 
Washington, D. c. 20503 

Dear Mr. Lynn: 

July 6, 1976 

In compliance with your request, I have examined a facsimile 
of the enrolled bill, S. 229, "To amend the Endangered Species 
Act of 1973 in order to permit the disposal of certain endangered 
species products and parts lawfully held within the United 
States on the effective date of such Act. 11 

The first paragraph of s. 229 makes only a technical cross
reference amendment to 16 U.s .c. 1533 (f) (2) (B) (ii). Section 
2 of the bill provides authority to the Secretary of the Interior 
to exempt two classes of endangered species products, sperm 
whale oil and scrimshaw, from certain prohibitions of the 
Endangered Species Act, including criminal prosecution, and 
further specifies the procedure to be followed by persons 
seeking such exemptions. Section 3 of the bill authorizes the 
Secretary to waive the 30-day notice requirement in issuing 
permits in hardship exemption cases where an emergency situation 
threatens the health or life of an endangered animal. Section 
4 corrects an apparent oversight in the Act by authorizing 
enforcement personnel to arrest without a warrant persons 
committing violations in their presence or view, and also provides 
the Secretary with authority to dispose of forfeited property. 
Section 5 exempts exhibition of commodities by museums and 
other similar cultural or historical organizations from the 
"commercial activity 11 definition contained in 16 u.s.c. 1532(1). 

Sections 3 and 4 of the bill embody provisions we have 
previously reviewed with approval. We have no comment on Section 
5 of the bill and defer any judgment to the Department of the 
Interior. 

.. 
\ 
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We believe Section 2 of the bill may be unconstitutional. 
That section makes exemptions to the Act available to two 
classes of products, sperm whale oil and finished scrimshaw 
product, that were lawfully held on the effective date of the 
Act. No justification or explanation for the favorable treatment 
afforded to these two classes appears from the face of the 
bill. We are informed by the Department of the Interior that 
the legislative history of this bill also does not, in Interior's 
opinion, provide a rational basis for such classification, 
nor explain why exemptions should not be afforded to all 
endangered species products if they are granted to any. 

The Department of Justice defers to the Department of 
the Interior as to whether this bill should receive Executive 
approval. 

Sincerely, 

~~~- ... -~ 
MICHAEL M. UHLMANN 
Assistant Attorney General 

-

' 
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l1EMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

JIM 

MAX 

WhSHINGTON 

July 8, 1976 

CAVANAUGH Alll 
L. FRIEDERSDORF (11"\J 

S. 229 - Endangered Species Act amendments 

The Office of Legislative Affairs concurs with the agencies 

that the subject bill be signed. 

Attachments 

, 



THE WHITE HOUSE 

WASHINGTON 

7/8/76 

TO: Bill Kendall/Charlie Leppert 

FROM: Jane Greenleaf 

Comments Please 

BK - sign 
CL - passed House by voice vote 

recommend sign 

' 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20503 

·. 
JUL 7 1976 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled Bill S. 229 - Endangered Species Act 
amendments 

Sponsors - Sen. Kennedy (D) Massachusetts and 
Sen. Brooke (R} Massachusetts 

Last Day for Action 

July 13, 1976 - Tuesday 

Purpose 

Amends .the Endangered Species Act of 1973 to exempt legally 
obtained sperm whale oil and scrimshaw from existing pro
hibitions on their sale in interstate and foreign commerce. 

Agency Recommendations 

Office of Management and Budget 

Department of the Interior 
Department of Commerce 
General Services Administration 

. 
Approval 

Approval 
Approval 
Approval 

· Council on Environmental Quality 
Department of Justice 

No objection 
Defers to Interior 

Discussion 

Under the Endangered Species Act, as amended in 1973,.the 
Secretaries of the Interior and Commerce are charged with 
the conservation, protection, restoration, and propagation 

' 
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94TH CoNGRESS } 
1st Session 

SENATE 

Calendar No. 57 
{ R~ORT 

No. 94-63 

SCRIMSHAW ART PRESERVATION ACT OF 19'75 

APRIL 4, 1975.-0rdered to be printed 

Filed under authority of the order of the Senate of March 26, 1975 

Mr. MAGNUSON, from the Committee on Commerce, 
submitted the following 

REPORT 
[To accompany S. 229] 

The Committee on Commerce, to which was referred the bill ( S. 
229) to aniend the Endangered Species Act of 19'73 to make it more 
consistent with the Marine Mammal Protection Act of 19'72, having 
considered the same, reports favorably thereon with a title amend
ment and an amendment in the nature of a substitute to the text of the.
bill and recommends that the bill as amended do pass. ~ <-

PURPOSE 

' 
S. 229 is designed to preserve the_art of scrimshaw, which origina~d 

during the nation's e;trly years by New England whalers who etchclk 
designs in, and carved: figures from Whale bone and teeth as a means of -··-' 
passmg the time during the long months spent away from home on 
whaling expeditions. As the nation grew and expanded westward, 
the popularity of scrimsa'Y grew as well, and today _the art is practiced 
throughout the country, m areas such as the Pacific Northwest, the 
Southwest, A,laska and Hawaii. Today's artisans, in addition to prac
ticing scri]JlShaw as it was ori..ginated_ in New_Eng}and, have adapted 
the art and~ developed n~:W ~ova~I~ns whiCh reflect the heritage 
of other sectiOns of the nation l1l addition to that of New England and 
which ·are not restricted to nautical motifs. 

Due to the prohibitions of the Endangered Species Act of 19'73; 
a.rtisans 'a.re now prohibited from selling their finished scrimshaw 
p!"Qducts. in ~te,rstate C<!~erce. Whil~ other. media, such as ~ee:f 
bone~ c~uld pe legalJy utihZe<i\ most art~sans have. not. had sufficient 
time to adapt the1r craft to other matenal. Thus, in order to. assure 
the preservation of this art form, S. 229 permits the Secretary of Com
merce, who administers the_En~angered Species A-ct with respect to 
whales, to grant e~emptiohs for a limited p~riod of time for the sale 

38-010 
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of fii1ished scrimshaw products in interstate commerce. This legislation 
would permit scrimshanders safficient time to both dispose of their 
present inventories and to adapt their art to a new medium, without 
encouraging an endless trade in products of endangered species. 

BACKGROUND AND NEED 

The Marine MammaJ Protection Act, which was passed by the 
Congress on October 21, 1972, was designed to prevent the further 
slaughter and depletion of marine mammals throughout the world by 
removing the United States' market for the parts and pr~ducts of 
these mai1llllals. The Act prohibited the importation and sale in inter
state and foreign commerce of such parts and products, although 
these prohibitions did not apply to marine mammals taken prior to 
December 21, 1972, the effective date of the Act. 

In 1973 Congress passed the endangered Species Act of 1973, which 
strengthened its 1969 predecessor by prohibitmg not only the importa
tion, but also the sale, of endangered species and their parts and 
products in interstate and foreign commerce. Unlike the Marine Mam
mal Act, however, the Endangered Species Act contains no retroactive 
exemptions for the interstattl sale of parts and products of endangered 
marine mammals which were legally held under the 1972 Act. This 
inconsistency has resulted in a great deal of confusion in the enforce
ment of the 'laws 'and has created financial hardship for scrimshanders 
and other artisans who deal in carved whale bone and teeth. 'I'hese 
individuals possess substantial inventories of legally acquired whale 
bone and teeth used in their craft but are prohibited from marketing 
their finished products under the 197'3 Act. Since exemptions for the 
sale of these art objects cannot be granted administratively, legisla.tion 
is needed to rectify the situation. 

LEGISLATIVE HISTORY 

During the 93d Congress, S. 3751 was introduced in the Senate on 
July 11,1974 by Senator Edward M. Kennedy (D-Mass.) and Senator 
Edward R. Brooke (R--Mass.) and was referre~ to the Senate Com-
1Ueree Committee on July 19. A revised hill, S. 41~8 which was more 
limited in scope than S. 3751, was introduced by the same sponsors on 
October 10, 1974 and referred to the Senate Commerce Committee on 
October 19. No further action occurred with respect to either bill dur-
ing the93d Congress. . · . . . · 

On January 17, 1975 Senators Kennedy and Brooke introduced S. 
229, which was identical to S. 4128 of the 93d Congress. The bill was 
referred to the Sen~te Con:merce. Committee. on January 17, 19715. 
:\fte~ a comment p~rwd dur1hg whiCh the pnbhc wa~ asked to exp~ 
Its views on the bill, the Senate Commerce Committee reported oan 
am~ndment to S: ~29 i~ the form of a substitute'bill. Following are 1ihe 
mawr new provisions m the amendment: . .. .·, . 

Deliineation of Oongre.sBilm.ali'lltent.-:'rb.e amended version o~:ff,; 
22~ sets forth. more clearly the inte~t of Co~ess in enacting the 1~
latwn-that Is, to preserve the native American art of scrimshaw ~ut 
not ~ promote or. pel'p~tuate ~he t~ade _in produc~s .of endan~ef'l<l 
spemes. The Conumttee VIews this legLSlation as proVIdmg a trans1hon 
period during which scrimshanders may sustain themselves through 
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the marketing of their finished products in i~tersts:te c<?mmeri£ wh}le 
at the same trme adapt their art to other med1a whiCh are lega or m-
terstate sale. d · f th b'll 

Limited Ememption Period.-Under the amende versiOn o . e t/ ' 
the Secretary of Commerce may grant. for two years 'Riter .the e BfJ
tive date of the Act exemptions for the wholesale sale add fupmen~ 1d 
interstate. commerce of fillished scrimshaw P.roducts an . or a perio _ 
of seven years after the effective date exemptions for: retai.l sale lor rr 
sonal use of finished scrimshaw products. The des1gnat10n o a 1me 
d rin which exemptions may oo ~nted is ~referable to the open 
e~del ;r;>rovisions of the original.iJJill which m1ght have encokr:~ed 
smu Im of endangered s,eecies in the future wh.en a mar e or 
scri!~ha!- products would still exist, but legally acqmred stocks would 
have been depleted. db h c "t 

Re or~ing Procedures.-The amendment re:porte Y t e omm1-
tee s!'ts forth S:(>BCific reporting procedures whiCh must ~ met by any 
individual seeking such an exemption. Among t~os~ reqmdmentf :~e 
the submission to the Secretary of Commerce w1thm 1~0 ~ys o e 
effective date of the amendment of a complete and detailed mventory 
of all holdings of whale bone and teeth. The Secretary may grant ex
emptions only for holdings thus reported. . b · t 

In addition any individual applying for an exemptiOn mht sd mi 
to the Secret~ry all available sales records, reports and .ot ~r be~u
ments to show that the holdings. for wh~ch ~the exem. p~10n lS m~ 
sou ht were legally acquired. While the b111I.tself contams no pena 
tiesg for the submission of falsified records, 1~ s~ould be lfOted that 
federal law (18 USC 1001) prohibits the subm1s~1o~ of falSified docu
ments rand· data in any matter within th~ jur~sdict10n ohf any hi!bl!:-rt
ment or ency of the United States. V10lat1on of. sue . pro 1 1 wn 
is punish:tle by a fine of not more than $10,000 or Imprisonment for 
not more than five years~ or both. h 1 te th 

It shocld also be made clear that in order for stocks of w a e e . 
and bone to have been legally acquired prior to Dece~ber 21, 1972, 1t 
is not enough that these materials were purchased prwr to thht d~~· 
Rather the must have been imported prior to t~e da~e w en e 
subject'whJe was placed on the Endangered SpeCies List pursuant 
to the Endangered Species A.ct of 1969. . . . f th 

S cial Taak FO'I'(Je.-J:n. order to gua.rd agamst vwlatwns o e 
Act:;articularly with respect to smug~lmg, that may ~e Scou~a~ed 
by the granting of exemptions under this a~endment, t e ecre ar~i 
0 £ Commerce Interior and Treasury are d1rected to c~ate a spec1a 
task force to provide an intensive enforcement effort w1th respect to 

h le bone and teeth. The efforts of this task force a~e to be concen
~~a:ed in those areas of the country which are most hk~ly to be sus
ceptible to violations of the Act as a result of the. exemptwns.gran~~ 

The Committee expects this task force to const1tute a g~nun~e e o 
on the part of the agencies involved to seek out and pumsh violators 

of i!~~· formal comments on the bill, the Departments of Commerce 
and Interior have recommended hroadeninp: the scope of the ex~n:tP· 
tions authorized under the Act. The Committee has rliaken ~o. positiOn 
on the merits of these proposals, but_it fe!3ls tha~ any a.dd1tional ex
emptions should first be closely exammed m pubhc hearings and that 



it would be inappropriate to include them in these ,amendments, until 
a complete record has been developed showing that the same or sim
ilar narrow purposes would be served by further exemptions. 

TEXT OF S. 229, AS REPORTED: To amend the Endangered Species 
Act of 1973 to assure the perpetuation of the art of serimsha w, and 
for other purposes. 

Be it enacted by th8 Senate and H OU8e of Representatives of 
th8 United States of Arrwrica in Congress assembled, That 
this Act may be cited as the "Scrimshaw Art Preservation Act 
of 1975". · 

SEc. 2. (a)· The Congress finds and dec.lares tha~ 
(1) All forms of art and culture which reflect this Na

tion's heritage should be preserved, as the United 
States pre{lares for its bicentennial year. 

(2) Scnmshaw is an art form which was developed 
during the Nation's early years by New England whalers 
and others; it has been practiced by skilled American 
craftsmen and artisans ever since. 

(3) The perpetuation of this art of the culture and 
heritage of the United States is threatened by the pro
hibition enacted in 1973 against the marketing of whale 
bone and teeth. 

(b) It is the purpose of the Congress in this Act to exempt 
scrimshaw and scrimshaw products from the prohibitions of 
the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.). 
S~. 3. Section 3 of the Endangered Speci.es A?t of 1973 

(16 u.s.a. 1532) is amended by (1) redesignatmg para
graphs" (10)" through "(16)" thereof as paragraphs "(11)" 
through "(17)" thereof; and (2) by inserting therein the fol
lowing new paragraph: 

"(10) The term 'scrimshaw' means an art form which in
yolves the etching or engravin~ of designs upon, or the carv
mg of figures, patterns, or designs from, the bones and teeth 
of marine mammals of the order Cetacea.". 

SEc. 4. Section 10 (b) of the Engandered Species Act of 
1973 (16 U.S.C. 1539(b)) is amended by adding at 'the end 
thereof the following two new paragraphs: 

"(4) (A} The Secretary of Commerce may exempt 
persons from the prohibitions contained in subpara
graphs (E) and (F) of section 9(a) (1) of this Act-

"(i) with respoot to the wholesale movement or 
sale of finished scrimshaw products, if such prod
ucts or the raw ma,terials for such products were held 
lawfully within the United States on December 21, 
1972, .except that no such exemption shall be granted 
or remain in effoot more than two years after the 
date of enactment of this provision; and 

" ( ii) with respect to the retail sale of finished 
scrimshaw products for personal use by the purchas7 
ers thereof, except that no such exemption shall be 

.. 
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granted or remain in effect more than seven years 
after the date of enacemeilt of this provision. 

Any such exemption may be granted by such Secretary upon 
such terms and conditions as he shall prescribe, including, but 
not limited to, requiring such persons to register inventories.: 
to maintain complete sales records; to permit duly authorized 
agents of such Secretary to inspect any such inventories and 
reoords; and to prepare and submit to such Secretary any 
reports requested by him. 

"(B) Any persons who seeks an exemption pursuant 
to any provision of subparagraph (A) of this paragraph 
shall-

"(i) submit to such Secretary, within 120 days 
after the date of enactment of this pa,ragraph. a cmn
plete and detailed inventory, in such form and man
ner as such Secretary shall prescribe, of the quanti tv 
of bone and teeth of marine mammals of the order of 
Cetacea and of parts of and products :from such bone 
and teeth, which are held or otherwise controlled by 
such person. The Secretary of Commerce shall grant 
an exemption pursuant to such subparagraph only 
for the holdings reported in such inventories; ' 

" ( ii) apply to such Secretary ,for such exemption, 
in such form and manner and with such submissions 
as such Secretary shall prescribe; and 

" (iii) submit to such Secretary sales records, :re
ports, and other documents and materials, to the 
extent necessary to establish tha,t the holdings with 
respect to which an exemption is sought were 
acquired in accordance with subparagraph (A). 

'~ (C) There shall be a rebuttable presumption, in any 
a_ction brought under this Act for a violation of a provi
siOn _of section .9 (a) of this ~ct, that no exemption au
thorized by this paragraph IS applicable. Any person 
who claims the benefit of any exemption granted· pur
suant to this paragraph shall have the burden of rebut
ting such presumption in such an action. Regulations 
promulga~d by the Secretary ?f Commerce with respect 
to exemptions pursuant to th1s paragraph shall be in 
effect on the date o:f final publication, nothwithstandinO' 
any other provision of this Act. o 

"(5) 'Within 120 days after the date of enactment of 
this paragraph, the Secretary of the Interior, the Secre
tary of Commerce, and the Secretary of the Treasury 
shall establish an inter-agency task force to enforce th'e 
provisions of this Act applicable to the bone and teeth of 
marine mammals of the order Cetacea and parts of and 
products from such bone and teeth. This task force shall 
act in ad~i~i?n to, and not in lieu of, existing enforce
ment activities, and shall concentrate its activities in 
those regions and areas which are most susceptible to 
unlawful activity as a result of exemptions granted under 
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paragraph ( 4) of this subsection. The Secretaries. o~ the 
Interior, Commerce, and the Treasury shall report JOmtly 
to the Congress and the President, within 12 months 
after the date of enactment of this paragraph, on the 
extent to which. the provisions of this Act have been 

·violated with respect to the bone an~ teeth of sue~ mam
mals and with respect to the effectiveness of th1s task 
force in preventing such violations.". 

SECTION BY SECTION ANALYSIS 

Section~ •. 
This section declares the findings of Congress in ~n~ctin_g the legis

lation, namely, that in preparation for the Nations biCentenmal, 
every effort should be made to preserve all forms of art and cultures 
which reflect the nation's heritage. Among those art forms to be pre
served is scrimshaw. 
Section3. 

This section defines the term "scrimshaw". 
Section.¥. 

This section amends section lO(b) of the Endangered Species Act 
of 1973 by adding two new paragraphs ( 4) and ( 5) at the end thereof. 

Subparagraph ( 4) (a) permits the Sec~tary of Co~erce to grant, 
under such conditions as he may prescr1be, exemptiOns to the En
dangered Species Act of 1973 for the sale ~n interstate commerce of 
finished scrimshaw products. These exemptiOns may be granted :for 2 
years from the effective date of the bill for the wholesale sale a;nd 
shipment of finished scrimshaw and for 7 y~ars afte?-' the effective 
date for the retail sale for personal use of fimshed scrimshaw. 

Subparagraph (B) sets down .certain reporting r~quirements which 
must be met by any person seekmg such an exempt10~. . 

Subparagraph (C) creates a rebut~able_presumpt10n that m con
nection with any actiOn brought for vwlatlon of the Act, the exemp-
tion provided for in section 4 does not exist. . 

Paragraph (5) directs the Secretaries of Commerce, Inter10r, and 
Treasury to create a special task force for intensive enforcement of 
these amendments. The efforts of this task force are to be concentrated 
in those areas of the country which may be susceptible to violations of 
the Act as a result of the exemptions granted. 

OOST ESTIMATE 

In acocrdance with Section 252 of the Legislative Reorg.ani~ation 
Act of 1970 the committee estimates that there would be no Significant 
additional ~oat to the Federal Government if the proposed legislation 
were enacted. 

ORANGES IN EXISTING LA. W 

There would be no change in existing law if the legislation were 
ena.cted. 

.. 
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AGENCY CO:M:ME.NTS 

u.s. DEPARTMENT OF TilE INTERIOR, 
OFFICE OF THE SECRETARY, 

lV ashington,D.O.,Maroh134,1fll5. 
Hon. ·wARREN G. MAGNusoN, 
Ohairman, 0 orwmittee on Oommerce, 
U.S. Senate, Washington, D.O. 

DEAR MR. CnA:rru.rAN : Your Committee has requested the views of 
this Department on S. 229, a bill "To amend the Endangered Srecies 
Act of 1973 to make it more consistent with the Marine Mamma Pro
tection Act of 1972." 

S. 229 would authorize the Secretarv of Commerce to grant exemp
tions from the prohibitions of sectioi1 9(a) (l) (E) and (F) of the 
Endangered Species Act of 1973 to persons who lawfully held inven
tories of bone, teeth, or other parts or products o£ marine mammals 
of the order Cetacea prior to the effective date o£ the Marine Mammal 
Act of 1972. Exemptions thus granted would run with the article and 
apply to subsequent purchas~rs. In every action bronght for a viola~ 
tion of the Endangered Species Act of l 973, there would be a rebut
tab.le _Presumption t~1at .the exemption d~es not apply. Any person 
cla1mmg the exempt10n m such a proceedmg would have to bear the 
burden of e~tablishing his righ.t. t() it. The Secretary of Commerce 
c~:mld prescribe ter~s and conditions for the granting of an exemp
tion, and any regulatiOns published by the Secretary in connection with 
the exemption would be effective on the date of publication. 

1Vhile we agree in principle with the proposed amendment, there 
a\e !t nun!ber of other proble~ areas which have developed in the ad
mlmstratlon o~ the Act by this Department. We testified before the 
93d Congress 111 regard to these. The Fish and Wildlife Service is 
currently studying the need for amendments to the Act, which would 
address. these other. P.robl~ms. Since the Secretary of Commerce is 
responsible for adm1mstermg the EndanO'ered Species Act insofar as 
i~ relates to marine mammals of the order Cetacea, we defer to the 
VIews of the Commerce Department as to the need and availability of 
this particular bill. 

';fhe. Office of Manage~ent and Budget has advised that there is no 
obJection to the presentat10n of th:is report from the standpoint of the 
Administration's program. 

Sincerely yours, 
DouGLAS P. 1VnEELER, 

Acting Assi8tant Secretary of the Interior. 

GENERAL CouNSEL OF THE DEPARTMENT oF CoMMERCE, 
Washington, D.O., March~' 1975. 

Hon. "WARREN G. MAGNUSON, 
Ohairman, Senate Oommerce Committee 
U.S. Senate, Washington, D .0. ' 
. DEAR M17 CHAIRMAN : This is in response to your request :for the 

VIews of this Dep!trtment with respect to S. 229, a bill to amend the 
Endangered Species Act of 1973 to make it more consistent with the 
~farine Mammal Protection Act of 1972. 

S. 229 would amend Section 10 (b) of the Endangered Species Act 



8 

of 1973 (87 Stat. 896; 16 U.S.C. 1539} by addin~ a new subsection 
( 4) to exempt from the prohibited acts identified m clauses (E) and 
(F) of Section 9(a) (1) of the Act stocks or inventories of bone and 
teeth of marine mammals of the order Cetac~a, including parts or 
productS 'therecif, lawfully held within the United States on 
December 21, 1972. 

The "grandfather clause", section 9(b) of the Endangered Species 
Act, now prohibits certain commercial activities with respect to en
dangered species held in the course of a commercial activity on the 
effective date of the Act. This prohibition has resulted in the inabil
ity of certain businesses to utilize existing endangered species or parts 
thereof legally held at the time the Act became effective. 

The Department recognizes the injustice of the present situation 
with respect to those businesses affected and supports the intent o:f 
this legislation. However, we feel that S. 229 will only paritally correct 
the problem by reason of its limited scope. We suggest that the bill be 
expanded to include all parts and products of marine mammals of 
the order Cetacea to alleviate the hardship caused various businesses 
which are unable to trade in interstate commerce any endangered 
species, or parts thereof, which were legally acquired and being held 
at the time the Act became effective. The objective of the Endangered 
Species Act is to prevent the taking of endangered species o:f fish 
and wildlife and to restrict trade that would lead to the killing of ad
ditional animals. The Department feels the amendment we are sug
gesting would insure both our commitment to the moratorium on tak
ing additional animals and also our concern for the businessman. 

VVe would like to have S. 229 amended further to ease the adminis
trative burden of proving that the parts or products were acquired 
prior to the effective date of the Act. With regard to parts and prod
ucts from those species under the jurisditcion of this Department, we 
believe that the ability of the Secretary to adequately enforce the Act 
as amended by S. 229 would be enhanced by modifying subsection 
9 (d) ( 2) to read as follows (brackets deleted; italic language 
added): 

"(2) Any person required to obtain permission under :t>aragraph 
(1) of this subsection and any person who sells or offers for sale in 
interstate commerce any fish or wildlife luted pursuant to section 4 
oftMs Actsluill-

" (A) keep such records as will fully and correctly disclose each 
portation or [exportation] other acquisition of fish, wildlife, or 
plants made by him and the subsequent exportation, sale, or other 
disposition made by him with respect to such fish, wildlife, or 
plants; 

"(B) at all reasonable times upon notice by a duly authorized 
representative of the Secretary, afford such representative access 
to his places of business, an opportunity to examine his inventory 
of fimported] fish, wildlife, or plants and the records required 
to be kept under subparagraph (A) of this paragraph, and to 
copy such records; and · 

"'(C) file such reports as the Secretary may require." 
VVe take no position with respect to any problems which this amend

ment may raise with respect to species under the jurisdiction of the 
Department of the Interior. 

.. 
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We have been advised bv th Offi f 1\f 
there would be no ob · ection ~ ce 0 ~nt:gement and Budget that 
Congre~ from the sta~dpoint ~/fhe A~~ss.IOn ot o~r report to the 

SmcereJy, InistratiOn s program. 

----
General 0 o?ensel. 

0 
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REPORT 
No. 94-823 

ENDANGERED SPECIES ACT AMENDMENTS 

FEBRUARY 1i, 1976.-Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed-

Mrs. SuLLIVAN, from the Committee on Merchant Marine and 
Fisheries, submitted the following 

REPORT 
[To accompany H.R. 10229] 

The Committee on Merchant Marine and Fisheries, to whom was 
referred the bill (H.R. 10229) to amend the Endangered Species Act of 
1973, having considered the same, report favorably thereon with 
amendments and recommend that the bill as amended do pass. 

The amendments are as follows: 
Strike out all after the enacting clause and insert the following: 

That section 4(f) (2) (B) (ii) of the Endangered Species Act of 1973 (16 U.S.C. 
1G33(f) (2) (B) (ii)) is amended by striking out "subsection (b) (A), (B), and 
(C)" and inserting in lieu thereof "subsection (b) (1) (A)". 

SEc. 2. Section 10 of the Endangered Species Act of 1973 (16 U.S.C. 1539) is 
amended by adding at the e•d thereof the f•llowing new subsections: 

"(f) (1) As used in this subsection-
" (A) The term 'pre-Act endangered species part' means-

"(i) any sperm whale oil which was lawfully held within the United 
States on December 28, 1973, in the course of a commercial activity; or 

"(ii) any finished scrimshaw product, if such product or the raw 
material for such product was lawfully held within the United States 
on December 28, 1973, in the course of a commercial activity. 

"(B) The term 'scrimshaw product' means any art form which involves 
the etching or engraving of designs upon, or the carving of figures, patterns, 
or designs from, any bone. or tooth of any marine mammal of the order 
Cetacea. 

"(2) The Secretary, pursuant to the provisions of this subsection, may 
exempt, if such exemption is not in violation of the Convention, any .pre-Act 
endangered species part from one or more of the following prohibitions : 

"(A) The prohibition on exportation from the United States set forth 
in section 9 (a) ( 1) (A) ofthis Act. 

" (B) Any prohibition set forth in section 9 (a) ( 1) (E) or (F) of this 
Act. 

"(3) Any person seeking an exemption described in paragraph (2) of this 
subsection slulll make application therefor .to the Secretary in such form and 
manner as he shall prescribe, but no such application may be considered by the 
Secretary unless the application-

" (A) is received by the Secretary before the close of the one year period 
beginning on the date on which regulations promulgated by the Secretary to 
carry out this subsection first take effect ; 
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"(B) contains a complete and detailed inventory of all pre,Act endangered 
species parts for which the applicant seeks exemption; 

"(C) is aceompanied by such documentation as the Secretary may require 
to prove that any endangered species part or product claimed by the appli
eant to be a pre-Act endangered species part is in fact such a part; and 

" (D) contains such other informa.tion as the Secretary deems necessary 
and appropriate to carry out the purposes of this subsection. 

" ( 4) If the Secretary approves any application for exemption made under this 
subsection, he shall issue to the applicant a certificate of exemption which shall 
specify-

"(A) any prohibition in section 9(a) of this Act which is exempted; 
"(B) the pre-Act endangered species parts to which the exemption applies; 
"(C) the period of .time during which the exemption is in effect, but no 

exemption made under this subsection shall have force and effect after the 
close of the 8-year period beginning on the date of issuance of the certificate; 
and 

" (D) any term or condition prescribed pursuant to paragraph ( 5) (A) 
or (B), or both, which the Secretary deems necessary or appropriate. 

" ( 5) 'l.'he Secretary shall prescribe such regulations as he deems necessary and 
appropriate to carry out the purposes of this subsection. Such regulations may 
set forth-

" (A) tennH and conditions which may be imposed on applicants for exemp
tions under thii$ subseM:ion (including, but not limited t(), requiremf'nts 
that applicants register inventories, keep complete sales records, pt:"rmit duly 
authorized agents of the Secretary to inspect such inventories and reeor<ls, 
and r~eriodically file appropriate reports with the Seeretary) ; and 

"(B) terms and conditions which may be imposed on any subsequent pur
chaser of any pre-Act endangered species part covered by an exemption 
granted under this subsection. 

to f'nsure that any such part so exempted is adequately accounted for and JWt 
dlspose<l contrary to the proyisions of this Act. No regulation prescribed by the 
Secretary to carry out the purposes of this subsection shall.be subject to seetion 
4(f) (2) (A) (i) of this Act. · 

"(g) In connection with any action alleging a violation of section 9, any person 
claiming the benefit of any exemption or permit under this Act shall have the 
hurden of proving that the exemption or permit is applicable, has been granted, 
and was valid and in force at the time of the alleged violation." 

SEc. 3. Section 10 of the Endangered .Specit>S Act of 1973 (16 U.S.C. 1539) is 
further amended-

(1) by striking out "subsection" in the first sentence of subsection (c) 
thereof and inserting in lieu thereof "section" ; and 

(2) by striking out the period at end of the second sentence of sub
section (c) thereof and inserting in lieu thereof the following: " ; exceiJt 
that such 30-day period may be waived by the Secretary in an emergency 
situation where the health ()r life of an endangered animal is threatened 
and no reasonable alternative is available to the applicant, but notice of 
any such waiver shall be puhlished by the Seeretary in the l!'ederal Registe1· 
within 10 days following the issuance of the exemption 'Or permit." 

REG. 4. Section ll(e) (3) of the Endangered Species Act of 1973 (16 U.S.C. 
1540 (e) ( 3) l is amended-

(1) by inserting immediately before the words "execute and serve any 
arrest warrant," in the second sentence thereof the following: "make arrests 
without a warrant for any violation of this Act if he has reasonable grounds 
to believe that tl1e person to be arrested is committing the violation in l1is 
presence or view, and may" ; and 

(2) by striking out the period at the end thereof and inserting in lieu 
the_reof the following: ", but upon forfeiture of any such property to the 
Umted States, or the abandonment or waiver of any claim to any such 
property, it shall be disposed of (other than by sale to the general public) 
by the Secretary in such a manner, consistent with the purposes of this Act 
as the Secretary shall by regulation prescribE>." ' 

Sr:c. 5. Paragraph (1) of section 3 of the Endangered Species Act of 1973 (16 
U.S.C. 1532 (1)) is amended by striking the period and inserting in lieu thereof 
", provided, however, that it does not include exhibition of commodities· by 
museums or similar eultural or historical organizations." 

I 
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Amend the title to read as follows: 
A bill to amend the Endangered Species Act of 1973 in order to permit the dis

posal of certain endangered species products and parts lawfully held within the 
United States on the effective date of such Act. 

PcRI'OSE oF Tin:: LEGISLATION 

The purpose of the legislation is to improve . management of the 
Endangered Species Act of 1973 and to ,allow for the limited disposal 
of pre-Act, legally-'Obtained endangered species parts and products. 

More specifically, the bill makes a number of minor changes to 
clarify certain ambiguities, avoid lapses of coverage, and unneces
sary administrative burdens, and to create greater consistency with 
othe.r similar conservation legislation, the Marine Mammal Protection 
Act of 1972. 

LEGISJ<ATIVE BACKGROL"ND 

The enactment of the Endangered Species Act of 1973, significantly 
strengthened bhe existing law to protect species which are endangered 
{)r becoming endangered. Further, it set strict prohibitions on the im
port and export and interstate sale of endangered species parts or 
products. The Act did not restrict the intrastate sales of endangered 
species parts and products. 

During the implementation and administration of the Act, the De
partments of Interior and Commerce have gained oonsiderable experi
enoo and have recognized certain problems in working with statutory 
provisions. 

Therefore on October 1, 1975, the two Departments submitted by 
Executive Communication amendments to the Act to clarify and 
remedy the problem areas. These amendments were the general sub
ject of discussion during oversight hearings which were held by the 
Subcommittee on Fisheries and Wildlife Conservation and the Envi
ronment on October 1, 2, and 6, 1975. Earlier, the Subeommittee ·had 
held. hearings o!l several bills which amended _the Act .to provide for.
specdic exemptiOns for pre-Act, legally obtamed scrimshaw (H.R. 
2057) and whale oil (H.R. 3456) from the prohibitions of the Act. 
These bills were held in abeyance until completion of the oversit;ht 
hearings, at which time the discussion centered on whether specific 
or general exemption should be granted. 

On October 20, 1975, the Administration amendments were intro
duced in the form of H.R. 10229. Inasmuch as the substance of the 
bill had been considered during five days of previous hearings, the 
Subcommittee considered the bill in open markup on November 6 and 
7, whereafter it was reported to the Full Committee with amend
ments. The Full Committee held an open mark-up session on Febru
ary 4, 1976, and ordered the bill reported with one additional amend
ment to the Subcommittee's amended version. 

BACKGROUND AND NEED FOR TilE LEGISI.ATION 

In 1973 Congress passed the Endangered Species Act of 1973 which 
strengthened its 1969 predecessor by pro~ibiting not. only the importa
tion but also the sale of endangered species and their parts and prod
ucts in interstate and foreign commerce. The Endangered Species Act, 
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however, contained no retroactive exemptions for the interstate sale of 
parts and products of endangered marine mammals which were legally 
held under the Marine Mammal Protection Act of 1972. As a result of 
this inconsistency between the two laws, a severe economic hardship 
was inflicted upon those individuals who were engaged in legitimate 
commercial activities and who were holding large inventories prior 
to the passage of the Act. Considerable testimony was presented to the 
Subcommittee during hearings which highlighted this problem with 
respect to scrimshaw and whale oil. Although the Committee felt that 
the commercial demand for endangered species should be eliminated 
and that the U.S. should take the lead by curtailing the demand of its 
citizens, at the same time the Committee felt that relief should be 
granted in these two instances. 

In the case of scrimshaw, the Committee was conce1ned not only 
with the economic hardship caused by the Act but also with the pres
ervation of the art of scrimshaw which was originated during the Na
tion's early years by New England whalers. These men etched design,;; 
in and carved figures from whale bone and teeth as a means of passmg 
time during the long months spent away from home on whaling ex
peditions. As the Nation grew and expanded westward, the popularity 
of scrimshaw grew as well and today the artists practice throughout 
the country in New England and in areas such as the Pacific North
west, the Southwest, Alaska and Hawaii. Today's artisans, in addition 
to practicing scrimshaw as it was originated in K ew England, have 
adapted the art and developed new innovations which reflect the heri
tage of other sections of the Nation and which are not restricted to 
nautical motifs. 

Due to the prohibitions in the Endangered Species Act of 1973, 
many scrimshanders were forced to abandon their profession because 
the interstate market, which accounted for 85 to 95 percent of their 
sales, was now closed to them. Unable· to dispose of their legally ac
quired stocks and unable to sell new scrimshaw except in intrastate 
commerce, these individuals turned to other professions. Although 
other media such as beef bone could be legally utilized~ most artisans 
have not had sufficient time to adapt their craft to other materials. 
Thus, to permit these individuals to dispose of their legally acquired 
stocks and to assure the preservation of the art of scrimshaw, the Com
mittee has established a special exemption from the Endangered 
Species Act for scrimshaw. 

In respect to sperm whale oil, the legislation would permit the Gen
eral Services Administration (GSA) to dispose of its stockpile of 
14,739,520 pounds. This oil, which is derived from the endangered 
sperm whale and which is used primarily as a lubricant, was acquired 
between ,January, 1948, and June 1952, pursuant to the Strategic and 
Critical Materials Stockpiling Act. However, in late 1972 the Interde
partmental Materials Advisory Committee determined that sufficient 
substitutes existed for sperm oil and that it should not be considered 
a strategic material. This decision was concurred in by the Depart
ment of Defense. 

At the time the stockpile was declared surplus to theN ation's needs, 
GSA had 23,400,000 pounds of oil in storage. Although some 8.7 mil
lion t>Ormds have been disposed of, the prohibitions contained in the 

.. 
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Endangered Species Act have prevented GSA from contracting for 
further sale of the remainder. 

The annual cost of storing this material is $38,568 per year and the 
total cost of storage since the oil was declared surplus has been $77,136. 
It is expected that the Government would realize a profit of approxi
mately $2.7 million from the sale of the sperm whale oil. To eliminate 
~his burden on t~e taxpayers and to p~rmit persons who ar~ now hold
mg legally acqmred stocks of s_perm 011 to dispose of that 01l, the Com
mittee in H.R. 10229 has provided a special exemption for the sale of 
this oil. 

The additional sections of the bill were eonsidered to be "housekeep
ing". changes required for effective management of the endangered 
species program. 

Section 1 amends section 4(f) (2) (B) (ii) of the Act to waive the 
requirement that each state be allowed 90 days to submit its comments 
and recommendations on any regulations issued by the Secretary of 
the Interior or the Secretary of Commerce in regard to an emergency 
posing a significant risk to the well-being of any endangered or 
threatened species. As presently written, the Endangered Species Act 
mandates this 90~day delay before the emergency regulations may 
become eff-ective. It seemed to the Committee that a 90-day comment 
period was incongruous. with the need for prompt action in emerg
ency situations. It should be noted, however, that the Committee left 
untouched that section of the Act which limits the duration of the 
emergency regulations to 120 days. 

Section 2 amends the Endangered Species Act by adding new sub
sections (f) and (g) at the end of section 10. The new subsection (f) 
establishes a mechanism for granting exemptions under the Act for 
certain pre-act endangered species parts. 

Subsection (f) (1) (A) defines for the purposes of this subsection 
the term "pre-act endangered species part" to mean 1) any sperm 
whale oil which was lawfully held in the United States on December 
20, 1973, the effective date of the Endangered Species Act; and 2) 
any finished scrimshaw product or the raw material for such product, 
if such product or the raw material was lawfully held in the United 
States on December 20, 1973. · 

Subsection (f) (1) (B) further defines scrimshaw product to mean 
any art form ·which involves the etching or designs upon or the carv
ing of figures, patterns, or designs from any bone or tooth from any 
mammal from the order Cetacea. 

Subsection (f) (2) authorizing the Secretary of Commerce, who 
pursuant to the Act has management responsibility for scrimshaw 
and sperm whale oil, to grant an exemption for the exportation from 
the United States and for the interstate sale of legally-held scrim
shaw and sperm whale oil. 

Subsection (f) (3) directs that any person seeking an exemption 
shall apply to the Secretary, however, no such application may be 
considered unless the application is received within one year, contains 
a complete and detailed inve,ntory of all pre-act endangered species 
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parts for which the applicant seeks an exemption, is accompanied 
by appropriate documentation to prove that the parts were legally 
held on December 20, 19'73, and contains such other information as 
the Secretary may require.. . . . 

Subsection (f) ( 4) reqmres that any certificate of exemption ISSued 
by the Secretary shall specify the specific actions authorized by the 
permit, the parts and products to which the exemption applies, and 
the duration of the permit provided; however, that no permit may 
remain in effect for more than three years after Issuance and any term 
or condition promulgated pursuant to section (f) ( 5) as the Secretary 
deems appropriate. 

Subsection (f) ( 5) authorizes the Secretary to prescribe such regula
tions as he deems appropriate. ,Such re~lations may set forth require
ments that applicants register inventones, keep complete sales records, 
permit the inspection of such inventories and records, and file periodic 
reports with the Secretary. The Secretary may also impose conditions 
on any subsequent purchasers of any pre-act endangered spedes part 
covered by an exemption to insure that any such part is not disposed 
of contrary to the provisions of the Endangered Species .Act. 

Subsection (g), also added by section 2, provided for an affi.nnative 
defense where a prima facie violation of the .Act is established whereby 
the holder must show that the permit or exemption is ap:plicable, has 
been granted, and is valid and in force. A similar proVIsion is found 
in the Comprehensive Drug .Abuse Prevention and Control .Act of 
1970 (21 USC 855 (b) ) and the .Act Prohibiting Foreign Fishing Ves
sels in the Territorial Waters of the United States (Bartlett .Act) 
(16 USC 1082), and has been upheld in the Federal Court of .Appeals. 

Sootion 3 ( 1) amends section 10 (c) of the Endangered Species Act 
to clarify that notice of review of permit applications applies to the 
entire section 10 and not just subsection (c). . 

Section 3(2) makes a technical change in the .Act by adding a new 
sentence t() section 10 (c) which provides that the 30-day comment pe
riod which must precede the issuance of any permit or exemption under 
the .Act maJr be waived in an emergency situation where the health 
or life of an' ~ndangered animal was threatened and where no reason
able alternative is available to the applicant. 

While the 30-day comment period has caused a lengthening of the 
time reouired to issue permits, it has apparently been generally ac
cepted. However, there have been occasions during the past year where 
the health or life of an animal on the endangered species list has been 
threatened because of the lack of ability to waive the strict 30-day 
notice requirement. 

The emergency waiver would not be available for the convenience 
of the applicant, or even to avoid serious economic loss to the anpli
cant. It would· be available only to protect the health or life of the 
endangered animal itself. The applicant would have to make a show
ing that no reasonable alternative was available. It should be noted, 
hovveYer, that an alternatiYe would be considered reasonable even if it 
involved substantial economic loss to the applicant. 

Section 4(1) amends section ll(e) (3) of the Act to permit duly 
authorized enforcement agents to make arrests without a warrant if 
the agent has reasonable grounds to believe that the person can be 
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arrested for committing a violation in his presene<' or review. This 
authority was in the Endangered Species Conservation Act of lH61l. 
is found in all other wildlife legislation. and was in the bills which 
w<'rl" the basis of this Act. It appears to have bPen inadvertently omit
ted in the drafting process. It is a traditional Jaw enforeement au
thority, and is :aecessary in the proper enforcement of this Act with its 
lwmtd scope of prohibitions. 

Section 4(2) further amends section ll(e) (3) of the Act to author
ize the disposal other than by general sale to the public of nny en
dangered species, parts, or products which have been forfeited to and 
stored by the government, thus sparing the taxpavers another un
necessary storage cost. \Vithout these amendments" thfl government 
laeks the authority to dispose of the :forfeited items. The legislation 
makes it clear, however. that these items may not be disposed of by 
sale to the general public, thereby reducing the enforeement burden 
upon the Departments of Commerce and Interior and reducing the 
likelihood of the introduction of smuggled products into this Nation. 

Finally, Section 5 would exclude from the definition of "commer
cial activity" in section 3 of the Act the exhibition of commodities bv 
museums or smaller cultural or historical organizations. The effect of 
this amendment is to allow the interstate exchange of displays between 
st~ch organizations without violating the .Act. 

Cos·r OF TliE LFAISLATION' 

The Committee estimates that no additional costs would be in
em-red in carrying out H.R. 10229, as amended, in the current fiscal year 
or in any of the years following this fiscal year. 

CoMPLIANCE '\VrrH HousE RuLE XI 

(1) With respect to the requirements of cause 2(1) (3) (A) of Rule 
XI, of the Rules o:f the House of Representatives, three days of over
si~ht hearings were held on the subject matter of this legislation in 
Oetober 19'75. Some 34 ·witnesses were heard by the Subcommittee on 
Fisheries and "Wildlife Conservation and the Environment. 

(2) With respect to the requirements of clauses 2(1) (3) (B) and 
(C), of Rule XI of the Rules, the bill does not provide new budget 
authority or increased tax expenditures. and it has received no esti
mate and comparison prepared by the Director of the Con~ressional 
Budget O~ice. Consequently, no such information is supplied to meet 
these remurements. 

(3) With respect to the requirements of clause (2) (l) (3) (D), of 
Rule XI of the Rules, the Committee has received no report from the 
Committee on Government Operations on this subject. 

( 4) The Committee reports that enactment of H.R. 10229. as 
amended, would have no inflationary impact on prices and costs in 
tlw operation of the national economy. 

DEPARTMENT REPORTS 

The Department of the Interior transmitted to the Congress, as 
ExN·utive Communication No. 1R15, draft legislation which became 
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H.R. 10229 when introduced. This Executive Communication along 
with reports received from the Departments of the Interior, Com~ 
merce and State follow herewith: 

Hon. CARL B. AmERT, 

[Ex. Comm. No. 1815] 

U.S. DEPARTMENT OF THE JNTERIO~, 
OFFICE OF THE SECRETARY, 

lV cuhington, D.O., September 30, 1975. 

Speaker of the II ouse of Rep1·esentatives, 
Wa8Mngton, D.O. 

DEAR MR. SPEAKER: Transmitted herewith are the Department of 
the Interior's proposed amendments to the Endangered Species Act 
of 1973 (P.L. 93-205; 87 Stat. 884). 

'Ve. recommend that this proposal be referred to the appropriate 
Committee and that it be enacted. 

The Endangered Species Act of 1973 provided new and stronger 
authority for the Secretary of the Interior (and the Secretary of 
Commerce) to prevent the extinction of plants and animals. That 
authority included a broader responsibility to list species that are 
subject to provisions of the Act and also strengthen the Secretary's 
ability to protect and manage listed species. 

The goal of the endangered species program is to maintain a healthy 
diversity of species and to preserve in their natural ecosystem species 
that are endangered with extinction or threatened with endanger
ment. "Wherever possible the program seeks to restore such species to 
the point at which it is once again a viable component of its ecosystem. 
Further, insofar as possible, it is intended to prevent other species 
from becoming endangered or threatened. 

Since enactment of the 1973 Endangered Species Act, we have he
come aware of a number of problems; certain provisions need clarifi
cation or modification to expedite management and to insure equitv 
to those individuals impacted bv the Act. • 

Enclosure: The draft bill is "now H.R. 10229 as introduced. 
Of great concern to the Department of the Interior is the situation 

where individuals legally possessed, prior to enactment of the 197:1 
Act, parts or products of endangered species for the purpose of sale 
or for other activities of a commercial nature. A similar situation 
e+ists with respect to live animals. For example, prior to enactment of 
the 1H73 Endangered Species Act, zoos and circuses and various other 
types of liYe animal dealers regularly engaged in the sale and inter
stnte transport of surplus or unneeded animals which were Federally 
list!.'d as endangered. The Endangered Species Act of 1969 did not 
prohibit such commercial activity, but prohibited only the importa
tion of species listed as endangered. ·with passage of the 1973 Act, 
sueh commercial aetivity was prohibited. · 

This Department fully supported this prohibition so as to reduce 
the demand for eertain animals whose continued existence was, and 
is, in jeopardy. However, we recognize that such a prohibition has 
also caused economic hardship on many individuals who were engaged 
in legitimate commercial activities prior to passage of the 1973 Act. 
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It is our judgment that the commercial demand for endangered ani
mals should be reduced, and the United States should take the lead 
by reducing the demand of its citizens. However, we believe that a 
gmdual reduction of this demand would create less severe.econornic 
hardship for many legitimate commercial enterprises. 

The amendments proposed in subsection (b) of the proposed legis
lation \vould resolve the problems with respect to live animals and their 
parts or products of endangered species. The remaining proposed 
amendments would: (1) eliminate the 90 day comment period in issu
ance of emergency regulations. Such regulations cease to be in effect 
after 120 days unless the standard regulatory procedure is applied. ~1\.s 
provided for in the current law, such regulations may be promulgated 
only in the case of an "emergency posing a significant risk to the well 
being of any species of fish or wildlife" and only if the Secretary pub
lishes in the Federal Register the "detailed reasons why such regula
tion.is necessary;" (2) clarify that notice of review of permit applica-. 
tions applies to the entire section 10, not just subsection (c); {3) waive 
the 30 day ,notice requirement in issuance of a permit where the health 
or life of an animal on the endangered species list is threatened; ( 4) 
authorize law enforcement personnel to arrest, without a warrant, per
sons committing violations in their presence or view ; and ( 5) provide 
the Secretary with authority to dispose of forfeited property. 

"\-V e urge enactment of this proposed legislation in order to assure the 
efficient administration of the Endangered Species Act of 1973. 

The Office of Management and Budget has advised that there is no 
objection to the _presentation of this draft bill from the standpoint of 
the Administratwn's program. 

Sincerely yours, 
NATHANIEL P. REED, 

Assistant Secretary of the Interior. 

G.t;xEn..u. Cm::ssEJ, OF THE DEPARTJ\JENT oF Co:M:MF.JtCE, 

Hon. RoBERT L. LEGGETT. 
1Va~~hington, D.O., No1-'ember 18, 1.97'5. 

O!tairman., Fisherie8 and lVildlife Oonsen·ation and the Enviromnent 
Subcomrnittee, ilfemhant .1.Uarine and FiBlu::rie.'J Oomm#tee, House 
of Representati·ues, lVaHhington, D.O. 

DI~.\R J\fn. CHAIR:\fAX: This is in response to the urgent request of 
Subcommittee counsel for the vie\vs of the Department of Commerce 
on the Subcommittee amendments to H.R. 10229. a biH "To ameml the 
Endangered Species Act of 1973." ' 

H.R. 10229 is an Administration bill that was developed jointly by 
the Department of Commerce and the Department of the Interior. 
'Vhile H.R. 10229 and the amendment each aim to improve manao-e
ment and promote equitable treatment for certain individuals affected 
by the Endangered Species Act, the relief provided in the amended 
version is unduly circumscribed. For that reason. we recommend adop-
tion of the original bill. ' 

The Subcommittee amendment would require submission of appli
cations for exemptions within a year after regulations are promulgatecl 



10 

to put the amendments into effect. In addition, the exemptions granted 
under the !!-mended bill would expire three years after the granting of 
an exemptiOn. H.R. 10229 as introduced contains no such restrictions 
hut would provide the Secretarv discretion to limit the life of anv 
exemption as appropriate. An a"rbitrary statute limitation may lead 
to inequitable administration. Furthermore, the amendment appears to 
eontem.plate the filing of~ applications for exemptions and the granting 
of certificates of exemption on a ease-by-case basis. Such a J.>rocess will 
~mdoubtedly increa~e the costs of administratiOI~ and involve process
mg delays. Accordmgly, we recommend adopt10n of the exemption 
procednres contemplated in H.R. 10229 as introduced. They are both 
fair and easy to administer. 

The exemption granted by ¥·R. 10229 would apply to all parts and 
p;·o.ducf$ of endangered species lawfully held in stock within the 
l! mted States on December 28, 197~. The amendment would restrict 
th~ exemption to sperm wl~al~ oil (whi~h includes spermaceti) and 
scrnnshaw lawfully held w1thm the Un1ted States on December 28 
19731 thereby removing the availability of the exemption from person~ 
l~oldmg parts or products of endangered species other than those speci
fied. The benefits of the exemption would be available to scrimshand
ers holding stocks or carved scrimshaw, but scrimshanders could not 
purchase raw materials for carving from suppliers having stock on 
hand .. Indeed, the wording of the provision casts doubt on the ability 
of scrtmshanders to carve and sell Ivory that was in their possession as 
ancarved stock on December 28, 1973. We urge that the provision be 
expanded to encompass the exemptions included in H.R. 10229 as ori,.,.~ 
inally introduced. I!> 

The. provisi?n found in the original bill creating a rebuttable pre
sumptlOn .that Items were not lawfully held within the United States on 
the effective date of the Endangered Species Act is replaced in the 
amend~ent by a provision that any person claiming the benefit of an 
exemptiOn w~:m_ld ha;e the burden of prov~ng its applicability, exist
e!lc~, and va.hdltJ:. We understand that the mtent of both provisions is 
sumlar and IS designed to ensure that in order to prove an offense under 
the ~ct,. the Government is not required to prove that no exemption 
applies and that no permit was granted under the Act. 

We note that the parenthetical phrase added to§ ll(e) (3) of the 
Act by the amendment permits disposition of forfeited or abandoned 
prope1ty by the .Secretary in a manner consistent with the purposes of 
the ~'\ct bu~ specifically precludes sale to the general public. We believe 
the d1~cret~o!l of the. Secrcta~·y is sufficiently circumscribed by requir
mg chspos1tion consistent w1th the purposes of the Act and we find 
no r~ason for precluding public sale by statute. ' 
. Fm~lly, we note what we believe may be an oversight in the final 

h.ne,,~f page,.& of the amendment which refers to "section 4(f) (2) (A) 
( 1). "\~ e believe that the reference should be more appropriately "sec
tion 4(f) (2) (A)." Such a change would make the amendment con
sistent with the change of the word "subsection~' in section 10 (c) of 
the Act to "section." 

The remaining provisions of the amendments are either idE>ntical to 
or closely parallel those contained in H.R.l0229. 
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"\Ve have been advised by the Office of Management and Budget that 
there would be no objection to the submission of our report to the Con
gress from the standpoint of the Administration's program. 

Sincerely; 
RoBERT B. ELLERT, 

Acting General Counsel. 

U.S. DEPARTMENT OF THE l:NTERIOR, 
OFFICE OF THE SECRETARY, 

Wrl8hington, D.O., November 18, 1975. 
lion. LEONOR K. SuLLIVAN, 
Oha:h"'n.tJJn, Me.rahant Marine arul Fisheri,es Oomndttee, House of Rep-

1'esentatirnes, Washington, D.O. 
DEAR MRS. SULLIVAN : This is in response to ·your reque.% for our 

views on H.R. 10229 as reported with amendments by the ~?ubcommit
tee on Fisheries and Wildlife Conservation and the Environment. 

"\Ye oppose enactment of section 2 as amended ~ exempt from cer
tain prohibited acts of the 1973 Endangered Species Act s~rm ":h~le 
oil and scrinishaw lawfully held in the course of a commermal activity 
prior to December 28, 1973. . . . . . 

"\V e see no justifiable reason for proVIdmg an exemptiOn for certam 
whale parts or products and not for other whale parts or products such 
as ambergris. Further: we~ no justifiable ~on for singling out 
dealers in whale oil and scnmshaw from dealers mother endangered 
animals or their parts or products likewise impacted by the 1973 
Endangered Species Act. 

There are individuals who legally possessed, prior to enactment of 
the 1973 Act, live endangered species and parts or prod?~ of en
dangered species for the purpose of sale <?r for other activitiet? ?f a 
commercial nature. The Endangered Species Act of 1969 p_roh1b1ted 
only the importation of species listed as endangered. Sale, mterstate 
tra1 rt, export and other activities of a commer?i~l nature w~re not 
pro t~d. With passage of the ~~73 Act such ac~IVl~Y be~ame 1lleg~l. 

Tortoise, spotte~ .cat and reptihan produc.ts P;XlS~ m this country. m 
commercial quantities, and we have some mdiCatwn of commer.c1al 
stocks in other endangered species parts or products lawfully f!'Cq~I~ed 
prior to the 1973 Act. Regardless of the extent or volume, the mdiy~d
uals in possession of such items should have the same opportum~1es 
as those in possession of scrimshaw or whale oil. Indec~, w~ q_uest!on 
the constitutionality of the Subcommittee's a~end!fient d1scrnr~mat~ng 
between two different classes of people essentially m the same s1tuatwn 
without some rationale :for the distinction . 

. 'Ve urge reconsideration of this action by the :full Committee. The 
amendments proposerl bv the Administration and introduced by you 
and Congressman Zeferetti on October 20, 1975, would provide equi
table treatment to all individuals law:fullv possessing for commercial 
purposes pre-Act live endangered species or parts or products of such 
species. · 

'\Ve have no objections to the enactment o:f sections 1, 3 and 4 of the 
Subcommittee's reported bill. vV e note that the provisions contained in 
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these sections are either similar or identical to sections (a.), (c) and 
(d) of H.R. 10229 as introduced. 
~Ve h_ope ~hese comments will be of value to you in consideration of 

tlus legislatiOn by the full committee. 
Sincerely yours, 

Doum: .. As P. \Vnr~r:r,En, 
Deputy Assistant Secreta;r-y 

for Fish and 1VildUfe Park~. 

DEPARTll'fENT OF STATE, 

lV a<Jhington, D.O., J anuat'Y SO, 1970. 
Hon. LEONOR K. SuLLIVAN, 
Chairman, 0omJinittee on 11ferchant 1Jfarine and Fis71A3ries House of 

Representatives, lV a!!hington, D.O. ' 
DEAR MAI>AM: C~AIRMAN_: This is !n response to your communication 

of October 23, 197a, regardmg the views of the Departmentof Stat~ on 
H.R. 10229, a bill "to ~mend the Endangered Species Act of 1973." 
H.R. 10229 wo~rld perm!t certain waivers of the provisions of the En
dangered Species Act with regard to endangered species or their parts 
of products law~ully he~d on Dece~ber. 28, 1973, provided that such 
waivers are consistent With U.S. obligatiOns under the Convention on 
International Trade in Endangered Species of \Vild Flora and Fauna 
(The Convention). · 

'W? unders.tand that H.R.. 10~29 is n?t. intended to alter or supersede 
any mtemat10nal legal obligatiOns ar1smg under the Convention. In 
this regard, we note the pr~visos in proposed subparagraphs 10(b) 
( 4) and ( 5) ~hat any exemptions granted pursuant to these provisions 
''sJu:U not violate th~ Convention." Thus, a 'transaction oth0rwise 
el~g~ble ~or. an exempt10~ under ~ubparagraph 4 or 5 would not be so 
eligible If rt was otherwise prohibited hv the Convention. In such a 
case, if an exemption under Article VII of the Convention was not 
obtainable, then the provisions of the Convention reo-ulatino- trade in 
specimens of that species would govern. "' "' 
Othe~ aspects of. this legislatio~ ~~l~te essen~ially to domsetic mat

~'-'rs whiCh are outside the responsibilities of this Department. Accord
mg~y, ~~defer. to the v~ews of other interested agencies regarding the 
d0smtbihty of Its adoptiOn. 

~'he Office of Management and Budget advises that fmm the stanrl
pomt of the Administration's prograin. there is no objection to the 
submission of this report. , 

Sincere} y, 
RoBERT J. JkCI,osm•:Y, 

Assistant Secretary for Oongressimwl Relations. 

CHANGES IN ExiSTING LAw 

In compliance with clause 3 of rule XIII of the Rules of the House 
o~ Representatives, as amended, changes in e.xisting law made bv the 
b1l1, as reported, are shown as follows (existing law proposed to he 
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omittecl is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman) : 

ENDANGERED SPECIES ACT OF 1973 

(87 Stat. 884; Public Law 93-205) 

• * * * * * * 
SEc. 3. For the purposes of this Act-

. (1) The term "commercial activity" means all activities of 
industry and trade, including, but not limited to, the buying or 
selling of commodities and activities conducted for the purpose 
of facilitating such buying and selling[.] ; provided, lwwever, 
that it does not inc'bude exhibition of comnwdities by. mmeunM or 
similar oultural or historical organizatiom. 

* * * * * * * 
SEc. 4. (a) GENERAL.-(!) The Secretary shall by regulation deter-

mine whether any species is an endangered species or a threatened 
species because of any of the following factors: 

* * * * * * * 
(f) REGULATIONS.-* * * 
( 2) (B) ·Neither subparagraph (A) of this paragraph nor section 553 

of title 5, United States Code, shall apply in the case of any of the 
following regulations and any such regulation shall,' at the discretion 
of the Secretary, take effect i1lllllediately upon publication of the regu-
lation in the Federal Register: -

* * * * * * * 
(ii) Any regulation (including any regulation implementing 

section6(g) (2) (B) (ii) of this Act) issued by the Secretarv in regard 
to nny emergency posing a significant risk to the wellbeing of. any 
species of fish or wildlife, but only if (I) at the time of publication of 
the regulation in the Federal Register the Secretary publishes therein 
detailed reasons why such regulation is necessary, and (H) in the 
ease such regulation applies to 1·esident species of fish and wildlife, 
the requirements of [subsection (b) (A), (B), and (C)] subsection 
(b) (1) (A) of this section have been complied with. Any regulation 
promulgated under the authority of this clause (ii) shall cease to have 
force and effect at the close of the 120-day period following the date 
of publication unless, during such 120-day period, the rulemaking pro
cedures which would apply to such regulation without regard to this 
subparagraph are complied with. 

* * * * * * * 
SEc. 10 * * * 
(c) NOTICE AND REVIEW.-The Secretary shall publish notice in the 

Federal Register of each application for an exemption or permit which 
is made under this [subsection.] section. Each notice shall invite the 
submission from interested parties, within thirty days after the date 
of the notice, written data, views, or arguments with respect to the 
application[.] ; except that 81.Wh 30-day period may be waived by the 
Secretaty in an e1nergency situation where the health or life of an 
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endanget·ed animal is threatened and no reasona~le alternath'e t 
available to the a.pplicar:.t, but rwtice of an'!/ such ;va~ver shall be pu : 
ll.<Jhed by the Secretary ~n the F_ederal Reg~ster w~thm !0 days f~l~ob 
·, the issua1we of the ememptl-on or permtt. Inform~twn recene , Y 
~l~~ Secretary as a part of any application shall be available~ the pub
lic as a matter of public record at every stage of the proceedmg. . 

* * * * * * . * 
SEc. 10. (e) * * * . . . . . . 
(4) Notwithstanding the provisiOns of paragraph (1) .of tlu~ sup

Section whenever the Secretary determines that an~ ~pectes of !ish or 
wildlif~ which is subject to taking tmder the prov~swns of this sub
section is an endangered species or threatened species, and that such 
takinoo materially and ne<Yativelv affects the threat~ned or endanger~d 
s eci~ he may prescribe~"> reQUlations upon the t~kmg of such SJ?eCies 
bp an 'such Indian, Aleut, ~skimo, or non-~atlve Alask1m res~dent, 
o¥ any Alaskan. native village. Such. regulat10~s .may be estabhsh.cd 
with reference to species, geographiCal descnptwn of the area. m
cluded, the season for taking, or ~ny other fact?rs relat:ed to the r~~: 
son for establishing such regulatiOns and COf!-Slstent w1th th~ po!ICJ 
of this Act Such regulations shaH be prescribed after a notice a!ld 
heari~gs in. the affected judicial districts of Alaska a~d as othe~~~ 
r uired by section 103 of the Marine Mammal ProtectiOf!- Act of l.l t 2, 
eqd shall be removed as soon as the Secretary. determmes that the an d' _..:~ need for their impositions has Isappean,~u. 
(/) (1) As used in this subsecti011t:- . ,, 

(A) The term "pre-Act endangered specles part· mean~- . . 
( i) any sperm whale oil which was lawfully held wtth;tn 

the United States on Decembe;r £8, HJ73, ~n the course of tT-

commerr:ial activity; 0: · . 
( ii) any finished scnmshaw prodltwt, if such prod~t qr the 

raw mate'l'tal for 81.Wh product was Za:oftdly held w~thzn the 
United States on December 28, 1973, ~n the course of a cmn-
merda,l activity. . 

(B) The term "scrimshaw product" means any art form wh~ch 
involves the etching or engraving of designs upon, or the carm:ng 
of figures, patterns, or designs from, any bone or tooth of any ma-
rine ma.mrnaZ of the order Cetacea. . . . . 

(!!?) The Secretary, pursuant fo the.pro_vuno_nJJ of thM subsectlf'n, 
may emempt if such ememption ~not zn vwlatwn of the Oonventwn, 
any pre-Act' endangered speeies part from one or more of the follouJ-
ing prohibitions: . · S 

(A) Th~ prohfbition on eil!portatzon.from the Umted tates 
set forth zn sectzr:n_ ~(a) (1) (A) ?f thzs. Act. 

(B) Any prohzb~t~on set forth zn sectwn 8(a) (1) (E) or (F) 
of this Act. . . h (If}) 

(3) Any person seeking an ememption desonbed ~n paragrap ": 
of this subsection shall make application therefor to the Secre~a1'Y. zn 
such form and mawner as he shall prescribe, but ;w ~uch applwatwn 
may be comidered by the Secretary unless the applwattO'flt:-

(A) is received by the Secretary befo;e the olos~ of the one 
yea:r period begi111ning on the date on whwh regUlatwns promul~ 
gated by the Secretary to carry out this subsection first take effect; 

.. 
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(B) contains a complete and detailed inventory of all pre-Act 
e~ered speeies parts for which the applicant seelcs eme;mption; 

( 0) ·is aecompanied by such documentatitm as tlw Secretary may 
Tequire to prove that any endangered speeies part or product 
cliiimed by the applicant to be a pre~Act endangered species part · 
is in fact such a part; and 

(D) contains such other information as the Secretary deems 
necessary and appropriate to carry out the purposes of this 
subsect~ · 

(4.) If the Secretary approves any application for exe1nption made 
under this sub8ection, he shall issue to the applwant a certificate of 
exemption which sluillsl!.ecify-o · 

(A) a'nly prohibl.tion in seo&ton 9(a) of this Act which is 
eme'!'J(l!ted ,- . 

(B) the pre-Act endangered species parts to wldch the ememp
tion applies,. 

( 0) the period of time during which the eil!emption is in effect, 
but rw ememption made under this subsection shall have force 
and effect after the close of the 3~year period beginni'iig on the 
date of issuance of the certificate; and 

(D) any term or oondition prescribed purBuant to paragrapl~ 
(5) (A) or (B), or both, which the Secretary deems necessary or 
appropriate. 

( 5) The Secretary shall prescribe such 1'egulations as he deem,<; 
necessary and appropriate to carry O'Ut the purposes of this subsec
tion. Such regulation.<? may set forthr-

(A) terms and conditions which may be imposed on applioant8 
.for ememptions under this s.ubsecti.on (itncluding, bu,t not limited 
to, requirenwnts tlwt applicants register inmentories, keep com~ 
plete sale!J 'l'ecords. per1nit duly authorized agents of the 8ecn<
tary to i"}Jlpect such irvoentorie.'l and records, and periodically file 
approprzate reports with the Becretat'Y); and 

(B) terms and conditions whiel~ may be imposed on any sub-
8ef/1t.rmt pwrclwser of any pre-Act endangered species part cov~ 
ered by an ememption granted u·nder this S7tbseotion; 

to r:n.mre that any such part so emempted ill adequately aooou.rnted for 
and not disposed of contrary to the provisions of this Act. No regu
l-ation prescribed by th.e Secretary to carry out the purposes of this 
snbsection shall be subject to section 4(/) (2) (A) (i) vf tl!k Act. 

(g) In connection with any action alleging a violation of section 9, 
am.11 person alaiming tl~e benefit of any exemption or permit under 
this Act shall have the burden of proving tl~at the ememption or pe1'
mit is apvZicable, ha.<? been granted, and toas 'oalid and in force at the 
time of the alleged violation. 

SEo. 11. (e) * * * 
(3) Any person authorized by the Secretary, the Secretary of the 

Treasury, or the Secretary of the Department in which the Coast 
Guard is operating, to enforce this Act ma:v detain for inspection and 
inspect any package, crate, or other container, including its contents, 
and all accompanyin~ documents, upon importation or exportation. 
Such person may malce arre8ts 1nitlwut a 1l,arrant for any violation of 
thi-'l Act if he has reasonable grounds to belie1)e that the person to be 
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m·rested is com;mitting the 11iolatim~ in his p1·esence or view, and ma,y 
execute and serve any arrest warrant, search warrant, or other warrant 
or civil or criminal process issued by any officer or court of competent 
jurisdiction for enforcement of this Act[.] , but 1tpon forfeiture of 
any such property to the United States, or the abandonment or 1oai'i'er 
of any claim to any such property, it shall be dilsposed of (other than 
by sale to the general ]nt:blic) by the Secretary in stwh a mam-,er, 
consistent with the pwf'oses of this Aet, a8 the Secretat'y shall by 
1·cqulation presm·ibe. Such person so authorized may search and seize, 
with or without a warrant, as authorized by law. Any fish, wildlife, 
property, or item so seized shall be held by any ·person authorized 
by the Secretary, the Secretary of the Treasury, or the Secretary of 
the Department in which the Coast Guard is operating pending dis- I 
position of civil or criminal proceedings, or the institution of an action 
in rem for forfeiture of such fish, wildlife, property, or item pur-
suant to paragraph (4) of this subsection; except that the Secretary 
may, in lieu of holding such fish, wildlife, property, or item, permit 
the owner or consignee to post a bond or other surety· satisfactory to 
the Secretary. 

* * * * 
0 

, 
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Rint~fourth ctongrtss of tht 'llnitrd ~tatts of 2lmcrica 
AT THE SECOND SESSION 

Begun and held at the City of Washington on Monday, ihe nineteenth day of January, 
one thousand nine hundred and seventy-six 

an art 
To amend the Endangered Species Act of 1973 in order to permit the disposal 

of certain endangered species products and parts lawfully held within the 
United States on the effective date of such Act. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Oongress assembled, That section 4(£) 
(2) (B) (ii) of the Endangered S,P.ecies Act of 1973 (16 U.S.C. 1533 
(f)(2)(B)(ii)) isamendcdbystr1kingout"subsection (b) (A), (B), 
and (C)" and inserting in lieu thereof subsection (b) (1) (A)". 

SEc. 2. Section 10 o£ the Endangered Species Act of 1973 (16 U.S.C. 
1539) is amended by adding at the end thereof the following new 
subsections : 

" (f) ~ 1) As used in this subsection-
' (A) The term 'pre-Act endangered species part' means-

"(i) any sperm whale oil, including derivatives thereof, 
which was lawfully held within the United States on Decem
ber 28, 1973, in the course of a commercial activity; or 

"(ii) any finished scrimshaw product, if such product or 
the raw material for such product was lawfully held within 
the United States on December 28, 1973, in the course of a 
commercial activity. 

"(B) The term 'scrimshaw product' means any art form which 
involves the etching or engraving of designs upon, or the carving 
of figures, patterns, or designs from, any bone or tooth of any 
marine mammal of the order Cetacea. 

''(2) The Secretary, pursuant to the provisions of this subsection, 
may exempt, if such exemption is not in violation of the Convention, 
any pre-Act endangered species part from one or more of the follow
ing prohibitions: 

"(A) The prohibition on exportation from the United States 
set forth in section 9 (a) ( 1) (A) of this Act. 

"(B) Any prohibition set forth in section 9(a) (1) (E) or (F) 
of this Act. 

"(3) Any person seeking an exemption described in paragraph (2) 
of this subsection shall make application therefor to the Secretary in 
such form and manner as he shall prescribe, but no such application 
may be considered by the Secretary unless the application-

"(A} is received by the Secretary before the close of the one
year period beginning on the date on which regulations promul
gated by the Secretary to carry out this subsection first take effect; 

"(B) contains a complete and detailed inventory of all pre-Act 
endangered species parts for which the applicant seeks exemption; 

"(C) is a.ccompanied by snch documentation as the Secretary 
may require to prove that any endangered species part or product 
claimed by the applicant to be a pre-Act endangered species part 
is in fact such a part; and 

"(D) contains such other information as the Secretary deems 
necessary and appropriate to carry out the purposes of this 
subsection. 
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"(4) If the Secretary approves any application for exemption 
made under this subsection, he shall issue to the applicant a certificate 
o:f exemption which shall speci:fy-

"(A) any prohibition m section 9(a) of this Act which is 
exempted; 

" (B) the pre-Act endangered species parts to which the exemp
tion applies; 

" ( 0) the period o:f time during which the exemption is in effect, 
but no exemption made under this subsection shall have :force and 
effect after the close o:f the three-year period beginning on the 
date of issuance o:f the certificate; and 

"(D) any term or condition prescribed pursuant to paragraph 
(5) (A) or (B), or both, which the Secretary deems necessary 
or appropriate. 

" ( 5) The Secretary shall prescribe such regulations as he deems 
necessary and appropriate to carry out the purposes of this subsection. 
Such regulations may set :forth-

" (A) terms and conditions which may be imposed on applicants 
for exemptions under this subsection (including, but not limited 
to, requirements that applicants register inventories, keep com
plete sales records, permit duly authorized agents of the Secretary 
to inspect such inventories and records, and periodically file appro
priate reports with the Secretary) ; and 

"(B) terms and conditions which may be imposed on any sub
sequent purchaser of any pre-Act endangered species part covered 
by an exemption granted under this subsection; 

to insure that any such part so exempted is adequately accounted for 
and not disposed o:f contrary to the provisions o:f this Act. No regula
tion prescribed by the Secretary to carry out the purposes o:f this sub
section shall be subject to section 4(:f) (2) (A) (i) of this Act. 

" ( 6) (A) Any contract for the sale of pre-Act endangered species 
parts which is entered into by the Administrator of General Services 
prior to the effective date of this subsection and pursuant to the notice 
published in the Federal Register on January 9, 1973, shall not be 
rendered invalid by virtue of the fact that fulfillment of such contract 
may be prohibited under section 9(a) (1) (F). 

"(B) In the event that this paragraph is held invalid, the validity 
of the remainder of the Act, including the remainder of this subsection, 
shall not be affected. 

"(7) Nothing in this subsection shall be construed to-
"(A) exonerate any person from any act committed in viola

tion of paragraphs (1) (A), (1) (E), or (1) (F) of section 9(a) 
prior to the date of enactment of this subsection; or 

" (B) immunize 'any person from prosecution for any such act. 
"(g) In connection with any action alleging a violation of section 9, 

any person claiming the benefit of any exemption or permit under 
this Act shall have the burden of proving that the exemption or permit 
is applicable, has been granted, and was valid ,and in force at the time 
of the alleged violation.". 

SEc. 3. Section 10 of the Endangered Species Act of 1973 (16 
u.s.a. 1539) is further amended-

(1) by striking out "subsection" in the first sentence of sub
section (c) thereof and inserting in lieu thereof "section"; and 

( 2) by striking out the period at the end of the second sentence 
of subsection (c) thereof and inserting in lieu thereof the follow
ing: "; except that such thirty-day period may be waived by 

' 
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the Secretary in an emergency situation where the health or life 
of an endangered animal is threatened and no reasonable alterna
tive is available to the applicant, but notice of any such waiver 
shall be published by the ~ecretary in the Federal Register within 
ten days following the issuance of the exemption or permit.". 

SEc. 4. Section ll(e) (3) of the Endangered Species Act of 1973 
(16 U.S.C. 1540(e) (3)) is amended-

( 1) by inserting immediately before the words "execute and 
serve any arrest warrant," in the second sentence thereof the fol
lowing : "make arrests without a warrant for any violation of 
this Act if he has reasonable grounds to believe that the person 
to be arrested is committing the violation in his presence or view, 
and may"; and 

( 2) by striking out the period at the end thereof and inserting 
in lieu thereof the following: ", but upon forfeiture of any such 
property to the United States, or the abandonment or waiver of 
any claim to any such property, it shall be disposed of (other 
than by sale to the general public) by the Secretary in such a 
manner, consistent with the purposes of this Act, as the Secretary 
shall by regulation prescribe.". 

SEc. 5. Paragraph (1) of section 3 of the Endangered Species Act 
of 1973 (16 U.S.C. 1532(1)) is amended by striking the period and 
inserting in lieu thereof " : Provided, however, That it does not include 
exhibition of commodities by museums or similar cultural or historical 
organizations.". 

Speaker of the House of Representatives. 

Vice President of the United States and 
President of the Senate. 

' 




