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STATEMENT BY THE PRESIDENT

I am signing today, with some reluctance, H.R. 3130,
a bill that amends the National Environmental Policy Act.
It serves to remove the cloud put on federal-aid highway
projects in a number of states by decisions in the United
States Courts of Appeals for the Second and Seventh Circuits
holding that environmental impact statements for highway
projects must be prepared by the Federal Highway Administra-
tion instead of by the states that are responsible for
designing, building and maintaining federal-aid highways.
The result of those decisions has been to delay the highway
program in New York, Vermont, Connecticut, Wisconsin,
Illinois and Indiana. H.R. 3130 provides welcome relief
for that program.

But the Congress has only provided a halfway remedy,
and it may have created further complications for federal
grant-in-aid programs other than highways. The bill is
limited in its applicability to impact statements prepared
by state agencies with statewide jurisdiction -- which
describes few grantee agencies other than state highway
departments -- leaving other grantees, including airport
operators, transit authorities and sewer districts in limbo.
In addressing the problem of who may prepare an impact
statement, the Congress should have addressed the question
across the board, for all federal grant-in-aid programs.

I believe the courts and now the Congress have made too
much of the question of who actually prepares an impact
statement. The important question is the statement's
adequacy. An environmental impact statement is a formal
presentation of the impacts of a proposed federal action
and reasonable alternatives to it, calculated to inform
the federal decision makers of the consequences of proposed
actions and their alternatives. Actual federal preparation

is not needed to guarantee that those purposes are satisfied.



I therefore urge the Congress to take up the question
of the authorship of impact statements in all federal-aid
programs when it returns in September so that the National
Environmental Policy Act can be brought back on course. I
have directed the Department of Transportation to prepare

proposed legislation to accomplish this result.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

AUG 5 1975

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill H.R. 3130 - Preparation of Environmental
Impact Statements
Sponsor - Rep. LaFalce (D) New York

Last Day for Action

August 11, 1975 - Monday
Purpose

Clarifies the authority of Federal agencies to delegate the
preparation of environmental impact statements.

Agency Recommendations

Office of Management and Budget Approval
Council on Environmental Quality Approval
Department of Transportation Approval (Signing
Statement attached)

Department of Justice Approval
Environmental Protection Agency Approval
Department of the Interior No objection
Department of Housing and Urban

Development No objection
Discussion
Background

The National Environmental Policy Act of 1969 (NEPA) requires the
preparation of an Environmental Impact Statement (EIS) for all
major Federal actions. The EIS is intended to determine, assess,
and consider the effects on the environment of a proposed fed-
erally funded program.

Since NEPA's inception, Federal agencies have delegated the initial
preparation of an EIS to the State or local agency which is the



proposed recipient of a Federal grant. Federal officials review
and evaluate the State or local EIS drafts and have ultimate
responsibility for their adequacy and accuracy. This delegation
seemed practical and reasonable to Federal officials and con-
sistent with a conscientious implementation of NEPA. The practice
of delegation has been upheld by various court decisions.

However, the Second and the Seventh U.S. Circuit Courts of Appeal
issued decisions in December 1974 and April 1975, respectively,
dealing with the extent to which EIS preparation may be delegated
on highway projects. As a result of the December ruling requiring
"genuine Federal preparation" of an EIS, DOT halted almost all
major new highway projects in the three States affected by the
ruling -- New York, Vermont, and Connecticut. The Seventh Circuit
Decision -- affecting Wisconsin, Indiana, and Illinois -- has
created similar uncertainty over highway projects in those States.

Since the Second Circuit ruling, a substantial debate has ensued
over the meaning of the case. There are differences of view
between DOT and the Council on Environmental Quality (CEQ), which
is charged with monitoring NEPA, over whether the rulings permit
substantial State preparation of a draft EIS or whether they
require the Federal agency to prepare the EIS from the beginning.
CEQ believes that State preparation can continue with minor
administrative adjustments while DOT believes basic changes in
NEPA are needed.

Provisions of H.R. 3130

H.R. 3130 is an attempt to clarify the law as it relates to pro-
cedures for delegation to State agencies of EIS preparation.

While it preserves Federal responsibility for the scope, objectiv-
ity, and content of EIS's, it provides that an EIS required after
January 1, 1970, for any major Federal action funded under a pro-
gram of grants to States, shall not be deemed legally insufficient
solely by reason of having been prepared by a State agency or
official, if four conditions are met:

-- The State agency or official has statewide juris-
diction and responsibility for the action,

~- The responsible Federal official furnishes guidance
and participates in the preparation,

-- The responsible Federal official independently
evaluates the statement prior to its approval and
adoption, and



—-— After January 1, 1976, the Federal official
solicits the views of any other State or any
Federal land management entity regarding any
action that may significantly impact on them
and, in the case of disagreement, incorporates
in the EIS an assessment of the impact and views.

The enrolled bill also provides that the foregoing procedure,
which is limited to State agencies and officials with statewide
jurisdiction, does not affect the legal sufficiency of statements
prepared by State agencies with less than statewide jurisdiction
(such as airport authorities, mass transit agencies, and sewer
and water districts).

Agency views

CEQ believes that the bill overturns the recent court decisions
and confirms long-standing administrative policies of the Federal
agencies permitting State participation in EIS preparation. The
Council, although acknowledging that it is not a perfect bill,
believes that it accomplishes its basic purpose.

The Environmental Protection Agency believes that the uncertain-
ties created by the court decisions can be put to rest by approval
of the bill. The Interior Department notes that although it is
possible that the problems could have been resolved satisfactorily
without legislation, the enrolled bill is appropriately limited
and should serve to resolve the matter. The Department of Housing
and Urban Development believes that the bill should enable Federal
agencies to carry out their NEPA responsibilities more efficiently.

Justice also notes that the bill is less than perfect in that it
leaves "where it found it the question of legal sufficiency of
environmental impact statements by state agencies having less
than statewide jurisdiction." Justice believes, however, that

"it may be that the recognition in the enrolled bill
that the preparation of environmental impact state-
ments by some entity other than a federal agency does
not, in and of itself, render them legally insufficient
will enable the courts easily to conclude that there is
no particular reason why the preparation of the environ-
mental impact statements by agencies having less than
statewide jurisdiction are not also legally sufficient."



DOT, however, has serious reservations about H.R. 3130, because:

-- its applicability is limited to EIS preparation by
statewide agencies or officials,

-- its effect on statements prepared by agencies or
officials of less than statewide jurisdiction is
ambiguous and may produce litigation, and

-— its provisions respecting impacts on another State
or a Federal land management entity are vague and
will generate confusion and litigation. (CEQ,
however, believesthat this "is not a significant
additional burden to DOT, if they are already
carrying out the review of the State report re-
quired by the Act.")

DOT nevertheless recommends approval of the bill, but with a sign-
ing statement indicating the intention to propose further legis-
lation to rectify the problems it sees in the enrolled bill.

Although DOT has reservations about the limited clarification of

the delegation issue, CEQ supports the limited approach of H.R. 3130.
CEQ has consistently held that NEPA permits delegation of prepara-
tion of EIS's to statewide jurisdictions but not to jurisdictions

of less than statewide scope. CEQ's reasoning is that a statewide
agency is broader in outlook and has a continuing expertise in the
often subtle aspects of EIS's whereas a less than statewide agency
generally has a narrow single purpose (such as building a water
treatment plant) and generally has less experience in preparing
EIS's.

The Congressional hearings dealt only with statewide agencies and
did not go into the advantages or disadvantages of delegation to
less than statewide agencies. Rep. Leggett ((D) California), Chair-
man of the Subcommittee on Fisheries and Wildlife Conservation

and the Environment of the House Merchant Marine and Fisheries
Committee, which has jurisdiction over NEPA, stated during the
House floor debate on the H.R. 3130 Conference Report, that his
subcommittee would hold oversight hearings in the fall on NEPA,
including the issue of delegation to less than statewide agencies.
DOT is concerned that the enrolled bill, although stating that it
"does not affect the legal sufficiency of statements prepared by
State agencies with less than statewide jurisdiction", may have

a negative impact on future court decisions. 1In its views letter,
DOT states that it fears that a court may infer that "Congress
considered but did not see the need for changing the law" regarding
less than statewide agencies.



However, the Conference Report on H.R. 3130 states that the
purpose of the language included in the bill "is to provide a
clear statement that the Conference report does not establish

or negate the legal sufficiency of the delegation of EIS pre-
paration responsibilities in instances other than those to which
the Conference report applies." In effect, the Congress has
chosen, without prejudice, to leave the issue of delegation to
less than statewide agencies open to further congressional and
judicial consideration.

We believe this statement substantially reduces the likelihood
of the enrolled bill being interpreted as a definitive state-
ment by Congress on all EIS delegations.

Recommendations:

All agencies concerned, despite some reservations about the bill,
recommend or have no objection to its approval. As noted above,
DOT recommends that you issue a signing statement which would
point out problems with the bill and state that corrective legis-
lation will be submitted to the Congress. In light of the lack
of consensus both among Executive agencies and in Congress on this
issue after extensive debate and consideration, however, OMB
believes that such a statement of intent to submit legislation
would be premature and thus recommends against its use. In the
event that you decide to use the DOT statement, we recommend that
the last sentence be amended to read: "I have requested the De-
partment of Transportation to prepare proposed legislation to
accomplish this result."

- T

Assistant Director for
Legislative Reference

Enclosures
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The Department of Transportation, as you know, has opposed the
bill as it now stands for the following reasons:

1. Its applicability is limited to impact statements
prepared by state agencies or officials with statewide
jurisdiction. That as a practical matter means it
would apply almost exclusively to impact statements
prepared by state highway departments. Thus it does
not relieve us from the precedents to the extent that
they apply to airport and transit impact statements.
No logical reason for distinguishing these situations
has, to our knowledge, been suggested.

2. Even FHWA has accepted some impact statements
prepared by agencies of less than statewide jurisdiction.
Thus even the highway situation has not been entirely
rectified.

3. The conferees did at least attempt to preserve the
existing law with respect to airport and transit projects

by stating that "' . . . this subparagraph does not affect

the legal sufficiency of statements prepared by State
agencies with less than statewide jurisdiction.' But over
and above the fact that we would have preferred a reversal
of the Second and Seventh Circuits respecting non-highway
projects as well, the proviso raises additional difficulties.
We anticipate litigation on the meaning of ''State agencies,"
particularly with regard to whether it includes local
agencies. In addition, we fear that despite the attempt
something of a negative implication will inevitably remain --
at least to the effect that Congress considered but did not see
the need for changing the law, as declared by the Second and
Seventh Circuits, respecting non-highway projects.

4. Subparagraph (iv) of the amendment, added by the Senate
without any testimony on the matter, adds a new requirement
of early notification of the anticipated impacts of a project

in one state upon another state or '""Federal land management
entity." If there is disagreement on those impacts, the
responsible federal official must prepare a written assess-
ment of them and include it in a final impact statement.
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Subparagraph (iv) is vague in several respects. (Who speaks

for a "'State' ? What does it take to establish that an action
"may" have significant interstate impacts? Whose ""disagree-
ment" is sufficient ?) This vagueness will give the courts an
opportunity to find additional procedural errors in our project
approvals. And in any event implementation of subparagraph (iv)
will add another layer of federal review.

The bill is therefore incomplete, in that it fails to extend the sound
principle on which subparagraph (i) is based to areas where logic
demands its extension, namely to all programs and not simply to those
involving highways; and it is vague, in that subparagraph (iv) is rife
with ambiguities that will inevitably generate confusion and litigation.
The Department of Transportation therefore recommends that the
President either (1) veto the enrolled bill, H.R. 3130, or (2) sign the
enrolled bill, H.R. 3130, but only with a contemporaneous expression
of a fixed intention to propose and support legislation in the fall
designed to extend the principle of subparagraph (i) to state and local
agencies of less than statewide jurisdiction. (The ambiguities should
be corrected, but they should not be advertised in a signing message.)
Draft statements to accomplish these results are attached.

Sincerely,

Attachments \/



United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

AUG 1 -1975

Dear Mr, Lynn:

This responds to your request for the views of this Department
concerning H.R. 3130, an enrolled bill "To amend the National
Environmental Policy Act of 1969 in order to clarify the proce-
dures therein with respect to the preparation of environmental
impact statements.”

We do not object to Presidential approval of the bill.

The bill would provide that environmental impact statements prepared
pursuant to section 102(2)(C) of the National Environmental Policy
Act of 1969 after January 1, 1970, on a major Federal action funded
under a program of grants to states shall not be deemed to be
legally insufficient solely by reason of having been prepared by

a state agency or official if such agency or official has statewide
Jjurisdiction and has the responsibility for such action if the
responsible Federal official furnishes guidance and participates

in such preparation and independently evaluates such statement
prior to its approval and adoption. With respect to statements
prepared after January 1, 1976, however, the responsible Federal
official would be required to provide early notification to, and
solicit the views of any other state or any Federal land management
entity of any action or any alternative thereto which may have
significant impacts upon such state or affected Federal land manage-
ment entity, and if there is disagreement on such impacts, to
prepare a written assessment of such impacts and views for incorpo-
ration into the statement. Federal officials would not be relieved
of their responsibilities for the scope, objectivity and content

of the entire statement or of any other responsibility under the
Act. The legal sufficiency of statements prepared by State agencies
with less than statewide jurisdiction would not be affected.

The principal purpose of H.R. 3130 is to remedy administrative
difficulties arising from several recent court decisions dealing
with the degree to which preparation of environmental impact
statements can be delegated by a Federal agency to state governmental
entities. These decisions have interrupted work on several highway

CONSERVE
AMERICA'S
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Save Energy and You Serve America!




projects and uncertainty as to the ultimate outcome of this
litigation and the delays it would involve led to passage of the
enrolled bill, Tt is possible that environmental impact statement
problems such as those giving rise to this legislation could have
been satisfactorily resolved without amendment to the National
Environmental Policy Act of 1969 and we would have preferred

this course. The enrolled bill is, however, appropriately limited
and should serve to resolve the matter promptly.

With respect to the bill's requirements for environmental impact
statements prepared after January 1, 1976, the Interior Department
is a Federal land management entity both with respect to its direct

Federal lands responsibilities and its Indian trust responsibilities.

We would expect regulations promulgated under the Act as revised
by the enrolled bill to reflect this dual role for purposes of the
early notification and views solicitation provision.

Sincerely yours,

%ﬂoj— %. ~\' M
Acting BSecretary of the Integ

Honorable James T. Lynn
Director

Office of Management and Budget
Washington, D. C. 20503
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August 1, 1975
MEMORANDUM
FOR: HONORABLE JAMES T. LYNN

SUBJECT: H.R. 3130 -- Enrolled

This is in response to the enrolled bill request
on H.R. 3130, an act to amend the National Environmental
Policy Act (NEPA) to clarify the role of state grant
recipient agencies in the preparation of environmental
impact statements. The Council, which is the agency
designated by law to oversee implementation of NEPA,
supports this legislation, believes it is consistent with
Administration policy, and urges that the President sign
it into law.

This bill represents the first substantive amendment
to the language of the National Environmental Policy Act
since it was enacted over five years ago. It seeks to
confirm long-standing procedures for state participation
in the preparation of environmental impact statements.
More particularly, it overturns undesirable decisions by
two U.S. Courts of Appeals, which held that state highway
agencies could not assume an important role in gathering
information for and preparing impact statements. The
Act would adopt the more desirable rule established by
other circuits which allows an active role by the states
and confirms long-standing administrative policies of
CEQ, DOT, and other agencies.

The effect of the two Courts of Appeals decisions
striking down the procedures of the Federal Highway
Administration was to cause the FHWA to call a halt to
highway projects in a number of states. Particularly
hard hit were New York, Connecticut, and Vermont, where
many millions of dollars of construction funds for envi-
ronmentally acceptable and desirable highway projects
were held up because impact statements had been prepared
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by the states instead of by the Federal Government. Given
the need for such construction in a time of economic dif=-
ficulty in many of the affected regions, several Congressmen
introduced measures to clarify the law to conform to what
most other circuits had already upheld.

H.R. 3130 represents the result of a difficult and
drawn out legislative process that involved a number of
committees of both Houses, and created considerable juris-
dictional and substantive controversy. We recommend that it
be signed into law because, although it is not a perfect
bill, it accomplishes the purpose for which the legislation
was originally introduced--to endorse state participation in
the environmental review of highways. As such, it is a
careful and useful amendment to NEPA and it removes any
cloud over dozens of projects previously identified by FHWA
as potentially held up on these procedural technicalities.

The bill is very close to versions endorsed and sup-
ported by the Administration in public hearings and throughout
the legislative process related to H.R. 3130.

There are two elements of the bill that have caused
DOT, subsequent to their earlier support of a limited measure,
to want more from this legislation. One is the provision
limiting coverage to "statewide" agencies. The bill is
specifically not intended to apply to environmental review
activities carried out by other than statewide grant recipients,
such as airport and mass transit authorities; DOT now claims
these must be covered, but such a position was not acceptable
to the Senate. The other provision requires a special
addendum by Federal authorities to be added to the state
prepared report where there is interstate impact from proposed
projects. This provision, added in the Senate, is not a
significant additional burden to DOT, if they are already
carrying out the review of the state report required by the
Act.

The complexity of the legislative process in this case
did not permit the emergence of a perfect bill. But neither
is it likely that the Administration could do much better if
we were to begin the process again. We urge that this bill
be signed into law in order to assure clear procedures that
will allow highways and other projects that meet them to
proceed without fear of continued litigation and procedural

delay.

Russell W. Peterson
Chairman

cc: Mr. James F. Frey
Attention: Ms. Ramsey



OFFICE OF THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

AUG 4 1975

GENERAL COUNSEL

Honorable James T. Lynn
Director

Office of Management and Budget
Washington, D.C. 20503

Dear Mr. Lynn:

This will supplement our letter of August 1, 1975 concerning
H.R. 3130, an enrolled bill

"To amend the National Environmental Policy Act of
1969 in order to clarify the procedures therein with
respect to the preparation of environmental impact
statements. "

In that letter we recommended two alternative courses of action.
Having considered the comparative desirability of these two
alternatives, we are now prepared to recommend the second one,
that the President sign the enrolled bill expressing an intention to
propose and support legislation designed to extend H.R. 3130 to
other programs. (A suggested signing message to this effect was
enclosed as Attachment B to our earlier letter.)

Obviously we have serious reservations about the bill, but given
the fact that it will relieve our immediate legal difficulties in the
Second and Seventh Circuits, we would recommend the second
alternative stated in our earlier letter.

Sincerely,
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Dt oS WASHINGTON, D.C. 20460

aus 51975

OFFICE OF THE
ADMINISTRATOR

Dear Mr. Lynn:

This is in response to your request for the views
of the Environmental Protection Agency on H.R. 3130, an
enrolled bill which would amend the National Environmental
Policy Act (NEPA) in order to clarify the procedures therein
with respect to the preparation of environmental impact
statements.

The enrolled bill would amend NEPA by renumbering sub-
paragraphs (D)-(G) of section 102(2) and by inserting a new
subparagraph (D). This new subparagraph is applicable to a
limited class of environmental impact statements (EIS) pre-
pared pursuant to section 102(2) (C). For the class of EIS's
covered by the new subparagraph (D), the enrolled bill
provides that such EIS's shall not be deemed legally
insufficient solely by reason of having been prepared by
a State agency or official, if such agency or official
meets the requirements of subparagraph (D) (i)-(iv).

The enrolled bill is only applicable to EIS's "for
any major Federal action funded under a program of grants
to States . . . ." The enrolled bill does not relieve
the relevant Federal official of his ultimate responsibility
for the scope, objectivity, and content of the entire
statement. In order to reinforce the Congressional intent
that the enrolled bill is not to be deemed an implicit
rejection of delegations of EIS's to an agency or official
with less than statewide jurisdiction, the enrolled bill
provides that the legal sufficiency of such EIS's is not
to be affected by the new subparagraph (D).

The Environmental Protection Agency recommends
Presidential approval of the enrolled bill.



The enrolled bill has little, if any, effect on the
programs administered by the Environmental Protection Agency.
In addition to the explicit language of the enrolled bill,
the legislative history makes clear that the enrolled blll
is not applicable to any Federal licensing, permitting,
certificating, contracting, construction programs or other
programs which do not provide grants to States.

As you are aware, EPA awards construction grants almost
exclusively to municipal agencies. We believe the enrolled
bill, and its legislative history, cannot be reasonably
construed to mean that silence concerning delegation to
municipal agencies implies Congressional disapproval of
such delegation.

To the extent that this enrolled bill removes uncertainties
regarding State participation in the EIS process of other
Federal agencies, the bill is desirable.

I should note that the House of Representatives will be
conducting oversight hearings on NEPA this Fall. At that time,
I understand other issues regarding this most important
statute will be discussed. At this time, however, I believe
the uncertainties created by certain court decisions (Conserva-
tion Society of Southern Vermont v. Secretary of Transportatlon
and Swain v. Brinegar) can be put to rest by 51gn1ng the
enrolled bill into law.

Administrator

Honorable James T. Lynn
Director

Office of Management and Budget
Washington, D. C. 20503



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

AUG 5 1975

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill H.R. 3130 - Preparation of Environmental
: Impact Statements
Sponsor - Rep. LaFalce (D) New York

Last Day for Action
August 11, 1975 - Monday

PurEose

Clarifies the authority of Federal agencies to delegate the
preparation of environmental impact statements.

Agency Recommendations

Office of Management and Budget Approval
Council on Environmental Quality Approval
Department of Transportation Approval (Signing
‘ Statement attached)

Department of Justice ) Approval
Environmental Protection Agency Approval
Department of the Interior No objection
Department of Housing and Urban

Development No objection
Discussion
Background

The National Environmental Policy Act of 1969 (NEPA) requires the
preparation of an Environmental Impact Statement (EIS) for all
major Federal actions. The EIS is intended to determine, assess,
and consider the effects on the env1ronment of a proposed fed-
erally funded program. :

Since NEPA's inception, Federal agencies have delegated the initial
preparation of an EIS to the State or local agency which is the



proposed recipient of a Federal grant, Federal officials review
and evaluate the State or local EIS drafts and have ultimate
responsibility for their adequacy and accuracy. This delegation
seemed practical and reasonable to Federal officials and con-
sistent with a conscientious implementation of NEPA. The practice
of delegation has- been upheld by various court decisions.

However, the Second and the Seventh U.S. Circuit Courts of Appeal
issued decisions in December 1974 and April 1975, respectively,
dealing with the extent to which EIS preparation may be delegated
on highway projects. As a result of the December ruling requiring
"genuine Federal preparation" of an EIS, DOT halted almost all
major new highway projects in the three States affected by the
ruling -- New York, Vermont, and Connecticut. The Seventh Circuit
Decision -- affecting Wisconsin, Indiana, and Illinois =~ has
created similar uncertainty over highway projects in those States.

Since the Second Circuit ruling, a substantial debate has ensued
over the meaning of the case. There are differences of view _
between DOT and the Council on Environmental Quality (CEQ), which
is charged with monitoring NEPA, over whether the rulings permit
substantial State preparation of a draft EIS or whether they
require the Federal agency to prepare the EIS from the beginning.
CEQ believes that State preparation can continue with minor
administrative adjustments while DOT believes basic changes in
NEPA are needed.

Provisions of H.R. 3130

H.R. 3130 is an attempt to clarify the law as it relates to pro-
cedures for delegation to State agencies of EIS preparation.

While it preserves Federal responsibility for the scope, objectiv-
ity, and content of EIS's, it provides that an EIS required after
January 1, 1970, for any major Federal action funded under a pro-
gram of grants to States, shall not be deemed legally insufficient
solely by reason of having been prepared by a State agency or
official, if four cdnditions are met:

-~ The State agency or official has statewide juris-
diction and responsibility for the action,

-- The responsible Federal official furnishes guidance
" and participates in the preparation,

-~ The responsible Federal official independently
evaluates the statement prior to its approval and
adoption, and 4



-—- After January 1, 1976, the Federal official
solicits the views of any other State or any
Federal land management entity regarding any
action that may significantly impact on them
and, in the case of disagreement, incorporates
in the 'EIS an assessment of the impact and views.

The enrolled bill also provides that the foregoing procedure,
which is limited to State agencies and officials with statewide
jurisdiction, does not affect the legal sufficiency of statements
prepared by State agencies with less than statewide jurisdiction
(such as airport authorities, mass transit agencies, and sewer
and water districts).

Agency views

CEQ believes that the bill overturns the recent court decisions
and confirms long-standing administrative policies of the Federal
agencies permitting State participation in EIS preparation. The
Council, although acknowledging that it is not a perfect bill,
believes that it accomplishes its basic purpose.

The Environmental Protection Agency believes that the uncertain-
ties created by the court decisions can be put to rest by approval
of the bill. The Interior Department notes that although it is
possible that the problems could have been resolved satisfactorily
without legislation, the enrolled bill is appropriately limited
and should serve to resolve the matter. The Department of Housing
and Urban Development believes that the bill should enable Federal
agencies to carry out their NEPA responsibilities more efficiently.

Justice also notes that the bill is less than perfect in that it
leaves "where it found it the question of legal sufficiency of
environmental impact statements by state agencies having less
than statewide jurisdiction." Justice believes, however, that

"it may be that the recognition in the enrolled bill
that the preparation of environmental impact state-
ments by some entity other than a federal agency does
not, in and of itself, render them legally insufficient
will enable the courts easily to conclude that there is
no particular reason why the preparation of the environ-
mental impact statements by agencies having less than
statewide jurisdiction are not also legally sufficient.”



DOT, however, has serious reservations about H.R. 3130, because:

-- its applicability is limited to EIS preparation by
statewide agencies or officials,

-- its effect on statements prepared by agencies or
officials of less than statewide jurisdiction is
ambiguous and may produce litigation, and

-—- its provisions respecting impacts on another State
- or a Federal land management entity are vague and
will generate confusion and litigation. (CEQ,
however, believesthat this "is not a significant

additional burden to DOT, if they are already
carrying out the review of the State report re-
quired by the Act.")

DOT nevertheless recommends approval of the bill, but with a sign-
ing statement indicating the intention to propose further legis-
lation to rectify the problems it sees in the enrolled bill.

Although DOT has reservations about the limited clarification of

the delegation issue, CEQ supports the limited approach of H.R. 3130.
CEQ has consistently held that NEPA permits delegation of prepara-
tion of EIS's to statewide jurisdictions but not to jurisdictions

of less than statewide scope. CEQ's reasoning is that a statewide
agency is broader in outlook and has a continuing expertise in the
often subtle aspects of EIS's whereas a less than statewide agency
generally has a narrow single purpose (such as building a water
treatment plant) and generally has less experience in preparing
EIS's.

The Congressional hearings dealt only with statewide agencies and
did not go into the advantages or disadvantages of delegation to
less than statewide agencies. Rep. Leggett ((D) California), Chair-
man of the Subcommittee on Fisheries and Wildlife Conservation

and the Environment of the House Merchant Marine and Fisheries

- Committee, which has jurisdiction over NEPA, stated during the
House floor debate on the H.R. 3130 Conference Report, that his
subcommittee would hold oversight hearings in the fall on NEPA,
including the issue of delegation to less than statewide agencies.
DOT is concerned that the enrolled bill, although stating that it
"does not affect the legal sufficiency of statements prepared by
State agencies with less than statewide jurisdiction", may have

a negative impact on future court decisions. In its views letter,
DOT states that it fears that a court may infer that "Congress
considered but did not see the need for changing the law" regarding
less than statewide agencies.



However, the Conference Report on H.R. 3130 states that the
purpose of the language included in the bill "is to provide a
clear statement that the Conference report does not establish

or negate the legal sufficiency of the delegation of EIS pre-
paration responsibilities in instances other than those to which
the Conference report applies."” 1In effect, the Congress has
chosen, without prejudice, to leave the issue of delegation to
less than statewide agencies open to further congressional and
judicial consideration.

We believe this statement substantially reduces the likelihood
of the enrolled bill being interpreted as a definitive state-
ment by Congress on all EIS delegations. ’

Recommendations:

All agencies concerned, despite some reservations about the bill,
recommend or have no objection to its approval. As noted above,
DOT recommends that you issue a signing statement which would
point out problems with the bill and state that corrective legis-
lation will be submitted to the Congress. In light of the lack
of consensus both among Executive agencies and in Congress on this
issue after extensive debate and consideration, however, OMB
believes that such a statement of intent to submit legislation
would be premature and thus recommends against its use. 1In the
event that you decide to use the DOT statement, we recommend that
the last sentence be amended to read: "I have requested the De-
partment of Transportation to prepare proposed legislation to
accomplish this result.”

¢‘4*°6#‘:54*<:;L’-

Assistant Director for
- . Legislative Reference

Enclosures






THE WHITE HOUSE
WASHINGTON

Date August 7

For Judv_Johnston

From Tod Hullin

I recommend that the bill be signed but
do not see any significant advantage

to a signing statement and recommend
against a signing ceremony.
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THE WHITE HOUSE

ACTION MEMORANDUM WASHINGTON L.OG NO.:
Date: August 6 Time: 1030am
Jack Marsh

Mike Duval
Max Friedersdorf
Ken Lazarus

FROM THE STAFF SECRETARY

DUE: Date: Auqust 7 Time: 200pm

SUBJECT:

H.R. 3130 - Preparation of Environmental Impact Statements

(enrolled bill and signing statement)

ACTION REQUESTED:

- For Necessary Action X __ For Your Recommendations
Prepare Agenda and Brief Draft Reply
_X_ For Your Comments — . Draft Remarks

REMARKS:

Please return to Judy Johnston, Ground Floor West Wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a

delay in submitting the required material, please Mool .‘
vty
Sap L0 Pyoaendut

. Aty
e ONV o FrL LI o
. .

telonhana thae Staff Saecratarv immediatale.



THE WHITE HOUSE

WASHINGTON

August 7, 1975

MEMORANDUM FOR: JUDY JOHNSTON

FROM: PHIL BUCHEN OW'B .

SUBJECT: H.R. 3130 - Preparation
of Environmental Impact
Statements

I agree with the Department of Transportation's recommended
signing statement. Both Justice and DOT correctly point out

that the limitations built into this bill could result in wasteful
litigation. The rationale given in the signing statement is a
good, clear statement of the basis on which corrective legislation
should be proposed.
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DUE: Date: August 7 : Time: 200pm

SUBJECT:

H.R. 3130 - Preparation of Environmental Impact Statements

(enrolled bill and signing statement)

ACTION REQUESTED:

‘For Necessary Action X For Your Recommendations
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REMARKS:
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THE WHITE HOUSE

WASHINGTON

August 7, 1975

MEMORANDUM FOR JIM CAVANAUGH
FROM: MIKE DUVAL B
SUBJECT: H.R. 3130

The President should sign this legislation.

The only question is whether or not he should issue a
signing statement as recommended by DOT, to request addi-
tional legislation correcting some of the imperfections of
the instant bill. I'm inclined to recommend against the
signing statement because it will simply put the President
on the "anti" side of the environmental issue once again,
and without serving any real purpose. If DOT wants to send
up new legislation, they, of course, can do so but I don't
see what is gained by getting the President out front.

This bill did generate a fight between the Merchant Marine
and Fisheries Committee (who sponsored H.R. 3130 and has
responsibility for Environmental Impact Statements) and the
House Public Works Committee, who had their own bill which
was far more pro-highway (and in line with the Administra-
tion's position of complete delegation of EIS responsibility
to State and sub-State entities). It may very well be that
Max Friedersdorf will recommend a statement as a way of
helping the Public Works Committee. I would be inclined

to go along with Max, but absent such a recommendation, I
concur with the OMB position.

cc: Tod Hullin



THE WHITE HOUSE

WASHINGTON

August 7, 1975

MEMORANDUM FOR: JIM CAVANAUGH

FROM: MAX L. FRIEDERSDgﬁ}gy/

SUBJECT: H.R. 3130 - Preparation of Environmental
Impact Statements

The Office of Legislative Affairs concurs with the agencies

that the subject bill be signed.

Attachments



THE WHITE HOUSE

WASHINGTON

August 8, 1975

MEMORANDUM FOR: JIM CAVANAUGH s
FROM: MAX FRIEDERSDG g

SUBJECT: H.R. 3130 - Preparation of Environmental
Impact Statements Signing Statement

The Congressional Relations Department does not recommend
a signing statement for H.R. 3130.



ASSISTAN'T ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

Bepartment of Justice
Washington, 8.¢. 20530

Honorable James T. Lynn

Director, Office of
Management and Budget

Washington, D.C. 20503

Dear Mr. Lynn:

This is in response to your request for the views
of the Department of Justice on the enrolled bill "To amend
the National Environmental Policy Act of 1969 in order to
clarify the procedures therein with respect to the preparation
of environmental impact statements.'

This bill has its origin in a situation which
arose when non-federal entities — principally state govern-
ments — undertook to prepare environmental impact statements
in connection with proposed federal projects and programs
subject to the National Environmental Policy Act of 1969
(NEPA). As it stands, NEPA requires " . . . a detailed
[environmental] statement by the responsible official . . ."
covering major federal actions significantly affecting the
quality of the human environment. The Act contains no
explicit requirement that a federal official actually prepare
the statement.

There are approximately twenty reported decisions
dealing to some extent with the issue of whether preparation
of an environmental impact statement (or a significant
portion thereof) by a non-federal entity violates NEPA. The
Second Circuit has held that the preparation of an environ-
mental impact statement is the "primary and nondelegable
responsibility of a federal agency'; the Fourth, Fifth,
Eighth, Ninth and Tenth Circuits, and a district court in
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the Seventh Circuit, have held that preparation of the environ-
mental impact statement by other than the responsible federal
official is not per se a violation of NEPA.

As originally introduced, H.R. 3130 provided that
the preparation of an environmental impact statement may be
accomplished by "the responsible federal official or, at his
discretion, may be delegated to an appropriate state agency

or official or may be prepared by a consultant to such federal
or state agency or official.”

In its present form, as substantially amended in
the Senate, the enrolled bill would provide that an environ-
mental impact statement shall not be deemed to be legally
insufficient solely by reason of having been prepared by a
state agency or official, if the state agency or official has
statewide jurisdiction. The enrolled bill concludes with a
statement that it ''does not affect the legal sufficiency of
statements prepared by State agencies with less than statewide
jurisdiction." The Conference Report accompanying the enrolled
bill explains that '"the purpose of this language is to provide
a clear statement that the Conference Report does not establish
or negate the legal sufficiency of the delegation of EIS
[environmental impact statement] preparation responsibilities
in instances other than those to which the Conference Report
applies.”

The enrolled bill's acquiescence in the preparation
of environmental impact statements by state agencies having
statewide jurisdiction only, and its leaving where it found
it the question of legal sufficiency of environmental impact
statements by state agencies having less than statewide juris-
diction, clearly presents no legal problem, but may present a
practical problem. If the majority of environmental impact
statements prepared by non-federal agencies are, in fact,
prepared by state agencies having less than statewide juris-
diction, the enrolled bill would not have significantly cured
the problem toward which H.R. 3130 was addressed. We understand
that the Federal Highway Administration is particularly concerned
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with the possibility of this enrolled bill's ineffectiveness
to deal with a problem of much concern to that agency. 1In
our opinion, however, the enrolled bill should be approved,
even if the benefits accruing are only a fraction of those
anticipated. 1Indeed, it may be that the recognition in the
enrolled bill that the preparation of environmental impact
statements by some entity other than a federal agency does
not, in and of itself, render them legally insufficient will
enable the courts easily to conclude that there is no particular
reason why the preparation of the environmental impact state-
ments by agencies having less than statewide jurisdiction are
not also legally sufficient.

Sincerely,

MW

Michael M. Uhlmann
Assistant Attorney General



ATTACHMENT A: VETO MESSAGE

I am returning without my approval H.R. 3130, a bill to amend
the National Environmental Policy Act of 1969. It was intended to
remove a cloud put on federal-aid highway projects in a number of
states by decisions in the United States Courts of Appeals for the
Second and Seventh Circuits, holding that environmental impact state-
ments for highway projects must be prepared by the Federal Highway
Administration instead of by the states that are responsible for
designing, building, and maintaining federal-aid highways. The
result of those decisions has been to delay the highway program in
New York, Vermont, Connecticut, Wisconsin, Illinois and Indiana.

Unfortunately, in removing that cloud on the highway program,
it would create several others. First, H.R. 3130 does not address
the problems now faced by other federal grant-in-aid programs. The
bill is limited in its application to impact statements prepared by state
agencies with statewide jurisdiction, which describes few grantee
agencies other than state highway departments. Thus the bill does
not address the problems faced by transit agencies or airport operators,
among others, but leaves them to the mercy of the courts.

Second, the bill contains a new procedural section that is
sufficiently vague to promote litigation by groups hostile to a particular
project, litigation that could well lead to delays but is unlikely to result
in environmentally sound changes in the project.

Third, the bill could compound the error of the courts in focusing
on the authorship of environmental impact statements. The Administra-
tion believes that nothing in NEPA as it stands now would prohibit the
preparation of impact statements by grantee agencies, and has therefore
taken the decisions of the Second and Seventh Circuits to the Supreme
Court, where a petition for a writ of certiorari is now pending. We lose

sight of the true purpose and genuine benefits of NEPA when we concentrate
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on the question of authorship. Impact statements are meant to inform
federal decision makers of the environmental consequences of proposed
actions and alternatives to them. They have in fact led to environ-
mentally sound federal decision-making, particularly in public works
programs. As long as impact statements are accurate, and the federal
agency publishing them stands behind them, their purpose is assured.
For these reasons, I cannot approve this Act. I will, however,
entertain an amendment of a broader scope, if the Congress considers

it appropriate.



ATTACHMENT B: SIGNING MESSAGE

I am signing today, with some reluctance, H.R. 3130, a bill
that amends the National Environmental Policy Act. It would serve
to remove the cloud put on federal-aid highway projects in a number
of states by decisions in the United States Courts of Appeals for the
Second and Seventh Circuits holding that environmental impact state-
ments for highway projects must be prepared by the Federal Highway
Administration instead of by the states that are responsible for
designing, building, and maintaining federal-aid highways. The result
of those decisions has been to delay the highway program in New York,
Vermont, Connecticut, Wisconsin, Illinois and Indidna. H.R. 3130 will
provide welcome relief for that program.

But the Congress has only provided a halfway remedy, and it may
have created further complications for federal grant-in-aid programs
other than highways. The bill is limited in its applicability to impact
statements prepared by state agencies with statewide jurisdiction --
which describes few grantee agencies other than state highway depart-
ments -- leaving other grantees, including airport operators, transit
authorities, and sewer districts, in limbo. In addressing the problem

of who may prepare an impact statement, the Congress should have

addressed the question across the board, for all federal grant-in-aid _-%. ™

S
£

[

programs.

I believe the courts and now the Congress have made too much
of the question of who actually prepares an impact statement. The
important question is the statement's adequacy. An environmental
impact statement is a formal presentation of the impacts of a proposed
federal action and reasonable alternatives to it, calculated to inform
the federal decision makers of the consequences of proposed actions
and their alternatives. Actual federal preparation is not needed to

guarantee that those purposes are satisfied.
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I therefore urge the Congress to take up the question of the
authorship of impact statements in all federal-aid programs when
it returns in September so that NEPA can be brought back on course.

I shall propose and support legislation to accomplish that result.








































































July 30, 1975

Dear Mr. Director:

The following bills were received at the White
Souse on July 30th:

B.R. 31307
H.R. 6799

Please let the President have reports and
recommendations as to the apmoval of these
bills a8 soon as possible.

Bincerely,

Robert D. Linder
Chief Executive Clerk

The Honorable James T. Lynn
Director

Office of Management and Budget
wWashington, D. C.





