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938p CoNGRESS HOUSE OF REPRESENTATIVES Rerorr
2d Session No. 93-1606

CONSUMER PRODUCT WARRANTY AND FEDERAL
TRADE COMMISSION IMPROVEMENT ACT

Mr. Srtacerrs, from the committee of conference, submitted the
following

 CONFERENCE REPORT

[To accompapy S. 3561

The committee of conference on the disagreeing votes of the two
Houses on the amendments of the House to the bill (8. 356) to pro-
vide disclosure standards for written. consumer product warranties
against defect or malfunction; to define Federal content standards
for such Warrantles to amend the Federal Trade Commission Act
in order to improve its consumer protection activities; and for other
purposes, having met, after full and free conference, have agreed to
recommend and do recommend to their respective }gouses as follows:

That the Senate reeede from its disagreement to the amendment of
the House to the text of the bill and agree to the same with an amend-
ment as follows

In lieu-of the, matter proposed to be 1nserted by the House amend-
ment insert the following :

That this Act may be cited as  thie “Mo agnuson-Moss Wam%mty——-Fed-
eral Trade Oommassion Improvement Act?.

TITLE I—CONSUMER PRODUC’T WARRANTIE’S

DEFINITIONS :

Sgc. 101. For the purposes of this title: :

(1) The term “consumer product” means any tcmgzble personal
praperty which is distributed in commerce gnd which is normally
used for personal, family, or household purposes ( including any
such property intended, to be attached to or installed in-any real
property without regard to whether it is so attached or installed).

(2) The term “C?ommzssw'n” means the Federal Trade Com-
mission.

(3) The term “aonswmw means a buyefr' (other than for pur-
poses of resale) of any consumer product, any person. to whom
such product is transferred during the duration of an implied or

(1)
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written warranty (or service contract) applicable to the prod-
uct, and. ony other person who is entitled by the terms of such
warranty (or service contract) or under applicable State law to
enforce against the warrantor (or service contractor) the obliga-
tions of the warranty (or service contract).

(4) The term “supplier” means any person engaged in the busi-
ness of making a consumer product dgrectlg/ or indirectly avail-
able to consumers. :

(6) The term “warrantor” means any supplier or other person
who gives or offers to give a written warranty or who is or may be
obligated under an implied warronty.

(6) The term “written warranty” means—

(A) any writien affirmation of fact or written promise
made in connection with the sale of a consumer product by
a supplier to a buyer which relates to the nature of the ma-
terial or workmanship and offirms or promises that such ma-
teriq or workmanship is defect free or will meet a specified
level of performance over a specified period of time, or
(B) any undertaking in writing in conmection with the sole
by a supplier of a consumer product to refund, repair, replace,
or take other remedial action with respect to such product in
the event that such product fails to meet the specifications
set forthin the undertaking,
which written affirmation, promise, or undertaking becomes part
of the basis of the bargain between a supplier and a buyer for pur-
poses other than resale of such product.

(7Y The term “implied warranty” means an implied warranty
arising under state low (as modified by sections 108 and 104(a))
in conmection with the sale by a supplier of a consumer product.

(8) The term “service contract” means a contract in writing to
perform, over a fixed period of time or for a specified duration,
services relating to the maintenance or repair (or both) of a con-
sumer product. ' '

(9) The term “reasonable and necessary maintenance” consists
of thosc operations (A) which the consumer reasonably can be
expected to perform or have performed and (B) which are nec-
essary to keep any consumer product performing its intended
function and operating at a reasonable level of perfermdhce.

(10) The term “remedy” means whichever of the following
actions the warrantor elects:

gé) ?”620361???‘, ’ '
) replacement, or
(C) refund;
except that the warrantor may not elect refund unless (i) the war-
rantor 18 unable to provide replacement and repair is not commer-
cially practicable or cannot be timely made, or (i) the consumer
8 welling to accept suchrefund.

(11) The term “replacement” means furnishing a new con-
sumer product which is identical or reasonably equivalent to the
warranted consumer product. v

(12) The term “refund” means refunding the actual purchase
price (less reasonable depreciation based on actual use where per-
mitted by rules of the Commission). o .
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(18) The term “distributed in comunerce” means sold in. com-
merce, introduced or delivered for introduction into comanerce,
or held for sale or distribution after introduction inte commerce.

(14) The term “commerce” means trade, traffic, commerce, or
transportation—

(A) between a place in a State and any place outside
thereof, or

(B) whichk affects trade, traffic, commeree, or transporta-
tion described in subparagraph (A).

(16) The term “State” means @ State, the District of Columbia,
the Commonavealth of Puerto Rico, the Virgin Islands, Guam,
the Canal Zone, or American Samoa. The term “State law” in-
cludes « law of the United States applicable only to the District
of Columbia or only to a territory or possession of the United
States; and the term “Federal law” excludes any State law.

WARRANTY PROVISIONS ‘

Sze. 102. (a) In order to improve the adequacy of information
available to consumers, prevent deception, and improve competition
in the marketing of consumer products, any warrantor warranting a
consumer product to a consumer by means of a written warranty shall,
to the extent required by rules of the Commission, fully and conspic-
wously disclose in simple and readily understood language the terms
and conditions of such warranty. Such rules may require inclusion in
the written warranty of any of the following items among others:

(1) The clear identification of the names and addresses of the
warrantors. '

(8) The identity of the party or parties to whom the warranty
is extended.

(3) The products or parts covered.

4) A statement of what the warrantor will do in the event of
a defect, malfunction, or failure to conform with such written
warranty—at whose expense—and for what period of time.
- (BY A statement of what the consumer must do and expenses he
mast bear. :
6) Ewceptions and exclusions from the terms of the warranty.

(7) The step-by-step procedure which the consumer should
take in -order to obtain performance of any obligation-wnder the
warranty, including the identification of any person or class of
persons authorized to perform the obligations set forth in the
warranty. :

(8) Information respecting the availability of any informal
dispute settlement procedure offered by the warrantor and a re-
cital, where the warranty so provides, that the purchaser may be
required to resort to such precedure before pursuing aeny legal
‘remedies in the courts. ' '

(9) A brief, general description of the legal remedies available
to the consumer.

(10) T'he time at which the warrantor will perform any obliga-
tions under the warranty.

(11) The period of time within which, after notice of a defect,
malfunction, or failure to conform with the warranty, the war-
rantor will perform any obligations under the warranty.
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(12) The characteristics or properties of the products, or parts
thereof, that are not covered by the warranty.

(13) The elements of the warranty in words or phrases which
would not mislead a reasonable, average consumer as to the nature
or scope of the warranty.

() (1) (A) The OCommission shall preseribe rules requiring that the
terms of any written warranty on a consumer product be made avail-
able to the consumer (or prospective consumer) prior to the sale of the
product to him.

(B) The Comumission may prescribe rules for determiming the
manner and. form in which information with respect to any written
warranty of a consumer product sholl be clearly and conspicuously
presented or displayed so as mot to mislead the reasonable, average
consumer, when such information is contained in advertising, labeling,
point-of-sale material, or other representations in writing.

(2) Nothing in this title (other than paragraph (3) of this subsec-
tion) shall be deemed to authorize the Commission to prescribe the dur-
ation of written warranties given or to require that a consumer product
or any of its components be warranted. :

(3) The Comumission may prescribe rules for extending the period
of time a written warranty or service contract is in effect to-correspond
with any period-of time in ewcess of a reasonadble period (not less than
10 days) during which the consumer is deprived of the use of such
consumer product by reason of failure of the product to conform with
the writtem warranty or by reason of the failure of the warrantor (or
service contractor) to carry out such warranty (or service contract)
within the period specified in the warranty (or service contract).

(¢) No warrantor of a consumer product may condition his written
or implied warranty of such product on the consumer’s using, in con-
nection with such product, any article or service (other than erticle or
service provided without charge under the terms of the warranty)
which is identified by brand, trade, or corporate namey.exceps that ¢
prohibition of this subsection may be waived by the Uommission if—

(1) the warrantor satisfies the Commission thet the warranted
product will function properly only if the article or service so
identified is used in connection with the warranted product, and

(2). the Comunission finds that such a waiver is 41 the public
interest. - - : Ce Cote el ata

The Commyission-shall identify in the Federal Registery ond permit
public comment ony all applications for waiver for the prokibition of
this subsection, and shall publish in the Federal Registerits disposition
of any such application, including the regsons therefor... - -

(d) The Commission. may by rule devise detailed: substantive war-
ranty provisions which warrantors may incorporaty by reference in
their warranties: . e e et T Y

(e) The provisions of this section apply only te warrantles which
pertain to conswmer products actuslly costing the consumer more than
5. ‘ DERIGNATION. OF WARRANTIES . -

Src. 103. (a) Any warrantor warrantinga éonsumer product by
means of @ written warranty shall clearly and Gonspiciwously designate
such warranty in the following manner, unless exempted from doing
80 by the Commission pursuant to subsection (c) of this section:
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1) If the written warranty meets the Federal minimum, stand-
ards for warranty set forth in section 104 of this Act, then it shall
be conspicuously designated a “full (statement of duration) war-
ranty”.

(2) If the written awarranty does not meet the Fedéeral mini--
mum standards for warranty set forth in section 104 of this Act,
then it shall be conspicuously designated a “limited warraniy”.

(b) Sections 102, 103, and 10/, shall not apply to statements or rep<
resentations which are similar to expressions of general policy con-
cerning customer satisfaction and which are not subject to any specific
limitations. ‘

(¢) In addition to exercising the authority pertaining to disclosure
granted in section 102 of this Act, the Commission may by sule deter-
mine when a written warranty does not have to be designated either
“full (statement of duration)” or “limited” in accordance with this
section. :

(d) The provisions of subsections (a) and (c) of this section apply
only to warranties which pertain to conswmer products actually cost-
ing the consumer more than $10 and which are not designated “full
(statement of duration) warranties”.

FEDERAL MINIMUM STANDARDS FOR WARRANTY

Skec. 104. (@) In order for a warrantor warranting a consumer
product by means of a written warranty to meet the Federal minimum
standards for warranty—

(1) such warrantor must as a minimum remedy such consumer
products within a reasonable time and without charge, in the
case of a defect, malfunction, or failure to conform with such
written warranty ;

(2) notwithstanding section 108(b), such warrantor may not
impose any limitation on the duration of any implied warranty on
the product; \

(3) such warrantor may not exclude or limit comsequential
damages for breach of any written or implied warranty on such
product, unless such exclusion or limitation conspicuously appears
on the face of the warranty, and

(4) if the product (or a component part thereof) contains a
defect or malfunction after a reasonable number of attempts by
the warrantor to remedy defects or malfunctions in such product,
such warrontor must permit the consumer to elect either a refund
for, or replacement without charge of, such. product or part
(as the case may be). The Commission may by rule specify for
purposes of this paragraph, what constitutes a reasonable num-
ber of attempts to remedy particular kinds of defects or mal-
Junctions under different circumstances. If the warrantor replaces
a component part of a consumer product, such replacement shall
include installing the part in the product without charge.

(8) (1) In fulfilling the duties under subsection (a) respecting a
written warranty, the warrantor shall not impose any duty other than
notification upon any conswmer as a condition of securing remedy of
any consumer product which malfunctions, is defective, or does not
conform to the written warranty, unless the warrantor has demon-
strated in a rulemaking proceeding, or can demonstrate in an ad-
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ministrative or judicial enforcement proceeding (including private
enforcement), or in an informal dispute settlement proceeding, that
such @ duty s reasonable. : .

(2) Notwithstanding paragraph (1), a warrantor may require, as
a condition to replacement of, or refund for, any consumer product
under subsection (a), that such consumer product shall be made avail-
able to the warrantor free and clear of liens and other encumbrances,
except as otherwise provided by rule or order of the Commission in
cases in which such a requirement would not be practicable.

(3) The Conmvmission may, by rule define in detail the duties set
forth in section 10}(a) of this Act and the applicability of such duties
Zo warrantors of different categories of consumer products with “full
(statement of duration)” warranties.

(4) The duties under subsection (a) extend from the warrantor to
each person who is a consumer with respect to the consumer product.

(¢) The performance of the dutics under subsection (a) of this
section shall not be required of the warrentor if he can show that the
defect, malfunction, or failure of any warranted consumer product
to conform with a written warranty, was coused by damage (not
resulting from defect or malfunction) while in the possession of the
consumer, or unreasonable use (including foilure to provide reason-
able and necessary maintenance). '

(d) For purposes of this section and of section 102(c), the term
“aithout charge” means that the warrantor may not assess the con-
sumer for any costs the warrantor or his representatives incur in con-
nection with the required remedy of a warranted consumer product.
An obligation under subsection (a) (1) (A) to remedy without charge
does not necessarily require the warrantor to compensate the conswmenr
for incidental expenses; however, if any incidental expenses are in-
curred because the remedy 8 not made within a reasonable time or
because the warrantor imposed an unreasonable duty wpon the con-
sumer as & condition of securing remedy, then the consumer shall be
entitled to recover reasonable incidental expenses which are soincurred
in any action against the warrantor. o

(e) If a supplier designates a warranty applicable to a consumer
product as a “full (statement of duration)” warranty, then the war-
ranty on such product shall, for purposes of any action under section.
110(d) or under any State law, be deemed to incorporate at least the
aninimum requirements of this section and rules prescribed under this
Section. : .

PULL AND LIMITED WARRANTING OF A CONSUMER PRODUCT
Src. 105. Nothing in this title shall prokibit the selling of a con-

sumer product which has both full and limited warranties if such
warranties are clearly and conspicuously dz/ferentmted.

BERVIOE CONTRACTS -

Src. 106. (@) The Commission may preseribe by rule the manner
and form in which the terms and conditions of service contracts shall
be fully. clearly, and conspicuously disclosed. .

(8) Nothing in this title shall be construed to prevent a supplier
or warrantor from entering into a service contract with the consumer
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én addition to or in liew of a written warranty if such contract fully,
clearly, and conspicuously discloses its terms and conditions in simp
and readily understood language.

DESIGNATION OF REPRESENTATIVES

Sgc. 107. Nothing in this title shall be construed to prevent any
warrantor from designating representatives to perform duties under
the written or implied warranty : Provided, That such warrantor shall
make reasonable arrangements for compensation of such designated
representatives, but no such designation shall relieve the warrantor
of his direct responsibilities to the consumer or make the representa-
twe a cowarrantor.

LIMITATION ON DISCLAIMER OF IMPLIED WARRANTIES

SEc. 108. (a) No sug) lier may disclaim or modify (except as pro-
vided in subsection ( jﬂ) any implied warranty to a conswmer with
respect to such conswmer product if (1) such supplier makes an
written warranty to the consumer with respect to such consumer p?'odqf
uct, or () at the time of sale, or within 90 days thereafter, such sup-
plier enters into a service contract with the consumer which applies
to such consumer product.

(b) For purposes of this title (other than section 104(a)(2)),
implied warranties may be limited in duration to the duration of a
written warranty of reasonable duration, if such limitation is conscion-
able and is set forth in clear and unmistakable language and promi-
nently displayed on the face of the warranty.

(¢) A disclaimer, modification, or limitation made in violation of
this section shall be ineffective for purposes of this title and State law.

COMMISSION RULES

Sze. 109. (a) Any rule prescribed under this title shall be prescribed
in accordance with section 653 of title 5, United States Code; except
that the Commission shall give interested persons an opportunity for
oral presentations of data, views, and arguments, in addition to written
submissions. A transcript shall be kept of any oral presentation. Any
such rule shall be subject to judicial review wnder section 18(e) of the
Federal Trade Commission Act (as amended by section 202 of this
Act) in the same manner as rules prescribed under section 18(a) (1) (B)
of s;;oh Act, emcept that section 18(e)(3) (B) of such Act shall not
a .

??b) The Commission shall initiate within one year after the date of
enactment of this Act a rulemalking proceeding dealing with warran-
ties and warranty practices in connection with the sale of used motor
vehicles; and, to the extent necessary to supplement the protections
offered the consumer by this title, shall prescribe rules dealing with
such warranties and practies. In preseribing rules under this subsection,
the Commission may evercise any authority it may have under this
title, or other law, and in addition it may require disclosure that a used
motor vehicle is sold without any warranty and specify the form and

content of such disclosure. -
REMEDIEY

- Sme. 110. (a) (1) Congress hereby declares it to be its policy to
encourage warrantors to establish procedures whereby consumer dis-
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putes are fairly and expeditiously settled through informal dispute
settlement mechanisms. .

(2) The Commission shall prescribe rules setting forth minimusmn
requirements for any informal dispute settlement procedure which is
incorporated into the terms of u written warrenty to which any pro-
wision of this title applies. Such rules shall provide for participation.
in such procedure by independent or governmental entities.

(3) One or more warrantors may establish an informal dispute set-
tlement procedure which meets the requirements of the Commission’s
rules wnder paragraph (2). I[f—

(4) a warrantor establishes such a procedure, :

(B) such procédure, and its implementation, meets the re-
querements of such rules, and

(C) he incarporates in a written warrenty a requirement that
the consumer resort to such procedure before pursuing any legal
remedy under this section respecting such warranty,

“then (i) the consumer may mot commence a civil action (other than
a class action) under subsection (d) of this section unless he initially
resorts to such procedure; and (i) a class of consumers may not pro-
ceed in a class action wnder subscction (d) except to the extent the
court determines necessary to establish the representative capacity
of the named plaintiffs, unless the named plaintiffs (wpon notifying
the defendant that they are named plaintiffs in @ class action with
respect to a warranty obligation) initially resort to such procedure.
In the case of such a class action which is brought in a district court
of the United States, the representative capacity of the named plain-
tiffs shall be established in the application of rule 23 of the Federal
Rules of Civil Procedure. In any civil action arising out of a war-
ranty obligation and relating to a matter considering in such a pro-
cedure, any decision in such procedure shall be admissible in evidence.

(4) The Commission on its own initiative may, or upon written com-
plaint filed by any interested person shall, review the bona fide opera-
tion of any dispute settloment procedure resort to which is stated in a
written warranty to be a prerequisite to purswing o legal remedy under
this section. If the Commission, finds that such procedure or its imple-
mentation fails to comply with the requirements of the rules under
paragraph (8), the Commission may take appropriate remedial action
under any authority it may have under this bitle or any other provi-
sion of low. : .

(5)" Until rules under paragraph (2) take effect, this subsection
shall not affect the validity of any informal dispute settlement proce-
dure respecting consumer warranties, but in any action under subsec-
tion (d), the court may invalidate any such procedure if it finds that
such procedure is unfair.

(d) It shall be a violation of section 5(a) (1) of the Federal Trade
Commission Act (16 U.8.C. 45(a) (1)) for any person to fail to com-
ply with any requirement smposed on such person by this title (or a
rule thereunder or to violate any prohibition cortained in this title
(or & rule thereunder).

(¢) (1) The district courts of the United States shall have juris-
diction of any action brought by the Attorney General (in his capacity
as such), or by the Commission by any of its attorneys designated by
it for such purposes, to restrain (A) ang warrenbor from making &
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deceptive warranty with respect to a conswmer product, or (B) any
person from failing to comply with any requirement imposed on such
person by or pursuant to this title or from wiolating any prohibition
contained in this title. U pon proper showing that, werghing the equitios
and considering the Commission’s or Attorney General’s likelihood of
wltimate success, such action would be in the public interest and after
notice to the defendant, a temporary restraining order or preliminary
injunction may be granted without bond. In thé case of an action
brought by the Commission, if a comploint under section & of the
Federal Trade Commission Act is not filed within such period (not
exceeding 10 days) as may beé specified by the court after the issuance
of the temporary restraining order or prefiminary injunction, the order
or injunction shall be dissolved by the court and be of no further force
and effect. Any suit shall be brought in the district in which such per-
son resides or transacts business. Whenever it appears to the court
that the ends of justice require that other persons should be parties
in the action, the court may couse them to be summoned whether or
not they reside in the district in which the court is held, and to that
end process may be served in any district. ‘

(2) For the purposes of this subsection, the term “deceptive war-
ranty” means (A) a written warranty which (i) contains an offirma-
tion, promise, description, or representation which is either false or
fraudulent, or which, in Light of all of the circumstances, would mis-
lead a reasonable individual evercising due care; or (i) fails to con-
tain informatiop which is necessary in light of all of the circumstances,
to make the warranty not misleading to a reasonable individual exercis-
ing due care; or (B) a written warranty created by the use of such
terms as “guaranty” or “warranty”, if the terms and conditions of such
warranty so limit its scope and application as to deceive a reasonable
individual. , :

(d) (1) Subject to subsections (a)(3) and (e), a consumer who is
damaged by the failure of a supplier, warrentor, or service contractor
to comply with any obligation under this title, or under a written war-
ranty, implied warranty, or service contract, may bring suit for dam-
ages and other legal and equitable relief— :

(4) in any court of competent jurisdiction in any State or the
District of Columbia; or

(B) in an appropriate district court of the United States,
subject to paragraph (3) of this subsection.

(2) If a conswmer. finally prevails in any action brought under
paragraph (1) of this subsection, he may be allowed by the court to
recover as part of the judgment a sum equal to the aggregate amount of
cost and expenses (including attorneys’ fees based on actual time
expended) determined by the court to have been reasonably incurred
by the plaintiff for or in connection with the commencement and
‘prosecution of such action, unless the court in its discretion shall deter-
mine that such an awward of attorneys’ fees would be inappropriate.

(3) No claim shall be cognizable in a suit brought under paragraph
(1) (B) of this subsection—

(A) if the amount in controversy of any individual claim is
less than the sum or value of $25;

(B) if the amount in controversy is less than the sum or value
of $50,000 (exclusive of interests and costs) computed on the
basis of all claims to be determined in this suit; or
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(C) if the action is brought as a class action, and the number
of named plaintiffs is less than one hundred.

(e) No action (other than a class action or an action respecting a
warranty to which subsection (@) (3) applies) may be brought under
subsection (d) for failure to comply with any obligation under any
written or implied warranty or service contract, and a class of con-
sumers may not proceed in a class action under such subsection with
respect to such a failure except to the extent the court determines
necessary to establish the representative capacity of the named
plaintiffs, unless the person obligated under the warranty or service
contract 8 afforded a reasonable opportunity to cure such failure to
comply. In the case of such a class action (other than a class action
respecting a warranty to which subsection (&) (3) applies) brought
under subsection (d) for breach of any written or implied warranty or
service contract, such reasonable opportunity will be afforded by the
named plaintiffs and they shall at that time notify the defendant
that they are acting on behalf of the class. In the case of such a class
action which is brought in a district court of the United States, the
representative capacity of the named plaintiffs shall be estabilshed in
the application of rule 23 of the Federal Rules of Civil Procedure.

H gor purposes of this section, only the warrantor actually mak-
ing a written affirmation of fact, promise, or undertaking shall be
deemed to have created a written warranty, and any rights.arising
thereunder may be enforced under this section only against such war-
rantor and no other person.

-

EFFECT ON OTHER LAWS

See. 111. (aZ (1) Nothing contained in this title shall be construed
to repeal, invalidate, or supersede the Federal Trade Commission Act
(16 U.8.C. 41 et seq.) or any statute defined therein as an Antitrust
Act.

(2) Nothing in this title shall be construed to repeal, invalidate. or
supersede the Federal Seed Act (7 U.S.C. 1561-1611) and nothing in
this title shall apply to seed for planting.

(8) (1) Nothing in this title shall invalidate or restrict any right or
remedy of any consumer under State law or any other Federal law.

(2) Nothing in this title (other than sections 108 and 104(a) (2) and
(4)) shall (A) affect the liability of, or impose liability on, any person
for personal injury, or (B) supersede any provision of State law re-
garding consequential damages for injury to the person or other

mgury.
Wf)y (1) Ewxcept as provided in subsection (b) and in paragroph (2)
of this subsection, a State requirement—

(A) which relates to labeling or disclosure with respect to writ-
ten warranties or performance thereunder;

(B) which is within the scope of an applicable requirement of
sections 102, 103, and 10} (and rules implementing such sec-
tions), and

(C) which is not identical to a requirement of section 102, 103,
or 104 (or a rule thereunder), )

shall not be applicable to written warranties complying with such
sections (or rules thereunder). o B
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(2) If, upon application of an appropriate State agency, the Com-
mission determines (pursuant to rules issued in accordance with section
109) that any requirement of such State covering any transaction to
which this title applies (A) affords protection to consumers greater
than the requirements of this title and (B) does not unduly burden in-
terstate comumerce, then such State requirement shall be applicadble
(notwithstanding the provisions of paragraph (1) of this subsection)
to the ewtent specified in such determination for so long as the State
administers and enforces effectively any such greater requirement.

(d) T'his title (other than section 102(c)) shall be inapplicable to
any written warranty the making or content of which is otherwise
governed by Federal law. I'f only a-portion of a written warranty is so
governed by Federal law, the remaining portion shall be subject to
this title. R S
. BFFEOTIVE DATE

Sko. 112. (a) 'Ewcept as provided in subsection (b) of this section,
this title shall take effect 6 months after the date of its enactment
but shall not apply to consumer products manufactured prior to such
date.

(b) Section 102 (a) shall take effect 6 months after the final publica-
tion of rules respecting such section; ewcept that the Commission,
for good cause shown, may postpone the applicability of such sections
until one year after such final publication in order to permit any
designated classes of suppliers to bring their written warranties into
complionce with rules promulgated pursuant to this title.

(¢) The Commission shall promulgate rules for initial implementa-
tion of this title as soon as possible after the date of enactment of this
Act but in no event later than one year after such date.

TITLE II—FEDERAL TRADE COMMISSION 4
IMPROVEMENTS '

JURISDICTION OF COMMISSION

Skc. 201. (a) Section 5 of the Federal Trade Commission Act (15
U.8.C. j5) is amended by striking out “in commerce” wherever it ap-
pears and inserting in liew thereof “in or affecting commerce”.

(b) Subsections (a) and (b) of section 6 of the Federal Trade Com-
mission Aet (15 U.8.0. }6(a), (b)) are each amended by striking out
“in commerce” and inserting in lieu thereof “in or whose business
affects commenrce”.

(¢) Section 12 of the Federal Trade Commission Act (15 U.S.C. 52)
is amended by striking out “in commerce” wherever it appears and
inserting in lieu thereof in subsection (a) “in or hawirg an effect upon
commerce,” and in lieu thereof in subsection (b) “in or affecting
commerce”.

RULEMAKING

Sec. 202. (a) The Federal Trade Commission Act (15 U.S.C. 41
et seq.) is amended by redesignating section 18 as section 21, and
inserting after section 17 the following new section:

“SEec. 18. (a) (1) The Commission may prescribe—

“(A) interpretive rules and gemeral statements of policy with

- respect to unfair or deceptive acts or practices in or affecting
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commerce (within the meaning of section 5(a)(1) of this Act),

and . )

“(B) rules which define with specificity acts or practices which
are unfair or deceptive acts or practices in or affecting commerce
(within the meaning of such section 5(a) (1)). Rules under this
subparagraph may include requirements preseribed for the pur-

- pose of preventing such acts or practices. .

“(2) The Commission shall have no authority under this Act, other
than its authority under this section, to presoribe any rule with respect
to unfair or deceptive acts or practices in or affecting commerce (with-
in the meaning of section 5(a) (1)). The preceding sentence shall not
affect any authority of the Commassion to prescribe rules (including
interpretive rules), and general statements of policy, with respect to
unfair methods of competitionin or affecting commerce. .

“(d) When prescribing a rule er subsection (a) (1) (B) of this
section, the Commission shall proceed. in accordance with section 553
of title 6, United States Code (without regard to any reference in such
section in sections 556 and 557 of such title) , and shall also (1) publish
a notice of proposed rulemaking stating with particularity the reason
for the proposed rule; (2) allow interested persons to submit written
data, views, and arguments, and maoke all such submissions publicly
awilable; (3) provide an opportunity for an informal hearing in
accordance with subsection (c) ; and (}) promulgate, tf appropriate. a
final rule based on the matter in the rulemaking record (as defined in
subsection () (1) (B)), together with a statement of basis and purpose.

“(¢) The Commission shall conduct any informal heam'r%gs re-
uired by subsection (b)(3) of this section in accordance with the
?ollowz'fng procedure : ) ) )

“(1) Subject to paragraph (2) of this subsection, an interested
person is entitled— :

“(A) to present his position orally or by documentary sub-
missions (or both), and )

“(B) if the Commission determines that there are dis-
puted issues of material fact it is necessary to resolve, to
present such rebuttal submissions and to conduct (or have
conducted under paragraph (2)(B)) such cross-examination
of persons as the Commission determines (i) to be appro-
priate, and (1) to be required for w full and true disclosure
with respect to such issues. .

“(2) The Commission may prescribe such rules and make such
rulings concerning proceedings in such hearings as may tend to
avoid unnecessary costs or delay. Such rules or rubings may in-
clude (A) imposition of reasonable time limits on each interested
person’s oral presentations, and (B) requirements that ony cross-
examination. to which a person may be entitled under paragraph

' (2) be conducted by the Commission on behalf of that person in

‘ such manner as the Commission determines (%) to be appropriate,
and. (it) to be required for a full and true disclosure with respect
to disputed issues of material fafet. : .

“(3) (A) Except as provided in subpangmph (B), if a group
of persons each of whom under paragraphs (1) and (2) would

" be entitled to conduct (or have conducted) cross-examination and
who are determined by the Commission to have the same or simi-
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lar interests in the proceeding cannot agree upon a single repre-
sentative of such interests for purposes of cross examination, the
Commission may make rules and rulings (i) Umiting the repre-
sentation of such interest, for such purposes and (it) governing
the manner in which such cross-examination shall be limited.

“(B) W hen any person who is a member of a group with respect
to which the Commission has made a determination under subpara-
graph (A) is unable to agree upon group representation with the
other members of the group, then such person shall not be denied
under the authority of subparagraph (A) the opportunity to
conduct (or have conducted) cross-examination as to issues affect-
ing his partioular interests if (i) he satisfies the Commission that
ke has made a reasonable and good faith effort to reach agree-
ment upon group representation with the other members of the
group and (&) the Commission determines that there are sub-
atantial and relevant issues which are not adequately presented
by the group representative.

“(4) A wverbatim transcript shall be taken of any oral presentation,
and cross-examination, in an informal hearing to which this subsection
applies. Such transcript shall be available to the public.

“(d) (1) The Commission’s statement of basis and purpose to accom-
pany a rule promulgated under subsection (a)(1)(B) shall include
(4) a statement as ta the prevalence of the acts or practices treated by
the rule; (B) a stabement as to the manner and context in which such
acts or practices are wnfair or deceptive; and (C) a statement as to
the economic effect of the rule, taking into account the effect on small
business and consumers.

“(2)(A) The term ‘Commission’ as used in this subsection and sub-
sections (b) and (c¢) includes any persen authorized ta act in behalf
of the Commission in any part of the rulemalking proceeding.

“(B) A substantive amendment to, or repeal of, a rule omulgated
under subsection (a) (1) (B) shall be prescribed, and suggreot to judi-
cial review, in the same manner as a rule prescribed under such sub-
section. An exemption under subsection (g) shall not be treated as an
amendment or repeal of a rule.

“(3) When any rule under subsection (a) (1) (B) takes effect @ sub-
sequent violation thereof shall constitute an unfair or deceptive act
or practice in violation of section 5(a) (1) of this Act, unless the Com-
mission otherwise expressly provides in such rule.

“fe) (1) (A) Not later t/l:};n 60 days after a rude is promulgated
under subsection (a) (1) (B) by the Commission, any interested per-
son (including a consumer or consumer organization) may file a peti-
tion, in the United States Court of Appeals for the District of Colum-
bia circuit or for the circuit in which such person resides or has his
principal place of business, for judicial review of such rule. Copies
of the petition shall be forthwith transmitted by the clerk of the court
to the Commission or other officer designated ?q)/y it for that purpose.
The_provisions of section 2112 of title 28, United States Code, shall
apply to the filing of the rulemaking record of proceedings on which
the Comamnission based its rule and to the transfer of proceedings in
the courts of appeals.

“(B) For purposes of this section, the term ‘rulemaking record’
means the rule, its statement. of basis and purpose, the transcript re-
quired by subsection (c) (4}), any written submissions, and any other
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information which the Commission considers relevant to such rule.
“(2) If the petitioner or the Commission applies to the court for
Teave to make additional oral submissions or written presentations and
shows to the satisfaction of the court that such submissions and pres-
entations would be material and that there were reasonable grounds
for the submissions and failure to make such submissions and presen-
‘tations in the proceeding before the Commission, the court may order
the (ommission to provide additional opportunity to make such sub-
missions and, presentations. The Commission may modify or set aside
7ts rule or make a new rule by reason of the additionol submissions and
presentations and shall file such modified or new rule, and_the rule’s
statement of basis of purpose, with the retwrn of such submissions and
presentations. The court shall thereafter review such new or modified
rule. ' : o
“(8) Upon the filing of the petition under paragraph (1) of this
subsection, the court shall have jurisdiction to review the rule in ac-
cordance with chapter 7 of title 5, United States Code, and to grant ap-
propriate relief, including interim relief, as provided in such chapter.
The court shall hold wnlawful and set aside the rule on any ground
specified in subparagraphs (4), (B), (C), or (D) of section 706(2)
of title 5, United States Code (taking due account of the rule of prej-
udicial errov), or if— o i
: “(A) the court finds that the Commission’s findings and con-
clusions, with regard to disputed issues of material fact on which
the rule is baséd, are not supported by substantial evidence in the
rulemaking record taken as a whole,or
“(B) the court finds that— ) R
' () a Commission determination under subsection (c) that
the petitioner is not entitled to conduct ¢ross-examanation or
make rebuttal submissions, or L -
“(#3) a Commission rule or ruling under subsection (¢) lim-
iting the petitioner’s cross-examination or rebuttal submis-
sions, , -
has precluded disclosure of disputed material facts which was
necessary for fair determination by the Commission of the rule-
making proceeding taken as a whole. SR .
The term ‘evidence’, as used in this paragraph, means any matter in
the rulemaking record. o L,

“(4) The judgment of the court affirming or setting aside, in whole
orin part, any such rule shall be final, subject to review by the Supreme
Court of the United States upon certiorars or certification, as pramded
in section 1254 of title 38, United States Code. -

“(5) (A) Remedies under the preceding paragraphs of this subsec-
tiom are in addition to and not in liew of any other remedies provided
by lonw. B o

“(B) The United States Courts of Appeal, shall have exclusive ju-
risdiction of any action to obtain judicial review (other than in an en-

orcement proceeding) of a rule prescribed under subsection (@) (1)
(B).if any district court of the United States would have had jurisdic-
tion of such action but for this subparagraph. Any such action shall be
Lrought in the United States Court of Appeals for the District of
Columbia cireuit, or for any circuit which includes a judicial district
in which the action could have been brought but for this subparagraph.
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(C) A determination, rule, or ruling of the Commission described
in paragraph (3) (B) () or (i) may be reviewed only in a proceed-
ing under this subsection and only in accordance with paragraph (3)
(B5). Section 706(2) (E) of title 5, United States Code, shall not apply
to any rule promulgated urder subsection (a)(1)(B). The contents
and adequacy of any statement required by subsection (b) (4) shall not
be subject to judicial review in any respect. '

“(f) (1) In order to prevent unfair or deceptive acts or practices in
or affecting commerce (including acts or practices which are unfair
or deceptive to consumers) by banks, each agency specified in para-
graph (2) of this subsection shall establish a separate division of con-
sumer effairs which shall receive and take appropriate action wupon
complaints with respect to such acts or practices by banks subject to its
jurisdiction. The Board of Governors of the Fec;/eml Beserve System
shall prescribe regulations to carry out the purposes of this section,
including regulations defining 1with specificity such unfair or decep-
tive acts or practiecs, and contoiving requirements prescribed for the
purpose of preventing such acts or practices. W henever the Commis-
sion prescribes a rule under subsection (a) (1) (B) of this section, then
within 60 days after such rule takes effect such Board shall promul-
gate substantially similar requlations prokibiting acts or practices
of bamks which are substantiolly similar to those prohibited by rules
of the Commission and which impose substantiolly similar require-
ments, unless such Board finds that (A) such acts or practices of banks
are not unfair or deceptive, or (B) that implementation of similar reg-
wlations with respect to banks would seriously conflict with essential
monetary and payments systems policies of the Board, ond publishes
any such finding and the reasons therefor, in the Federal Register.

“(2) Compliance with regulations preseribed under this subsection
8hall be enforced under section 8 of the Federal Deposit Insurance Act,
in the case of— n \ ‘

“(A) national banks and banks operating under the code of
law for the District of Columbia, by the division of consumer
affairs established by the Comptroller of the Currency;

- “(B) member banks of the Federal Reserve System (other than
banks referred to in subparagraph (A)Y) by the division of con-
sumer affairs established by the Board of Governors of the Fed-
eral Reserve System; and ‘ \

“(0) banks insured by the Federal Deposit Insurance Corpo-
ration (other than banks referred to in subparagraph (A) or
(B)), by the division of consumer affairs established by the Board
of Directors of the Federal Deposit Insurance Corporation.

“{8) For the purpose of the exercise by any agency referred to in
paragraph (2) of its powers under any Act referred to in that pora-
graph, a violation of any regulation preseribed under this subsection
shall be deemed to be a violation of a requirement imposed under that
Act. In addition to its powers under any provision of law specifically
referred to in paragraph (2), each of the agencies referred to in that
paragraph may exercize, for the purpose of enforcing compliance
with any regulation prescribed under this subsection, any other author-
ity conferred on it by law. ,

“(4)Y The authority of the Board of Governors of the Federal
Reserve System to issue requlations under this subsection does not
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impair the authority of any other agency designated in this subsection
to make rules respecting its own procedures n, enforcing compliance
with regulations prescribed under this subsection. L
“(6) Each agency exercising authority under this subsection shall
tramsmit to the Congress not later t]\z.an March 15 of e_gwk yeara detm@ed
report on its activities under this paragraph during the preceding
calendar year. ; i
- “(g) (1) Any person to whom a rule under subsection () (I)(B)
of this section applies may petition the Commission for an exemption
from such.rule. , ) . ,
“(2) If, on its own motion or on the basis of a petition under para-
graph (1), the Commission finds that the application of a rule
prescribed under subsection (a)(1)(B) to any person or class or
persons is mot mecessary to prevent the unfair or deceptive act or
practice to which the rule relqtes, the Commission may ewempt such
person or class from oll or part of such rule. Section 553 af title 5,
United States Code, shall apply to action under this paragreph.
“(8) Neither the pendency of a proceeding under this subsection
respecting an exemption [:om a rule, nor the pendency of judicial
proceedings to review the Commission’s action or failure to act
under this subsection, shall stay the applicability of such mule under
subsection (a) (1) (B). ) )
“(h) (1) The Commission may, pursuant to rules prescribed by 1,
provide compensation for reasonable attorneys fees, ewpert witness
fees, and other costs of participating in a rulemaking proceeding under
this section to any person (A) who has, or represents, an interest (%)
which would not otherwise be adeguatelg/ represented in 8u.c}1, pro-
ceeding, and (it) representation of which 13 'rwoessa% {p,r\ @ fair deter-
mination of the rulemaking proceeding taken as a whole, and (B) who
is unable effectively to participate in such proceeding because such
person cannot afford to pay costs of making oral presentations, con-
ducting cross-evamination, and making rqbuttal«submz,s‘gwns in such
roceeding. _ Do
? “(2) Tge aggregate amount of compensation paid under this sub-
section in any fiscal year to all persons who, in rulemaking proceedings
in which they receive compensation, are persons who either (A) would
be regulated by the proposed rule, or (B) represent persons who would
be so regulated, may not exceed 25 percent of the aggregate amount
paid_as compensation under this subsection to all persons in such
fiscal year. . . )
“(8) The aggregate amount of compensgtion paid to all persons in
any fiscal year under this subsection may not exoeed $1,000000.”
(b) Section 6(g) of the Fedéral Trade. Commission Act (15 U.S.C.
46(g)) is amended by inserting “(except as provided in section 18(a)
(2) of this Act)” before “to make rules and requlations”. .
(¢) (1), The amendments made by subsections .(a) and (b) of this
section shall not affect the validity of any rule which was promulgated
under section 6(g) of the Federal Trade Commvission Act prior to the
date of enactment of this section. Any proposed rule under section
6(g) of such Act with respect to which presentation of data, views,
and arguments was substantially completed befere such date may be
promulgated in the same manmer and with the same validity as such
rule could have been promulgated hagl this section not been enacted.
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(2) If a rule described in paragraph (1) of this subsection is valid
and if section 18 of the Federal Trade Commission Act would have
applied to such rule had such rule been promulgated after the date of
enactment of this Act, any substantive change in the rule dfter it has
been promulgated shall be made in accordance with such section 18.

(2) The Federal Trade Cominission and the Administrative Con-
ference of the United States shall each conduct a study and evaluation
of the rulemaking procedures under section 18 of the Federal Trade
Commission Act and each shall submit a report of its study (tncluding
any legislative recommendations) to the Congress not later than 18
months after the date of enactment of this Act.

INVESTIGATIVE AUTHORITY

Sec. 203. (@) (1) Sectioh'é’f;i) of the Federal Tradé Commission
Act (15 U.S.C. 46(a)) is amended by striking out “corporation” and
inserting “person, partnership, or corporation”; and by striking out
“corporations and, to individuals, associations, and partnerships”, and
inserting in liew thereof “persons, partnerships;, and corporations”.

(%) Section 6(b) of such Act is amended by striking out “corpora-
tions” where it first appears and inserting in liew thereof “persons,
parinerships, and corporations,” ; and by striking out “respéotive cor-
porations” and inserting in liew thereof “respective persons, partner-
ships, and corpordtions®. : )

x(;?;’) The proviso at the end of section 6 of suck Act is amended by
striling ‘out “any such corporation to the extent thit suck action is nec-
essary to the investigation of any corporation; group of corporations,”
and inserting in liew thereof “any person, parinership, or corporition
to the extent that such action is necessary to the investigation of any
person, partnerskip, or corpordtion; grovp of persons, parinerships, or
corporations,”. . »

(6) (I) The first paragraph of section 9 of such' Aét (15 U.8.C.
49) s amended by striking out “corporation’ where'it first appeats ond
inserting ‘in lieu theréof “person, partnership, or corporation”,

(2) The third paragraph of section 9 of such Act is amended by
striking ot “corpordtion or other person” both places where it ap-
pears and inserting in eack such place “person, partnership, or cor-
poration”. o . ,

(3) Thé fourth paragraph of section 9 of such Aot is amended by
striking out “person or corporation” and inserting in licu thereof “per-
son, partnership, or corporation”. . o ‘

(¢) (1) Tke second paragraph of section 10 (15 U.S.0. 80) of such
Act is amended by striking out “corporation” each place where it ap-
pears and inserting in liew thereof in each such place “person, partner-
ship, or corporation”.

Z@) The third paragraph of section 10 of such Act s amended by
striking owt “corporation” where it first appears and inserting in liew
thereof “persons, partnership, or corporation” 7 and by striking out “in
the district where the corporation has its principal office or in any dis-
trict in which it shall do business” and inserting in liew thereof “in the
case of a corporation or partnership in the district where the corpora-
tion or partnership has its principal office or in any district in which
it shall do business, and in the case of any person in the district where
such person resides or has his principal place of business”.

H. Rept. 1606—2
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REPRESENTATION

Sgc. 204. (a) Section 16 of the Federal Trade Commission Act is
amended to read as follows: -
- “SEc. 16. (@) (1) Ezcept as otherwise provided in paragraph (2) or
(3),3f— ‘ ' :
’ “(A) before commencing, defending, or intervening in, any
civil action involving this Act (including an action to collect a
civil penalty) which the Commission, or the Attorney General
on behalf of the Commission, is authorized to commence, defend,
or intervene in, the Commission giwes written notification and un-

dertakes to consult with the Attorney General with respect to such

action; and

“(B) the Attorney General fails within }5 days after receipt

of such notification to comamence, defend, or intervene in, such
-~ action; .
the Commission may comumence, defend; or intervene in, and supervise
the litigation of, such action and any appeal of such action in its own
name by any of its attorneys designated by it for such purpoese.
. “(2) Ewxcept as otherwise provided in paragraph (3), in any civil
action— ~
” ‘;§A) wunder section 13 of this Act (relating to injunctive re-
ief) s C :
“(B) under section 19 of this Act (relating to consumer
redress) ;- i s

“(0) to obtain judicial review of arule prescribed by the Com-
Zzission, or a cease and desist order issued under section 5 of this

cty or ' : '

“(D) wnder the second paragraph of section 9 of this Act
(relating to enforcement of a subpena) and under the fourth
paragraph of such section (relating to compliance with section
6of this Act); : e ’

the Commission shall have exclusive authority to commence or defend,
and supervise the litigation of, such action and any appeal of such
action in its own name by any of its attorneys designated by it for
such purpose, unless the Commission authorizes the Attorney General
to do so. The Commission shall inform the Attorney General of the
exercise of such authority and such exercise shall not preclude the
Attorney General from intervening on behalf of the United States in
such action and any appeal of such action as may be otherwise pro-
vided by law.

“(8) (A) If the Commission makes awritten request bo the Attorney
General, within the 10-day period which begins on the date of the
entry of the judgment in any civil action in which the Commassion
represented itself pursuant to paragraph (1) or (2), to represent itself
through any of its attorneys designated by it for such purpose before
the Supreme Court in such action, it may do so, if—

“(3) the Attorney General concurs with such request; or

“(i) the Attorney General, within the 60-day period which
begins on the date of the entry of such judgment—

“(a) refuses to appeal or file a petition for writ of certiorars
with respect to such civil action, in which case he shall give
written notification to the Commission of the reasons for such
refusal within such 60-day period; or
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“(b) the Attorney Gemerdl fails to take any action with
respect to the Commussion’s request. o

“(B) In any case where the Attorney General represenis the Com-
wmission before the Supreme Court in any civil action in which the
O ommission represented itself pursuant to paragraph (1) or (2), the
Attorney General may not agree to any settlement, compromise, or
dismissal of such action, or confess error in the Supreme Court with
respect to such action, unless the Commission concurs. ,

“(O) For purposes of this paragraph (with respect to representa-
Lion before the Supreme Court), the term ‘Attorney General’ includes
the Solicitor General. ,

“(4) If, prior to the expiration o({ the 45-day period specified in
paragraph (1) of this section or a 60-day period specified in paragraph

(3), any right of the Commission to commence, defend, or intervene in,
any such action or appeal may be extinguished due to any procedural
requirement of any court with respect to the time in which any plead-
ings, notice of appeal, or other acts pertaining to such action or appeal
may be taken, the Attorney General shall have oné-half of the time
required to comply with any such proceduial requirement of the court
(inciding any extension of such time gramted by the court) for the
purpose of commv,encz'n}f], defending, or intervening in the civil action
pursuant to paragraph (1) or for the purpose of réfusing to appeal
or file a petition for writ of certiorari and the written notification or
failing to take any action pursuant to paragraph 3(A) (%).

“(5) The provisions of this subsection shall apply notwithstanding
ghapter 31 of title 28, United States Code, or any other provision of
law.

“(b) Whenever the Commission has reason to believe that any per-
son, partnership, or corporation is liable for a criminal peralty under
this Act, the Commission shall certify the facts to the Attorney Gen-
eral, whose duty it shall be to cause appropriate criminal proceedings
to be brought.” o ,

(b) Section &(m) of such Act is repealed. ,

(¢) The amendment and repeal made by this section shall not apply
to any civil action éommencézlp before the date of enactment of this Act.

CIVIL, PENALTIES FOR KNOWING VIOLATIONS

Sec. 205, (a) Section § of the Federal Trade Commission Act (16
U.8.0. $5(a)) is amended by inserting after subsection (1) the fol-
dowing new subsection : o ; o o

“(m) (1) (A) The Commission may commence & civil action to re-
cover a civdl penalty in a district court of the United States aguingt any
person, partnership, or corporation which violates any rule under this
Act respecting unfair or deceptive acts or practices (other than an
interpretive rule or a rule violation of which the Commission hag pro-
wided is not an unfair or deceptive act or practice in violation of sub-
section (a) (1)) with actual knowledge or knowledge fairly implied on
the basis oﬁf,obg,ecti/ve ctrcumstances that such act i3 unfair or deceptive
and is prohubited by such rule. In such action, such person, partnership,
or corporation shall be liable for a civil penalty of mot more than
$10,000 for each violation. o L

“(B) If the Commission determines in @ proceeding under subseo-
tion (b) that any act or practice is unfair or deceptive, and ssués a
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Jfinal cease and desist order with respect to such act or practice, then
the Commission may commence a ¢ivil action to obtain a civil penalty
in a district court of the United States against any person, partner-
ship, or corporation which engages in such act or practice—

“(1) after such cease and desist order becomes final (whether
or not such person, partnership, or corporation was subject to such
cease and desist order), and o ‘ ‘

“(2) with actual knowledge that such act or practice is unfair
or deceptive and is unlawful under subsection (a) (1) of this

- section. ‘ ‘
In such action, such person, partnership, or corporation shall be liable
for a civil penalty of not more than $10,000 for each violation.

“(OY In the case of a violation through continuing failure to comply
with a rule or with section 5(a) (1), each day of continuance of such
Failure shall be treated as o separate violation, for purposes of sub-
paragraphs (A) end (B). In determining the amount of such o civil
penalty, the court shall take into account the degree of culpability, any
history of prior such conduct, ability to pay, effect on ability to con-
tinue to do business, and such other motters as justice may require.
_%(®) If the cease and desist order establishing that the act or prac-
tice is unfair or deceptive was not issued against the defendant in a
-ctvil penalty action under paragraph (1) (B) the issues of fact in such
action against such defendont shall be tried de novo. «

“ 53) The Commission may compromise or settle any action for o
civil penalty if such compromise or settlement is accompanied by a
public statement ofi ts reasons and is approved by the court.”

(D) The amendment made by subsection (a) of this section shall not
apply to any violation, act, or practice to the ewtent that such violation,
act, or practice occurred before the date of enactment of this Act.

- CONSUMER REDRESS

Séc. 206. (a) The Federal Trade Commission Act (16 U.8.C. }5
(_a)) is amended by inserting after section 18 the following new sec-

“SEc. 19. (a) (1) If any person, parinership, or corporation violates
any rule under this Act respecting unfair or (feceptifue acts or practices
(other than an interpretive rule, or a rule violation of which the Com-
mission has provided is not an unfair or deceptive act or practice in
wiolation of section 5(a)), then the Commission may commence a civil
action agawnst such person, partnership, or corporation for relief under
subsection (b) in e United States district court or in any cowrt of
competent jurisdiction of a State.
©“(2) If any person, partnership, or corporation engages in any un-
fair or deceptive act or practice (within the meaning of section 5(a)
(1)) with respect to which the Commission has issued a final cease and
desist order which is applicable to such person, partnership, or cor-
poration, then the Commission may commence a civil action against
such person, partnership, or corporation in a United States district
court or ih any court of competent jurisdiction of a State. I /{ the Com-
mission satisfies the court that the act or practice to which the cease
g desist order relates is one which o reasonable man would have
" known under the circumstances was dishonest or fraudulent, the court
amay grant relief under subsection (b).
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“(B) The court in an action under subsection (a) shall have juris-
diction to grant such relief as the court finds necessary to redress in-
jury to consumers or other persons, partnerships, and corporations
resulting from the rule violation or the unfair or deceptive act or prac-
tice, as the case may be. Such relief may include, but shall not be lim-
ited to, reseission or reformation of contracts, the refund of money or
return of property, the payment of damages, and public notification
respecting the rule violation or the unfair or deceptive act or practice,
as the case may be; ewcept that nothing in this subsection is intended
to authorize the imposition of any exemplary or punitive damages.

_ %) (1) If (A) a cease and desist order issued under section 5(b)

has become final under section 6(g) with respect to any person’s, part-
nership’s, or corporation’s rule violation or unfair or deceptive act or-
practice, and (B) an action under this section is brought with respect
to such person’s, partnership’s, or corporation’s rule violation or act
or practice, then the findings of the Commission as to the material
facts in the proceeding unZir section 5(b) with respect to such per-
son’s, partnership’s, or corporation’s rule violation or act or practice,.
shall be conclusive unless (1) the terms of such cease and desist order
ewpressly provide that the Commission’s findings shall not be con-
clusive, or (i) the order became final by reason of section 65(g) (1),in
which case such finding shall be conclusive if supported by evidence.

“(2) The court shall couse notice of an action under this section.
to be given in a manner which is reasonably calculated, wnder all of
the circumstances, to apprise the persons, partnerships, and corpora-
tions allegedly ingured %?;83156 defendant’s rule violation or act or
practice of the pendency of such action. Such notice may, in the discre-
tion of the court, be given by publication.

“{d) No action may be grmgkz by the Commission under this sec-
tion more than 3 years after the rule violation to which an action
under subsection(a) (1) relates, or the unfair or deceptive act or prac-
tice to which an action under subsection (a)(2) 'r'egztes 5 except that
if @& cease and desist order with respect to any person’s portnership’s,
or corporation’s rule violation or unfair or deceptive act or practice
has become final and such order was wssued.in a proceeding under sec-
tion 5(b) which was commenced not later than 3 years after the rule
violation or act or practice ocourred, a ¢ivil action may be commenced’
under this section against such person, partnership, or corporation at
a.nyztz'ww before the expiration of one year after such order becomes:
. “(e) Remedies provided in this section are in addition to, and not
in Lew of, any other remedy or right of action provided by State or
Federal law. Nothing in this section shall be construed to affect any
authority of the Commission under any other provision of low.”

(b) The amendment made by subsection (a) of this section shall not
apply to—

(Z) any violation of @ rule to the extent that such violation oc-
curred before the date of enactment of this Act, or

(2) any act or practice with respect to which the Commission.
issues a cease-and-desist order, to the extent that such act or prac-
tice occurred before the date of enactment of this Act, unless such
order was issued after such date and the person, partnership or
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coifomtz'on against whom such am order was issued had been noti-
fied in the complaint, or in the notice or order attached thereto,.
that consumer redress may be sought.

AUTHORIZATION OF APPROPRIATION 8

Svo. 207. The Federal Trade Commission Act (15 U.S.C. 41 et seq.)
18 amended by inserting after section 19 the following new section:

“Sme. 20. There are quthorized to be appropriated to carry out the
functions, powers, and duties of the Federal Trade Commission not to:
exceed $42,000,000 for the fiscal year ending June 30, 1975; not to ex-
ceed 346,000,000 for the fiscal year ending June 30,1976 ; and not to ex-
ceed $50,000,000 for the fiscal yeor ending in 1977. For fiscal years end-
ing after 1977, there may be appropriated to carry out such functions,
powers, and duties, only such sums as the Congress may hereafter au-
thorize by law.” ' ' '

And the House agree to the same,

That the Senate recede from its disagreement to the amendment of
the House to the title of the Senate bill'and agree to the same with an
amendment ag follows: -

In lieu of the matter proposed to be inserted by the amendment of
the House to the title of the Senate bill, insert the following: “An Act
to provide minimum disclosure standards for written consumer prod-
uct warranties; to define minimum Federal content standards for such
warranties; to amend the Federal Trade Commission Act in order to
improve its consumer protection activities; and for other purposes.”

Knd the House agree to the same. V '

: Harvey O. SraGgErs,
Jonx E. Moss,
W. S. (Buw) Sruoker, Jr.,
Bos Eckmaror,
James T. Brovamr,
Joun H. Ware,
Joun Y, McCoLLIsTER,
- Managers onthe Part of the House.
WarreN G. Maenusox,
Fraxg E. Moss,
P. A. Hagr, )
Tep Stevens, (with separate views),
J. Grexy BraLL, o
Managers on the Part of the Senate.

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFEREXNCE

The managers on the part of the House and the Senate at the con-
ference on the disagreeing votes of the two Houses on the amendments
of the House to the bill (8. 856) to provide disclosure standards for
written consumer product warranties against defect or malfunction;
to define Federal content standards for such warranties; to amend
the Federal Trade Commission Act in order to improve its consumer

rotection activities; and for other purposes, submit the followin
joint statement to the House and the Senate in explanation of the
effect of the action agreed upon by the managers and recommended in
‘the accompanying conference report: -

The House amendment to the text of the bill struck out all of the
Senate bill after the enacting clause and inserted a substitute text.

The Senate recedes from its disagreement to the amendment of the
House with an amendment which is a substitute for the Senate hill
and the House amendment. The differences between the Senate hill,
the House amendment, and the substitute agreed to in conference pre
noted below, except for clerical corrections, conforming changes made
necessary by agreements reached by the conferees, and minor drafting
and clarifying changes. )

Trmie I—Conpumer Propucr WARRANTIES

"Title I of the Senate bill and the House amendment thereto were
substantially similar. Both prescribed disclosure and designatjon
standards for written warranties, defined Federal content standards.
for full warranties and established meaningful consumer remadies
for breach of warranty or service contract obligations. The conference
substitute basically follows the House amendment to the Senate h\E
with the exceptions or modifications discussed below. )

1. Depreciation

The Senate bill did not allow the warrantor whe was refunding the
purchase price of a consumer product to make a deduction for gde-
Ppreciation based upon sctual use. In contrast, the House amendment
allowed the warrantor to make a deduction for depreciation based
upon actual use when refunding the purchase price.

'The conference substitute provides that a warrantor refunding the
purchase price may make a deduction for reasonable ’depreciggiﬁg

ased on actual use, where that deduction is permitted by rules o
Commission. Until the Commission establishes rules permiiting
deduction for depreciation based upon actual use, the warranter W
]Erohll}lted from making such deduction from the purchase price whem
fulfilling his obligation to refund. The term “refund” is used only &
the context of flﬂ% warranties but this principle may serve as a usefy
guide in other warranty situations. B -

- @
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2. Designation of Warranties
Both the Senate bill and the House amendment required warrantors

to designate the particular kind of warranty they were oﬁ"’ernrlg{E Th;a’
Senate bill provided for three categories of designation: (1) Hfull
(statement of duration) ; (2) “full” (statement of duration ; limitation
on consequential damages) ; or (3) a designation expressing a particu-
lar limitation applicable to a warranty. The House amendment pro-
vided for only two designation categories: (1) “full” (statement of
duration) warranties, or (2) “limited” warranties. ) i

_ The conference substitute contains the same designation requirement
as those which were in the House amendment. However, the conference
substitute includes an additional provision providing that a supplier
may not exclude or limit consequential damages for breach of a full
warranty, unless such exclusion or limitation is conspicuous and ap-
pears on the face of the warranty.

8. Dollar Limitations .

Under the Senate bill, the labeling and designation provisions ap-
plied only to consumer products actually costing $5 or more. Any
warrantor who was selling a consumer product costing less than $5
who used the full warranty designation would have been subject to
the full warranty requirements in the bill. The House amendment
exeluded from the disclosure requirements of the bill products costing
less than $5; it excluded from the designation requirements of the bill
products costing less than $10. The minimum Federal standards ap-
plicable to full warranties was not applicable to products costing less
than $10, even in situations where warrantors of products costing less
than $10 used the full warranty designation. _ , ]

The conference substitute excludes from the disclosure requirements
of the bill warranties on consumer products actually costing less than
$5 and excludes from the designation requirements of the bill war-
ranties on consumer products actually costing less than $10. However,

the conference substitute provides that any warrantor giving a war- .

ranty characterized as a full warranty must comply with the minimum
Federal standards set forth in section 104, no matter what the actual
cost of the consumer product to which the warranty applies.

4. Federal minimum standards for warranties

The Senate bill and the House amendment provided almost identical
Federal minimurm warranty standards for warrantors who offered
full warranties for their consumer products. The conference substitute
adopts the language in the House amendment with certain modifica-
tions. » < ‘

The conference substitute provides that the Commission can promul-
gate rules determining, in the so-called “anti-lemon” provision, what
constitutes a reasonable number of attempts. This provision entitles
a consumer to elect either refund, or replacement without charge, of a
agnsumer product (or part thereof) which has not been remedied after
# reasonable number of attempts. The Senate bill was silent as to who
determined “reasonable number of attempts”; the House amendment
provided that the Commission would determine what constitutes a rea-
sonable number of attempts, but did not explain what happened if the
Commission did not make such a determination. Under the conference
substitute, if the Commission does not determine by rule what consti-

tutes a reasonable number of attempts in a given situation, then- thé
parties or, ultimately, a third party (arbiter or judge) would decide.

The conference substitute also provides that the warrantor offering
a full warranty cannet impose any duty other than notification upon
any consumer as a condition of securing remedy of a consumer product
not in conformity with the full warranty, “unless the warrantor can
demonstrate in a rulemaking or enforcement proceeding that such a
duty is reasonable.” For example, a warrantor providing a full war-
ranty could require the consumer to take a consumer product that was
not working to a particular place for repair if the Commission, by
rule, permitted the warrantor (or a class of warrantors) to impose
such requirement after the warrantor established that the requirement
was reasonable. If no such rule by the Commission were applicable,
but the warrantor had imposed such requirement, the consumer could
challenge the reasonableness of such requirement by briﬁgiiln' y an action
for breach of warranty and arguing that the warrantor aéibreached
bis full warranty obligation. The burden would then be upon the
warrantor to establish before an arbiter or in a court that thé require-
ment to take the product to & repair facility was reasonable—e.g., that
out of pocket costs to the consumer and inconvenience were justified
because this cost was outweighed by some corresponding benefits. Of
course, the Commission, in an enforcement action (including a.cease
and desist order proceeding), could seek to enjoin the imposition of
such a requirement without undertaking a rulemaking proceeding,
and the Commission or a court could decide whether the warrantor
had met the burden of showing that the requirement was reasonable.
Nothing in the conference substitute precludes the imposition of an
additional duty by a warrantor prior to any determination of the
reasonableness of the duty by the Commission, an arbiter, or a court.

b. Limitation on duration of implied warranties :
 The Senate bill and the House amendment prohibited the disclaimer
or modification of implied warranties, if a supplier made a written
warranty or if he entered into a service contract at the time of sale
(or within 90 days thereafter, under the House amendment). Both
also prohibited warrantors who offered full warranties from limiting
in the express warranty the duration of an implied warranty. The Sen-
ate bill extended such prohibition to all other warranties, but the
House amendment permitted a limited warranty to limit the duration
of an implied warranty if the limitton was conscionable and if it was
set forth 1n clear and unmistakable language that was prominently dis-
played on the face of the warranty. ; ' .
The conference substitute contains a provision identical to the House
provision, : o

6. Rulemaking | .

Both the Senate bill and the House amendment specifically required
the Federal Trade Commission to promulgate rules implementing cer-
tain provisions in title I. The Senate bill required that the Commis-
sion utilize procedures prescribed in section 553 of title 5 of the United
States Code, but specifically provided that there would be an agency
hearing “structured to proceed as expeditiously as possible” and thdt
a public record of such a hearing would be maintained. The House
amendment required the Commission to follow the same procedures
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The conference substitute provides that either the Attorney General or
thé Commission ofi its own initiative may bring an action in the Dis-
trict Courts of the United States to restrain a warrantor from making
a-déceptive warranty or from failing to comply with a requirement
irfiposed on siich person by of pursuant to title I or from violating any
prohibition contained in title 1.
18, Efrect of bill on Liability imposéd under State law

The Senate bill provided that title I should not be construed to
supeérsede any provision of State law re%a,rdiﬁg consequential damages
for injury to-the person or any State law restricting the ability of a
warrantor to limit his liability for consequential damages. The House
amendment provided that nothing in title I would affect the liability
of, or irapose liability on, any person for personal injury. In addition,
the House bill provided that nothing in title I would invalidate or
restrict any right or remedy of any consumer under State law,

The conference substitute provides that nothing in title I “shall
invalidate or restrict any right or remedy of any consunier under State
law.” It also provides that nothing in title I “shall affect the liabilit
of, or impose liability on, any person for personal injury, or supersede
any, provision of State law regarding consequential damages for injury
to the person or other injury.” Thus a third party warrantor or other
warrantor. of a consumer product is not liable under title I of the bill
for damages resulting from personal injury (either direct or conse-
quential), but he could still be liable if State law imposed liability.

The provisions relating to the effect of title T on Stite law should
be-gonsidered in'the contéxt of two other provisions. Section 108 of
the bill (relating to prohibition on disclaimers on implied warranties)
coiild be read to imipose liability on persorns to the extent it prohibits

the'disclainier of implied warranties, The disclaimer on the imposition

of liability contained in seetion 111(b)(2)(A) does not operate to
negate the provisions of section 108 since the imposition of liability
lafgiiage relates to the condéquences flowing from the existence of a
warrahty of service contraet.
13, Designation of representitives’

- Section 107 of the conference substitute contains the “designation of
representatives” section which was in the House amendment. The con-

fapees agreed that, while the.policY of both the Senate bill and the
)

House amendrment were ‘identical, the House amendment better
-expressed the policy. The conferees were unanimously of the opinion
that the word “compensation” did not necessitate cash payment, so
long as whatever method used insures that such compensation was
equitable. For instance, the manufacturer could make- reasonable
arrangements allowing the retailer, as his representative, to perform
warranty obligations in exchange for allowing him a greater margin
‘between the wholesale and retail price than the margin allowed by
another manufacturer who provided a cash payment to the retailer
who performed that manufacturer’s warranty duties.

14, Warranties on used automobiles

The Senate bill contained detailed provisions relating to warranty
practices with respect to used automobiles. The House amendment
contained no similar provisions, leaving warranties applying to used
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automobiles subject only to. the provisions of title I of the House
amendment. :

The conference substitute provides in section 109 (b) that the Com-
mission shall within one year initiate a rulemaking proceeding dealing
with warranties and warranty practices in connection with the sale
of used automobiles and shall prescribe such rules as the Commission
determines are needed to supplement the provisions of title I and rules
thereynder in order to offer reasonable protection to average purchas-
ers of used automobiles. In prescribing such rules, the FTC could
exercise any authority which it has under title I or other law.

The conferees agreed that any such rules could not require that a
‘warranty be given on any used car which is sold, but if a warranty is
not given, such rules could require that there be clearly set forth the
seller’s lack of obligation for any subsequent repairs to such car.
~_ Conforming changes in the definition of “consumer” were made to
eliminate any possible construction that title I did not apply to the
commercial sale of used consumer products. »

»TITLE IT—Feperar Trave Comarission IMPROVEMENTS

SECTION 201—JURISHICTION OF ‘THE COMMISSION

Senate bill and House amendment
Both the Senate bill and the House amendment amended sections 5
‘(2, an§ 12 of the Federal Trade Commission Act (hereinafter the
Act”) so as to expand the FTC’s jurisdiction from acts and practices
“In” commerce to those “in or affecting” commerce.
Conference substitute

The canference substitute is the same in form as the House bill. As
noted above there was no substantive difference between the two
versions, : - ‘ o

SECTION 202—RULEMA
Senate bill TOTION TG

The Senate bill contained no provisions relating to rulemaki -
cedures to be followed b_y the lged,eral Trade Co%nmissio;i H(?v%egg
title I1X of the Senate bill would have required the Federal Reserve
Board (FRB) to %reschbe regulations applicable to financial institu-
tions defining with specificity unfair or deceptive acts or practices
affecting commerce, including acts or practices unfair or deceptive to
consumers. In addition the Senate bill would have required the FRB
to 1ssue substantially similar regulations proscribing acts or prac-
tices of financial institutions substantially similar to acts or practices
proscribed by rules of the FTC within 60 days after the effective date
of the FTC rule. V

The FRB would not have had to issue such regulations if it found
that (1) such acts or practices of finaneial institutiong were not unfair
S‘rﬂd?ge}?tlve to.confumeris:i,' otr 52) i}rlnplementation of such regulations

ould have seriously conflicted with essential monetary
systems policies of the FRB. : , rietary and payments

Compliance with the regulation prescribed by the FRB would have
been enforced with respect to financial institutions over which they had
regulatory authority by— o

(1) the Federal Reserve Board,
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- (2) the Comptroller of the Curr'emg, .
(8) the Federa] Deposit Insurance Corporation,
(4) the Federal Home Loan Bank Board, and ) .
(5) ‘the Administrator of the National Credit Unions
Administration. ‘ ) )
For the purpose of enforcing the FRB regulations under the legis-
lation, each of the aforementioned regulatory agencies would have
been required to establish a separate division of consumer affairs.

House amendment ‘
The House amendment would have added a new section 18 to the
Act which would have established detailed procedures which the FTC
would have had to follow in prescribing all substantive rules under
the Act. )

These rules would have been limited to defining acts or practices
which were unfair or deceptive within the meaning of section 5(a) (1)
of the Act. The FTC would have been prohibited from prescribing
rules with respect to unfair competitive practices.

In issuing such rules the FTC would have hadto— . )

(1) Issue an order of proposed rulemaking stating with par-
ticularity the reason for the proposed rule,

(2) allow interested persons an opportunity to comment on the

proposed rule in writing and make such comments available to
the public, ‘ ' - ‘
‘ (3p) pro’vide‘ an opportunity for interested persons to comment
orally on the proposed rules with a verbatim transcript made of
any hearing in which such ordl comments were presented and
with such transcripts made available to the public, and )

, (4) if appropriate, promulgate the final rule together with a
‘statement of the basis and purpose based on information and
comments compiled pursuant to paragraphs (1)-(4).

In any oral hearing a party would be entitled to present his case by
oral or documentary evidence and would be entitled to submit rebuttal
evidence and to conduct cross-examination with respect to disputed
issues of material facts. This right would have been subject to rules
and rualings of the Commission %1) directed at avoiding unnecessary
costs or delays, and (2) with respect to the manner in which cross-
examination would be conducted where parties with the same or simi-
lar interests could not agree upon a single representative to conduct
such cross-examination. ) , )

The Commission’s statement accompanying the adoption of a final
rule would have had to at least include statements (1) as to the extent
of the acts and practices covered by the rule, (2) as to the manner
and extent such acts or practices were unfair or deception, and (3) the
economic impact of the rule taking into account the impact on small
business. , .

" After any rule prescribed in accordance with these provisions
became final, a violation thereof would have been an unfair or decep-
tive act or practice in violation of section 5(a) (1) of the Act unless
the Commission expressly provided otherwise in the rule.

" Any rule adopted pursuant to these provisions would have been
subject to judicial review by the United States Court of Appeals for
the District of Columbia or for the circuit in which the person seeking
review resided or at his principal place of business. Such review would
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have been available for 60 days after the rule was preseribed to any
person adversely affected by it. The rule would not have been affirmed
unless supported by substantial evidence in the record taken as a whole.
. Any person to whom such a rule applied would have been able to
petition the Commission for an exemption from it based on special
circumstances. The Commission’s actions or failure to act on a petition
for an exemption would have been subject to judicial review and
would not have been affirmed unless supported by substantial evidence
in the record taken as a whole. ; :

Proposed section 18(b) of the Act as it would have been written
in the House amendment was substantially the same as title III of
the Senate bill except that the House version did not apply to non-
banking institutions, that is, savings and loan associations, credit
unions, and thrift and home financial institutions. Under the House
version these nonbanking institutions would havé been subject to the
rules on unfair or deceptive acts or practices prescribed by the FTC.
Consequently, the House version did not provide duties for the Federal
Home Loan Bank Board or the Administrator of the National Credit
Union Administration.

Conference substitute o o :

The conference substitute adds a new section 18 to the Federal Trade
Commission Act which would codify the Commission’s authority to
make substantive rules for unfair or deceptive acts or practices in or
affecting commerce (referred to hereafter as “trade regulation rules”).
This authority is regarded by the conferees as an important power by
which the Commission can fairly and efficiently pursue its important
statutory mission. Because the prohibitions of section 5 of the Act are
quite broad, trade regulation ngés are needed to define with specificity
conduct that violates the statute and to establish requirements to pre-
vent unlawful conduct. \ =
. Under subsection (a), the Commission would be authorized to pre-
seribe interpretive rules, general statements of policy, and substantive
trade regulation rules with respect to unfair or deceptive acts or prac-
tices in or affecting commerce within the meaning of section 5(a) %1)
of the Act. Section 18 would be the exclusive authority for such rules.

In Section 18(a) (1) the conferees added a phrase which states that
rules which define with specificity acts or practices which are unfair
and deceptive “may include requirements prescribed for the purpose
of preventing such acts or practices.” This phrase was not intended to
grant the Commission additional authority in the area of rulemaking
but was added for the purpose of clarifying what was perhaps a tech-
nical deficiency in the House rulemaking provision. In an otherwise
valid trade regulation rule the Commission may. specify what must
be done in order to avoid engaging in an unfair or deceptive practice.
For example, in the present Commission rule relating to “octane
rating,” the Commission required that certain testing procedures
be followed in order to determine what octane rating should be posted
on gasoline pumps. The conferees intend that the Commission may
continue to specify such matters in rules which are otherwise valid
undetr Sec. 18. It should be noted, however, that inasmuch as such
requirements are a part of the rule, they are subject to judicial review
in the same manner as is the portion of the rule which defines the
specific act or practice which is unfair or deceptive.
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The conference substitute does not affect any authority of the FTC
under existing law to prescribe rules with respect to unfair methods
of competition in or affecting commerce. ) ,

When prescribing any substantive trade regulation rule under sec-
tion 18 the Commission would be required to (1) publish a notice of
propesed rulemaking stating with particularity the reason for the
propesed rule, (2) allow interested persons to submit written data,
views, and arguments and make such submissions available to the
public, (3) provide an opportunity for an informal oral hearing, and
(4) if appropriate, promulgate a final rule (together with a statement
of basis and purpose for it) based on the rulemaking record. The con-
ferees wish to emphasize that use of the term “rulemaking record” is

_not intended to trigger the provisions of section 554 of title 5, United
‘States Code. “Rulemaking record” is defined in the legislation to mean
the tramscript which is made of oral presentations and cross-examina-
tion in any oral hearing referred to in (4) above, any written submis-
sion referred to in (2) above, and any other information which the
Commission includes as being relevant to the rule. Such “other in-
formation” could, for instance, include data, views, and arguments
submitted, and transcripts of hearings conducted, in & rulemaking
proceeding which was in progress but not substantrally completed on
the date 0% enactment of this legiskation. -

The statement of basis and purpose which wounld have te accom-
pany promulgation of a rule would have to include a statement as to
(1) the prevalence of the aets or practices treated by the rule, (2) the
manner and context in which the acts or praectices are unfair or de-
ceptive, and (3) the economic effect of the rule, taking into account
the effect-on small business and consumers. This statement is not in-
tended to be a veluminous or detailed doewment, but & concise means
of specifying the reasons for the rule, the acts and practices prohibited
by it, and the Commission’s best estimate of the economic effeets of the
rule which would inelude any anticipated:cost or benefits- the rule is
expectedt to have for small business ox eomsumers. The statement is
intended as a means of informing (1) the Congress of the way in which
those of its powers which it has delegated to the Federal Trade Com-
mission are being exercised through the rulemaking process and (2)
the general public, including those affected by the rule, of the aets and
praetices prohibited by, and the affirmative requirements of, a trade

regilation rule. : oo ' : )

Although such a statement must accompany promulgation of 2 rule,
its centents are not to be subject to court review on any basis at any
time. : : : ‘

Section 18 would permit interested persons to dpresent their views
and substantiating decumentation on any proposed rule either in writ-

ten form or orally. This should permit the fullest possible participa-
tion in any such rulemaking proceeding and make available to the
Commission the widest possible expression of views and data on the
issues presented by proposed rules. This legislation will neither dis-
courage written submission nor restrict the Commission in their use.

Oral hearings
Any interested person would be entitled to present his position on a
proposed rule in an oral hearing. .
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If the Commission determines (1) that there are disputed issues
of materidl fact, and (2) that it is necessary to resolve such issues, in-
terested persons would be entitled to present such rebuttal submissions
and to conduct (or have conducted by the Commission) such cross-
examination of persons commenting orally as the Commission deter-
mines to be appropriate and required for a full and true disclosure with
respect to such issues. The only disputed issues of material fact to be
determined for resolution by the Commission are those issues charac-
terized as issues of specific fact in contrast to legislative fact.

It was the judgment of the conferees that more effective, workable
and meaningful rules will be promulgated if persons affected by such
rules have the opportunity afforded by the bill, by cross-examination
and rebuttal evidence or other submissions, to challenge the factual
assumptions on which the Commission is proceeding and to show in
what respect such assumptions are erroneous. '

Participation of any interested person in an oral hearing would be
subject to rules and rulings which the Commission is authorized to
make to avoid unnecessary costs or delay. This would assure that oral
presentations and cross-examination could not be used as devices to
mterfere with the Commission’s effective use of rulemaking.

Such rules or rulings could impose reasonable time limits on each
person’s oral presentation and could require that any cross-examina-
tion to which a person might be entitled be conducted by the Com-
mission on his behalf in such manner as the Commission determines
to be appropriate and to be required for a full and true disclosure with
respect to disputed issues of material fact. The conferees recognized
the need to afford the Commission adequate discretion to control the
examination of those who present oral statements. Accordingly, the

residing official at the public hearing may receive proposed questions

rom interested representatives and conduct the necessary cross-
examination so long as such cross-examination is consistent with the
overall requirement of fairness in the legislation.

The authority to impose time limits on oral presentations coupled
with the authority of presiding officers to conduct necessary and appro-
priate examination, is intended to improve the quality of information
available to the Commission, and at the same time, fo avoid rigid or
cumbersome procedures that could involve undue costs and delay.

In view of the large numbers of persons who may be interested in
Commission rulemaking proceedings, the conferees felt it was also
necessary to confer express authority on the Commission to aggregate
persons with the same or similar interests and provide for their rep-
resentation by single representatives.

If the Commission determines that cross-examination is appropri-
ate a group of persons who want to engage in cross-examination have
the same or similar interests, and that the group cannot agree upon a
single representative of such interests, the Commission may make rules
and rulings (a) limiting representation of such interests for purposes
of cross-examination, and (b) governing the manner in which such
cross-examination is limited. However, the bill provides a specific
exception from this authority in the case of a person -who the Commis-
sion has determined is a member of a group with the same or similar
interests, who is unable to agree upon group representation with other
members of the group, and who shows to the satisfaction of the Com-
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mission that he has made a reasonable and good faith effort to reach
agreement upon group representation. Such a person (if he is other-
wise entitled to cross-examination or to have cross-examination con-
ducted on his behalf) may not be denied entitlement to conduct or have
conducted cross-examination as to issues affecting his particular in-
terest if the Commission determines that there are substantial and
relevant issues which are not adequately presented by the ‘group
representation. ) . ‘

A verbatim transeript of any oral rulemaking proceeding must be
made and copies of such transcript shall be made available to the
public. The conferees are aware that under existing law copies of such
transcripts may not be sold at a cost higher than the cost of duplication.
However, because of the vital information which may be included in
some of the transcripts which it would be in the public interest to dis-
seminate as widely as possible, the conferees intend that the Federal
Trade Commission evaluate transeripts of such oral hearings and if
it determines that it would serve the public interest to do so, to make
any of such transcripts available without cost or at a reduced cost to
nonprofit entities such as public interest research groups, schools, and
institutions of higher learning, and to individuals and groups en-
gaged in nonprofit activities such as teaching and research and to
small businesses.

Efect of rule violation

A fter any substantive trade regulation rule takes effect, a violation
thereof would be an unfair or deceptive act or practice in violation of
section 5(a) (1) of the Federal Trade Commission Act unless the rule
specifically provides otherwise.

Judicial review

The conference report provides for judicial review of final rules in
appropriate U.S. Circuit Courts of Appeals. The venue for preenforce-
ment review (whether under this subsection or under chapter 7 of
title 5 of the United States Code) is exclusively vested in such courts.
If a petitioner desires such review in accordance with the review
standards set forth in section 18(e) (3) (c), he must file a petition not
later than sixty days after the rule is promulgated.

The conference report generally incorporates the standards for
judicial review of rules under section 706(2) of title 5, United States
Code (subject to certain exceptions discussed below). The courts in
applying those provisions-would (as under section 706) be directed to
take into account the rule of prejudicial error, the so-called “harmless
error” rule, which provides that errors having no substantial affect on
the ultimate rights of the parties will be disregarded. See Attorney
General’'s Manual on the Administrative Procedure Act, 1947, p. 110.

In addition, the court would set aside a rule under section 18 if it
found that the findings and conclusions of the Commission with regard
to disputed issues of material fact on which the rule is based are not
supported by substantial evidence in the rulemaking record taken as a
whole. Of course, this test would not apply to findings or determina-
tions of legislative fact.

Such a rule would also be set aside if the court found that any Com-
mission action in excluding or limiting cross-examination or rebuttal
submissions precluded disclosure of disputed material fact necessary
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for fair determination of the rulemaking proceeding taken as a whole.

Section 18(e) (5) (C) provides that the only “substantial evidence
rule” review of a section 18(a) (1) (B) rule which is available to a
person challenging a rule is under section 18(e) (3) (A). Likewise, the
only review of a Commission determination, rule, or ruling under
section 18 (c) limiting cross’examination or rebuttal submissions would
be under section 18(e) (3)(B). Thus, neither substantial evidence
review nor review of limitations on cross examination and rebuttal
submissions could be obtained in enforcement proceedings, or in a
preenforcement judicial review action brought after the 60-day period
specified in section 18(e) (1). In addition, section 706(2) (E) of title
5, United States Code, would not be applicable in any judicial review
of such a rule, and section 706(2) (D) of such title would not be the
basis of reviewing limitations on cross examinations and rebuttal
submissions.

The judicial review provisions in the bill specifically authorize the
court to receive application from a petitioner or the Commission for
permission to make additional oral or written presentations if there
were reasonable grounds for failure to make such presentations in
the proceeding before the Commission. Thus, a person who is con-
tending in a review proceeding that any inability to engage in cross-
examination or submit rebuttal information has resulted in unfair-
ness may be able to cure any alleged unfairness by applying to the
court to make additional presentations.

The judicial review standards established by the bill are not in-
tended to alter the established principle pursuant to which courts give
weight to interpretations by expert agencies of the laws such agencies.
were created to administer and enforce.

The judicial review provided for in section 18 is not exclusive. Such
review, for example, could also be obtained under the provisions of
chapter 7 Jf title 5 of the United States Code, subject to the limitations
described above. For such review, the United States Courts of Appeal
would be the exclusive forums for such review, except where it occurs
1n the course of an enforcement proceeding.

Banks

Under section 18(f) of the conference report the Federal Reserve
Board (FRB) is required to prescribe regulations applicable to banks
to prevent unfair or deceptive acts or practices in or affecting com-
merce including acts or practices which are unfair or deceptive to a
consumer. Within 60 days after any substantive trade regulation rule
of the FTC takes effect, the Federal Reserve Board would be required
to issue substantially similar regulations prohibiting acts or practices
of banks which are substantially similar to those acts or practices
prohibited by rules of the Federal Trade Commisison and which im-
%ose substantially similar- requirements, unless the Federal Reserve

oard finds that such acts or practices of banks are not unfair or
deceptive or that the implementation of similar regulations with re-
spect to banks would seriously conflict with essential monetary and
pagments systems policies of the Board.

ompliance with the FRB’s regulations will be enforced by (1)
the Comptroller of the Currency, (2) the FRB, and (3) the Federal
Deposit Insurance Corporation, with respect to the banks over which
they have regulatory jurisdiction.
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" Each of these agencies will be required to establish a separate divi-

sion of consumer affairs to carry out theé agencies enforcement réspon-
sibilities under this legislation and to receive and take appropriate
action tupon complaints with respect to unfair or dedeptive acts or
practices by banks under the agencies jurisdicton. o D

Each of the three agencies must transmit a detailed report of its
activities under the legislation during the preceding calendar year
to the Congress not later than March 15 of each year. = - :
Egemptions : - - .

Any person to whom a substantive trade regulation rule applies may
petition the Commission for an exemption from it. If, on it own
motion or on the basis of such a petition; the Commission finds that
application of such a rule to any person of persons 1s not necessary to
prevent the unfair or deceptive act or practice at which the rule is
directed, the Commission may exempt such person or persons from the
rule. / :

The Commission’s action with respect to aiy petition for an exemp-
tion would not be subject to judicial review under section 18(e) of the
Federal Trade Commission Act but to those provisions of chapter 7
of title 5, United States Code, applicable to rules prescribed under
section 553 of such title. :

Compensation for Certain Representation

In order to provide to the extent possible that all affected interests
be represented in rulemaking proceedings so that rules adopted there-
under best serve the public interest, the FTC is authorized to provide
compensation for reasonable attorneys and expert witness fees and
other costs of partieipating in rulemaking proceedings. The FTC
could pay such compensation to any person who has or represents an
interest which would not othetwiseé be adequiitely représented in such
proceeding, and representation of which is necessary for a fair
determination of the proceeding taken as a whole and. who but for the
compensation would be unabfe effectively to participate in such
proceeding because such petson would otherwise not be able to afford
the cost of such participation. i )

Not more than 25 percent of the amount paid as such compensation
in any fiscal year could be paid to persons who the proposed rule would
regulate or who represent the interests of such persons. .

No more than $1 million could be expended for such compensation
in any fiscal year. Because the utilization of these funds may be critical
to the full disclosure of material facts in rulemaking proceedings, the
conferees expect the Commission to assign a high priority to their
proper expenditure.

Study of Section 18 '

The Federal Trade Commission and the Administrative Conference
of the United States are each required to conduct a study of the rule-
making procedures under the legislation and to submit a report on its
study to the Congress not later than 18 months after the date of en-
actment of the legislation.
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SECTION 203—INVESTIGATIVE AUTHORITY

Senate bill

The Senate bill would have amended section 9 of the Aet (1) to give
the FTC authority to obtain documentary evidence from a party being
investigated or proceeded against, and (2) to permit the FTC actin,
on its own behalf through its attorneys to obtain an order from a Fed-
eral district court to compel any person or corporation to comply with
the provisions of the Act or any order of the Commission made pursu-
ant to the Act.

The Seénate bill would have also amended section 10 of the Act to
authorize the Commission to act on its own behalf through its own
attorneys to obtain a civil penalty against the corporation failing to
file a required report. ; .

House amendment

The House amendment would have amended sections 6, 9, and 10 of
the Act to give the FTC the same authority to obtain information and
enforce the processes for obtaining information against persons and
partnerships as it has under existing law with regard to corporations.

Conference substitute
The conference substitute is the same as the House amendment.

 SECTION 204—REPRESENTATION

Both the Senate bill and the House amendment contained provisions
relating to the Commission’s authority to represent itself through its
own legal representatives in civil proceedings before courts of the
United States.

Senate bill

The Senate bill granted to the Commission the authority to elect to
appear in its own name through its own attorneys in any civil proceed-
ing involving the Federal Trade Commission Act whenever it was
authorized or required to appear in a court of the United States or to
be represented therein by the Attorney General of the United States.

House amendment

The House amendment authorized the Commission, with the concur-
rence of the Attorney General, to appear in any civil action in its own
name and through its own legal representative for the purpose of en-
forcing the laws subject to its jurisdiction.

Conference substitute

The Conference substitute grants to the Commission exclusive au-
thority to appear in its own name through its own legal representatives
and to supervise the litigation in any of the following civil actions:

(1) those under section 13 (relating to injunctive relief) ;

(2) those under section 19 (relating to consumer redress) ;

(3) those to obtain judicial review of a rule preseribed by the
Commission or cease and desist order issued under section 5; and

(4) those under the second paragraph of section 9 to enforce a
subpena, or under the fourth paragraph of section 9 to require
compliance with section 6 of the Act.
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The Commission may authorize the Attorney General to appear in
these actions. The Commission is to inform the Attorney General of
the exercise of its exclusive authority and this exercise by the Com-
mission does not preclude the Attorney General from intervening on
the behalf of the United States in these actions or any appeal of these
actions as is otherwise provided for by law.

In any other civil action involving the Federal Trade Commission
Act, the Commission may appear in its own name through its own legal
representatives only if the Commission gives written notification and
undertakes to consult with the Attorney General and thereafter the
‘Attorney General fails within 45 days after receiving such notification
to commence, defend, or intervene in, such action.

With respect to the Commission representing itself before the Su-
preme Court, the conference substitute provides that if the Commis-
sion makes a written request to the Attorney General, within the ten-
day period which begins on the date of the entry of the jndgment in
any civil action in which the Commission represented itself pursuant
to paragraph (1) or (2), to represent itself through any of its attor-
neys designated by it for such purpose before the Supreme Court in
such action, it may do so, if the Attorney General concurs with such
request; or if the Attorney General, within the 60-day period which
begins on the date of the entry of such judgment, refuses to appeal or
file a petition for writ of certiorari with respect to such civil action, in
which case he shall give written notification to the Commission of the
reasons for such refusal within such 60-day period, or the Attorney
General fails to take any action with respect to the Commission’s
request,

The conference substitute further provides that, in any case where
the Attorney General represents the Commission before the Supreme
Court in any civil action in which the Commission represented itself
pursuant to paragraph (1) or (2), the Attorney General cannot agree
to any settlement, compromise, or dismissal of such action, or confess
errvor in the Supreme Court with respect to such action, unless the
Ceoemmission concurs.

The conference substitute states that if, prior to the expiration of
the 45-day period specified in paragraph (1) of this section or the 60-
day period specified in paragraph (3}, any right of the Commission
to commence, defend, or intervene in, any such action or appeal may
be extinguished due to any procedural requirement of any court with
respect, to the time in which any pleadings, notice of appeal, or other
acts pertaining to such action or appeal may be taken, the Attorney
General will have one-half of the time required to comply with any
such procedural requirement of the court (including any extension of
such time granted by the court) for the purpose of commencing, de-
fending, or intervening in the civil action pursuant to paragraph (1),
or for the purpose of refusing to appeal or file a petition for writ certi-
orari and the written notification or failing to.take any action, pur-
suant to paragraph 3(A) (ii). / :

The conference substitute repeals section 5(m) of the Federal Trade
Commission Act. .

. Senators Stevens and Beall (who were Senate conferees) had the
following views with regard to section 204:
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The expansion of traditional litigating authority of the Federal
Trade Commission contained in this legislation (Sec. 204) will not
continue the process of centralizing the authority of the Attorney
General over litigation involving the United States Government. 1t
has been the long-standing policy of the Executive Branch that repre-
sentation of Federal agencies in court should be with the supervision
and control of the Attorney General. That policy as it applied to the
FTC was modified in the amendments to the Federal Trade Com-
mission Act which were contained in the Alaska Pipeline Act. How-
ever, those amendments did not specifically alter the relationship of
the Department of Justice, particularly the Solicitor General, to Su-
preme Court litigation involving the United States. It is premature
to determine that this departure from the traditional role of the De-

rartment of Justice should be extended to the Supreme Court. The

olicitor General serves an important administrative function b
providing central authority designed to coordinate a uniform. posi-
tion for Federal Government litigation,

While the authority of the FTC in Supreme Court litigation is
limited under this legislation, even this invasion of the Solicitor Gen-
eral’s role should be approved only after reviewing the experience of
the FTC under its increaséd authority to represent itself in the trial
and intermediate Federal courts.

_ On November 9, 1971, Chief Justice Warren E. Burger wrote to
Hon. John E. Moss, Chairman of the Subcommittee on Commerce
and Finance in the House of Representatives:

Drear Mr. Crairman: T was not able to present the matter
of your October 20 letter to the Conference until last Friday.

It is the unanimous view of the Justices that it would be
unwise to dilute the autority of the Solicitor General as to
Supreme Court jurisdiction 1n cases arising within the Exec-
utive Branch and independent agencies. It is very likely that
there would be an increase in the work Joad of the Supreme
Court if matters could be brought here without the concur-
rence of the Solicitor General. Even more important, perhaps,
the Solicitor General exercises a highly important role in the
selection of cases to be brought here in terms of the long-
range public interest.

We fully concur in this viewpoint. At the very least, Congress
should not change the Solicitor General’s role without solid evidence
that such action is necessary to assure that the functions of the FTC
would be seriously jeopardized without such a change. No such evi-
dence exists, to our knowledge, at this time.

BECTION 205-—CIVIL FENALTIES FOR ENOWING VIOLATIONS

Senate bill

Section 202 of the Senate bill authorized the Federal Trade Com-
mission to initiate civil actions in district courts against persons who
had engaged in an act or practice which was unfair or deceptive to a
consumer and was prohibited by Section 5(a) (1) of the Federal Trade
Commission Act, with actual or implied knowledge that such act or
practice was unfair or deceptive.
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Section 202 authorized a civil penalty of not more than $10,000 for
each such violation and provided that the Commission could compro-
mise, mitigate, or settle such action if the settlement was approved by
the court and accompanied by a public statement, of its reasons.

House amendment ,
The House bill contained no similar provision.

Conference substitute

The conference substitute is based on the Senate provision authoriz-
ing civil actions for knowing violations of the Federal Trade Com-
mission Act, with certain modifications. The Conference substitute pro-
vides that the Commission may initiate such actions in two situations:

1. Against any person, partnership, or corporation which en-
gaged iIn an act or practice which the Commission has determined
in a cease and desist proceeding to be unfair or deceptive, where
that person, partnership, or corporation had actual knowledge
that the act or practice was unfair or deceptive and prohibited by
section 5(a) (1) of the Act. While the defendant in such an action
need not have been a respondent in a proceeding before the Com-
mission, actual knowledge that the act or practice is a violation of
the Federal Trade Commission Aet is required. In the case of a
corporate respondent, the knowledge of responsible corporate
officials would, under usual principles of law, be imputed to the
corporation. ) .

2. Against any person, partnership, or corporation which en-
gaged 1In an act or practice which is prohibited by a rule of the
Federal Trade Commission, where the defendant had actual
knowledge or knowledge fairly implied on the basis of objective
circumstances that the act or practice was prohibited by the rule.
In determining whetlier knowledge of a Commission rule may be
fairly implied, it is intended that the courts hold a defendant re-
sponsible where a reasonable and prudent man under the circum-
stances would have known of the existence of the rule and that
the act or practice was in violation of its provisions.

The Conference substitute adds a new provision clarifying that
where a defendant in such an action was not subject to a cease and
desist order, the issues of fact shall be tried de novo in the district
court. Of course, where the defendant was the subject of a final cease
and desist order regarding such acts and practices by the Commission,
the determination of the Commission as to the facts would normally be
conclusive if supported by substantial evidence. The Conference sub-
stitute also provides that the Commission may compromise such an
action in the same manner as provided by the Senate bill and that
civil penalty actions may not be brought with regard to any act or
practice occurring prior to the date of enactment of this Act.

SECTION 206—CONSUMER REDRESS

Senate bill

Section 203 of the Senate bill would have authorized the Commission
to bring actions for eonsumer redress in the district courts after an
order of the Commission to cease and desist from engaging in acts or
practices which were unfair or deceptive to consumers had become
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final. The action could have been commenced against any person who
was a party to the cease and desist order proceeding relating to the
specific acts or practices which were the subject of the proceeding.
The court was directed to give notice reasonab]ly calculated to apprise
all consumers allegedly injured by the acts or practices of the action.
Under the Senate bill such actions could not have been brought more
than two years after an order of the Commission upon which they
were based became final.

House amendment
The House bill contained no similar provision.

Conference substitute

The conference substitute is based on the Senate provision author-
jzing actions by the Commission to redress injury, with certain modi-
fications. The conference substitute provides that the Commission may
initiate such actions in two situations.

1. If any person, partnership, or corporation violates a rule of the
Commission respecting unfair or deceptive acts or practices, the Com-
mission may commence an action for redress for persons injured by
such a violation. :

2. If any person, partnership, or corporation engages in an unfair
or deceptive act or practice resulting in the issuance of a cease and
desist order by the Commission against such respondent, the Commis-
sion may commence an action for redress of the injuries caused by such
respondent’s ‘act or practice. If in addition the Commission satisfies
the court that the act or practice to which the cease and desist order
relates is one which a reasonable man would have known under the
circumstances was dishonest or fraudulent, the court may grant redress.

It is not intended that the court in applying the statutory standard
must find that a reasonable man under the circumstances would have
considered such act or practice to be criminal. ‘

In both cases described; where the court determines that relief is
Pproper, it may grant such relief as it finds necessary to redress the
injury resulting from the violation. While this section enumerates sev-
eral types of relief which may be granted, the nature of the relief
authorized is limited ornly by the nature of the injury done and the
remedial powers of the court. The enumeration of specific types of
relief available are hot exclusive and do not limit the Commission in
pleadingy or the court in fashioning, other appropriate remedies. The
section 1s not, however, intended to authorize punitive or exemplary
damages. o R ' o

It ignot the intention of the conferees that private actions for redress
based on the acts or practices which are the subject of a Commission
consumer redress action be barred by a Commission action. In any
such case the defendant in the private action would be able to assert &’
defense of payment or similar defenses. Failure of a consumer to ap-
pear or accept settlement would therefore not affect private rights..Nor:
would an actien under these consumer redress provisions: prevent .the
FTC from bringing. an action under section 5(m). of .the Faderal
Trade Commnyission Act for a civil penalty. Similarly, actions. by the
Commission under section 5(m) of the Act would not affect the Com- -
mission’s authority to seek consumer redress nor the court’s authority
to grant such redress under this section.
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The conference substitute also provides that if a cease and desist
order has become final with respect to a rule violation or an unfair
or deceptive act or practice, the findings of the Commission as to the
material facts in that proceeding shall be conclusive, unless (i) the

terms of the cease and desist order provide to the contrary or (ii) the

defendant did not seek judicial review of the cease and desist order,
in which case such findings are to be supported by substantial evi-
dence. : :

The conference substitute incorporates the Senate provision re-
garding notice to persons allegedly injured by the violation and also
authorizes the giving of public notice in the discretion of the court.
The conference substitute modified the Senate provision to require
that no action may be brought by the Commission under the section
more than 3 years after the violation of a rule or the commission of an
unfair or deceptive act or practice. However, if a final cease and desist
order is issued by the Commission regarding an unfair or deceptive
act or practice or a violation of a rule, and the proceeding for such
order was commenced not later than 3 years after such rule violation or
act or practice occurred, a civil action could be commenced to obtain
consumer redress within 1 year after such cease and desist order
becomes final.

The conference substitute provides that the section shall not apply
to any violation of a rule occuring prior to the effective date of this
Act or to any act or practice with respect to which the Commission
issues a cease and desist order to the extent that such act or practice
occurred before the date of enactment of the Act, unless the cease and
desist order was issued after that date and the respondent had been

notified in the Commission’s complaint, notice, or order attached.

thereto, that redress might be souglit.

The authority of the Commission to seek consumer redress encom-
passed by the Conference substitute deals exclusively with civil ac-
tions brought by the Commission and relief granted by the courts in
those actions. The section is intended to supplement the ability of the
Commission to redress consumer and other injury resulting from vio-
lations of its rules or of section 5(a) of the Federal Trade Commis-
sion Act and is not intended to modify or limit any existing power
the Commission may have to itself issue orders designed to remedying
violations of the law. That. issne.is-new before the courts. It is not
the intent of the Conferees to influence the outcome in any way.

SECTION 207—AUTHORIZATION OF APPROPRIATIONS

Senate bill
No provisions.

House amendment

For the overall operation of the Federal Trade Commission the
House amendment ' would have authorized $41 million for fiscal year
1975, $45 million for fiscal year 1976, and $49 million for fiscal year
1977. For fiscal dyears ending after June 30, 1977, only such sums could
be appropriate
by law.

to carry out the FTC’s operation as were authorized
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Conference substitute

The conference substitute would authorize an additional $1 million
for- each of the three years covered by the House amendment. This
additional authorization is to cover compensation far attorneys fees,
expert witness fees, and other costs of participation in rulemaking
proceedings which the Commission is authorized to pay under pro-
posed section 18(g) of the Act, as added by section 202 of the confer-
ence report.

The Senate bill provided the following title: “An Act to provide
disclosure standards for written consumer product warranties against
defect or malfunction; to define Federal content standards for such
warranties; to amend the Federal Trade Commission Act in order to
improve its consumer protection activities; and for other purposes.”

The House amended the title.

The substitute title agreed to in conference is as follows:

An Act to provide minimum disclosure standards for
written consumer product warranties; to define minimum
Federal content standards for such warranties; to amend the
Federal Trade Commission Act in order to improve its con-
sumer protection activities; and for other purposes.

Hartey O. StaccERs,

Joun E, Moss,

W. 8. (Buw) Sruckey, Jr.,

Boe EckmarprT,

Jamrs T. Brovymi,

Joux H. Wars,

Joux Y. McCoLLisTER,
Managers on the Part of the House.

Warren G. MaeNUSON,

Franx E. Moss,

P. A. Hagr, ,

Tep SteEVvENs, (with

separate views),

J. GLex~ Bravg,

Managers on the Part of the Senate.
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hold purposes (including any such property intended to
be attached to or installed in any real property without

regard to whether it is so attached or installed).
(2) The term “Commission” means the Federal Trade
Commission.

"(8) The term “consumer” means the first buyer at re-

tail of any consumer product, any person to whom such
product is transferred during the duration of a warranty
(or service contract) applicable to the product, and any
other person who is- entitled by the terms of such war-
ranty (or contract) or under applicable State law to en-
force against the warrantor (or service contractor) the
obligations of the warranty (or contract).

(4) The term “reasonable and necessary maintenance”
consists of those operations (A) which the consumer rea-
sonably can be expected to perform or have performed
and (B) which are necessary to keep ang consumer prod-
uct performing its intended function and operating in the
manner (if any) specified in the warranty.

(5) The term “remedy” means whichever the following

actions the warrantor elects:
(A) repair,
B) replacement, or
éC) refund; .
except that the warrantor may not elect refund unless (i)
the warrantor is unable to provide replacement and repair
is not commercially practicable or cannot be timely made,
or (ii) the consumer is willing to accept such refund.
(6) The term “replacement” means furnishing a new
consumer product which is identical or reasonably equiva-
lent to the warranted product. _ :
(7) The term “refund” means refunding the actual
purchase price (less depreciation based on-actual use).
(8) The term “supplier” means any person engaged
in the business of making a consumer product directly or
indirectly available to consumers. i
(9) Tﬁe term “warrantor” means any supplier who
gives or offers to %ive a warrapty, - .
(10) The term “warranty” meang— = ..
(A) (i) any written affirmation of fact or written
promise made at the time of sale by a supplier to a
e orimansiip aad alums ot promims that
rial or wor ip and affirms or promises tha
such material or workmanship isdefect free or will
meet a specified level of performance over & specified
period of time, or B e AT
(i) any undertaking in writing in connection
with the sale of a consumer product to refund, re-
pair, replace, or take other remedisl action with

ect to such product in the evént that such prod-
fzec?;p fails to meg: the specificationset Torth in the
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undertaking.
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which written affirmation, promise, or undertaking be-
comes part of the basis of the bargain between a supplier
and the first buyer at retail of such product; or
: . (B) an 1mplied warranty arising under State
aw., .
. (11) The term “service contract” means a contract
in writing to perform, over a fixed period of time or for
a specified %ura.tlon, ser'mceléd relating to the maintenance
or repair of a consumer product.
. (12) The term “distributed in commerce” means sold
in commerce, introduced or delivered for introduction
gﬁ;o commerce, or held for sale or distribution after intro-
uction into commerce.
(13) The term *“commerce” means trade, traffic, com-
merce, or transportation—
’ A) between a place in a State and any place
outside thereof erp ‘ v P
(B) which affects trade, traffic, commerce, or
transportation described in subparagraph (],%i). .
(14) The term “State” means a State, the District
of Columbia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, the Canal Zone, or American
Samoa. The term “State law” includes a law of the
United States applicable only te the District of Columbia
or only to a territory or possession of the United States;
and the term “Federal law” excludes any State law.

(3) Page 9, strike out line 21 and all that follows down through
line 6, on page 18, and insert in lieu thereof the following:

WARRANTY PROVISIONS

Skec. 102. (a) In order to improve the adequacy of informa-
tion available to consumers, prevent deception, and improve
competition in the marketing of consumer products, any
supplier warranting a consumer product to a consumer in
writing shall fully and conspicuously disclose in simple and
readily understood language the terms and conditions of such
warranty pursuant to any rules issued by the Commission.
Such rules may require inclusion in the written warranty
of any of the following items among others:

(1) The clear identification of the names and addresses
of the warrantors. '

(2) The identity of the party or parties to whom the
warranty is extended.

(3) The products or parts covered.

(4) A statement of what the warrantor will do in the
event of a defect, malfunction, or failure to conform
with such written warranty—at whose expense—and for
what period of time.

(5) A statement of what the consumer must do and
expenses he must bear. ,
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{6) Exceptions and exclusions from the terms of the
warranty. ‘ o

{7} The step-by-step procedure which the consumer
should take in order to obtain performance-of any obliga-
tion under the warranty, including the identification of
any class of persons authorized to perform the obliga-
tions set forth in the warranty.

(8) Information respecting the availability of any in-
formal dispute settlemient proceduve offered by the war-
rantor and a recital; where-the procedure so provides,
that the purchaser must resort to such procedure before
pursuing any legal remedies in the courts. )

(9) A brief, general description of the legal remedies
available to the consumer.

(10) The time at which the warrantor will perform
his obligations. .

(11) The period of time within which, after notice
of a defect, malfunction, or failure to conform with the
warranty, the warrantor will perform any obligations
under the watrranty.

(12) The characteristics or properties of the products,
or parts thereof, that are not covered by the warranty.

(13) The elements of the warranty in words or phrases
which would not mislead a reasonable, average congumer
as to the nature or scope of the warranty.

(b) (1) (A) The Commission shall prescribe rules requiring
that the terms of any warranty on a consumer product be
made available to the consumer (or prospective consumer)
prior to the sale of the product to him.

(B) The Commission may prescribe rules for determin-

ing the manner and form in which information with respect
to any written warranty of a consumer product shali beclearly
and conspicuously presented or displayed so as not to mislead
the reasonable, average consumer, when such information is

‘contained in advertising, labeling, point-of-sale material, or
‘other representations in writing.

(2) Nothing in this title (other than paragraph (3) of this
subsection) shall be deemed to authorize the Commission to
prescribe the duration of warranties given or to require that
a consumer product or any of its components be warranted.

(3) The Commission may prescribe rules for extending the
period of time a written warranty or service contract is in
effect to correspond with any period of time in excess of a rea-
sonable period (not less than ten days) during which the con-
sumer is deprived of the use of such consumer product by rea-
,son of failure of the product to conform with the warranty or

.by reason of the failure of the warrantor (or service contrac-

tor) to carry out such warranty (or serviee contract) within
the period specified in the warranty (or contraet). )
(c) No warrantor of a consumer product may ‘condition his
warranty of such product on the consumer’,s; using. in con-
nection with such product, any article or service (other than

5

asservice provided without charge under the terms of the war-
ranty) which is identified by brand, trade, or corporate name;
except that the prohibition of this subsection may be waived

_ by the Commission if—

(1) the warrantor. satisfies the Commission that the
warranted product will function properly only if the
product or service so identified is used in connection with
the warranted product, and

(2) the Commission fiinds that the waiver is in the pub-
lic interest. :

The Commission shall publish in the Federal Register for
public comment all applications for waiver of the prohibition
of this subsection, and shall publish in the Federal Register
its decision, including the reasons therefor.

_(d) The Commission may by rule devise detailed sub-

- stantive warranty provisions which warrantors may incor-

porate by reference in their warranties.
(e) The provisions of this section apply only to consumer
products actually costing the consumer more that $5.

(4) Page 17, strike out line 7 and all that follows down through
line 11, on page 18, and insert in leu thereof the following :

DESIGNATION OF WARRANTIES

Stc. 103. (a) Any supplier warranting a consumer product
in writing shall clearly and conspicuously designate such war- -
ranty in the following manner, unless exempted from deing
so by the Commission pursuant to subsection (c) of this
section:

(1) If the written warranty incorporates the Federal
minimum standards for warranty set forth in section
104 of this Act, then it shall be conspicuously designated
a “full (statement of duration)” warranty or guaranty.

(2) If the written warranty does not incorporate the
Federal minimum standards for warranty set forth in
section 104 of this Act, then it shall be conspicuously
designated a “limited” warranty or guaranty.

(b) Statements or representations similar to expressions of
general policy concerning customer satisfaction which are
not subject to any specific limitations are excluded from sec-
tions 102, 103, and 104 of this Act, but shall remain subject
to the provisions of the Federal Trade Commission Act and
requirements in section 110 (¢) of this Act.

(c) In addition to the authority given in section 102 of
this Act pertaininig to disclosure, the Commission may pre-
scribe rules to define in detail the duties set forth in section
104(a) of this Act and their applicability to warrantors of
different categories of consumer products with “full (state-
ment of duration)” warranties, and to determine when a war-
ranty in writing does not have to be designated either “full
(statement of duration)” or “limited” in accordance with
this section.
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(d) The provisions of this section and section 104 apply
only to econsumer products actually costing the consumer more
than $10.

(5) Page 19, strike out line 19 and all that follows down through
line 6, on page 21, and insert in lien thereof the following:

FEDERAL MINIMUM STANDARDS FOR WARRANTY

Skc. 104. (a) In order for a supplier warranting a con-
sumer produet in writing to incorporate the Federal minimum
standards for warranty—

(1) such supplier must as a minimum undertake the
remedy, within a reasonable time and without charge, of
such consumer product in the case of a defect, malfunc-
tion, or failure to conform with such written warranty;

(2) notwithstanding section 108(b). such supplier
may not impose any limitation on the duration of any

-implied warranty on the product; and

(3) if the produet (or a component part thereof) con-
tains a defect or malfunction after a reasonable number
of attempts (determined under rules of the Commission)
by the warrantor to remedy such defect or malfunction,
such warrantor must permit the consumer to elect either
a refund or replacement without charge of such product
or part {asthe case may be).

(b) (1) In fulfilling the duties under subsection (a) the
warrantor shall not impose any duty other than notification
upon any consumer as a condition of securing remedy of any
consumer product which does not conform to the written
warranty unless the warrantor can demonstrate that such a
duty is reasonable. A , '

(2) Notwithstanding paragraph (1), a warrantor may re-
quire, as a condition to replacement of, or refund for, any
consumer product under subsection (a), that the replaced con-
sumer proguct shall be made available to the supplier free and
clear of liens and other encumbrances, except as otherwise
provided by rule or order of the Commission in cases in which
such a requirement would not.be practicable.

(8) The duties under subsection (a) extend from the war-
rantor to each person who is a consumer with respect to the
product. : , -

(¢) The performance of the duties under subsection (a) of
this section shall not be required of the warrantor if he can
show that damage (not resulting from defect or malfune-
tion) while in the possession of the consumer, or unreasonable
use (including failure to provide reasonable and necessary
maintenance), caused any warranted consumer product to
fail to conform to the written warranty.

(d) For purposes of this section and section 102(c¢), the
term “without charge” means that the w@rrantor_ cannot
assess the consumer for any costs the warrantor or his repre-

7

sentatives incur in conection with the required remedy of a
warranted consumer product. The obligation under subsection
(a) (1) (A) to remedy without charge does not necessarily
require the warrantor to compensate the consumer for inel-
dental expenses; however,.if any incidental expenses are in-
curred because the remedy is not made within a reasonable
time or because the warrantor imposed an unreasonable duty
upon the consumer as a condition of securing remedy, then
the consumer shall be entitled to recover reasonable incidental
expenses which are so incurred in any action against the
warrantor.

(e) If a supplier designates a warranty applicable to a con-
sumer product as a “full (statement of duration)” warranty,
then the warranty on such product shall, for the purposes of
any action under section 110(d) or under any State law, be
deemed to incorporate at least the minimum requirements of
this section. :

(6) Page 28, strike out line 19 and all that follows down through
line 24, on page 23, and insert in lieu thereof the following:

FULL AND LIMITED WARRANTING OF A CONSUMER PRODUCT

Skc. 105. Nothing in this title shall prohibit the selling of
a consumer product which has both full and limited warran-
ties if such warranties are clearly and conspicuously differen-
tiated. :

(7) Page 24, strike out line 7 and all that follows down through
line 17, on page 24, and insert in lieu thereof the following:

SERVICE CONTRACTS

Src. 106. Nothing in this title shall be construed to prevent
a supplier from entering into a service contract with the con-
sumer in addition to or in lieu of a warranty in writing if
such contract fully and conspicuously discloses in simple and
readily understood language its terms and conditions. The
Commission may presecribe by rule the manner and form in
which the terms and conditions of service contracts shall be
clearly and conspicuously disclosed.

(8) Page 25, strike out line 3 and all that follows down through
line 10, on page 25, and insert in lieu thereof the following :

-DESIGNATION OF REPRESENTATIVES

Sec. 107. Nothing in this title shall be construed to prevent
any warrantor from designating representatives to perform
duties under the warranty: Provided, That such warrantor
shall make reasonable arrangements for compensation of such
designated representatives, but no such designation shall re-
lieve the warrantor of his direct responsibilities to the con-
sumer or make the representative a cowarrantor,
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(9) Page 25, strike out lin¢ 19 and all that follows down through

(B) the Commission has not found, under paragraph
line 9, on page 26, and insert in lieu thereof the following :

(4), that such procedure or its implementation fails to

" LIMITATION ON ‘DISCLAIMER OF IMPLIED WARRANTIES

© Skc. 108. (a) No-supplier may diselaim or modify any im-
plied warranty to a consumer with respect to a consumer
product of 1) such supplier makes any express warranty in
writing to the eonsumer with respect to such consumer prod-
vk, oF (2) at the time of sale; or within ninety days there-
after, such supplier enters into a service contract with the
consumer which applies to such consumer product.

(B For purposes of this title, implied warranties may be

limited in duration of an express warranty of reasonable .

duration, if such Hmatation is conscionable and is set forth in
clear and unmistakable language and prominently displayed
on the face of the warranty.

(¢) A disclaimer, modiflcation, or limitation made in vio-
lation of this section shall be ineffective for purposes of any
action under this title or under State law.

(10) Page 27, strike out lines 1 through 20 and insert in lieu thereof

the following:
' COMMISSION RULES

Skc. 109. Any rule prescribed under this title shall be pre-
scribed in accordance with, and shall be subject to judicial
review under, section 18 of the Federal Trade Commission
Act (as amended by section 202 of this Act).

(11) Page 28, strike out line 1 down through line 3 on page 31,
and insert the following:

REMEDIES

Skc. 110. (a)(1) Congress hereby declares it to be its
policy to encourage warrantors to establish procedures
whereby consumer disputes are fairly and expeditiously set-
tled through informal dispute settlement mechanisms.

(2) The Commission shall prescribe rules setting forth re-
quirements for any informal dispute settlement procedure
which is incorporated into the terms of a warranty to which
any provision of this title applies. Such rules shall provide
for participation in such procedure by independent or govern-
mental entities.

(8) One or more suppliers may establish an informal dis-
pute settlement procedure which meets the requirements of
the Commission’s rules under paragraph (2). If—

(A) a supplier establishes a procedure which meets
such requirements and he incorporates in a warranty a
requirement that the consumer resort to such procedure
before pursuing any legal remedy under this section re-
specting such warranty, and

comply with rules under paragraph (2),

then (i) the consumer may not commence a civil action (other
than a class action) under subsection (d) of this section
unless he initially resorts to such procedure; and (ii) a class
of consumers may not proceed in a class action under sub-
section (d) except to the extent the court determines necessary
to establish the representative capacity of the named plain-
tiffs, unless the named plaintifis.(upon notifying the defend-
ant that they are named plaintiffs in a class action with re-
spect to a warranty obligation) initially resort to such proce-
dure. In any civil action arising out of a warranty obligation
and relating to a matter considered in such a procedure, any
decision in such procedure shall be admissible in evidence. In
the case of such a class action which is brought in a distriet
court of the United States, the representative capacity of the
named plaintiffs shall be established in the application of
Rule 23 of the Federal Rules of Civil Procedure for the Dis-
trict Courts of the United States.

(4) The Commission on its own initiative may, or upon
written complaint filed by any interested person shall, review
the bona fide operation of any dispute settlement procedure
resort to which is stated in the consumer product warranty to
be a prerequisite to pursuing a legal remedy under this sec-
tion. If the Commission finds that such procedure or its im-
plementation fails to comply with the requirements of the
rules under paragraph (2), the Commission may take appro-
priate remedial action under any authority it may have under
this title or any other provision of law.

(b) Tt shall be a violation of section 5(a) (1) of the Federal
Trade Commission Act (15 U.S.C. 45 (a) (1)) for any person
to fail to comply with any requirement imposed on such
person by or pursuant to this title or to violate any pro-
hibition contained in this title.

(¢) (1) The district courts of the United States shall have
jurisdiction of any action brought by the Commission to
restrain (A) any supplier from making a deceptive warranty
with respect to a consumer product, or (B) any person from
failing to comply with any requirement imposed on such per-
son by or pursuant to this title or from violating any pro-
hibition contained in this title. Upon proper showing that,
weighing the equities and considering the Commission’s like-
lihood of ultimate success, such action would be in the public
interest and after notice to the defendant, a temporary re-
straining order or preliminary injunction may be granted
without bond. If a complaint under section 5 of the Federal
Trade Commission Act is not within such period (not exceed-
ing ten days) as may be specified by the court after the issu-
ance of the temporary restraining order or preliminary

H. Rept. 93-1107~—-2
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injunction, the order or injunction shall be dissolved by the
court and be of no further force and effect. Any such suit
shall be brought in the district in which such person, partner-
ship, or corporation resides or transacts business., Whenever
it appears to the court that the ends of justice require that
other persons should be parties in the action, the court may
cause them to be summoned whether or not they reside in the
district in which the court is held, and to that end process
may be severed in any district.

(2) For the purposes of this subsection, the term “decep-
tive warranty” means (A) a warranty (as defined in section
101(10)) which (i) contains an affirmation, promise, deserip-
tion, or representation which is either false or fraudulent,
or which, in light of all of the circumstances would mislead a
reasonable individual exercising due care; or (i1) fails to con-
tain information that is necessary in light of all of the cir-
cumstances, to make the warranty not misleading to a reason-
able individual exercising due care; or (B) a warranty (as
so defined) created by the use of such terms as “guaranty”
or “warranty”, if the terms and conditions of such warranty
so limit its scope and application as to deceive a reasonable
individual.

(d) (1) Subject to subsections (a) (3) and (e), a consumer
who is damaged by the failure of a supplier to comply with
any obligation under this title, or under a warranty or serv-
ice contract (as defined in section 101(10) and (11)), may
bring suit—

-(A) in any court of competent jurisdiction in any
State or the District of Columbia; or

(B) in an appropriate district court of the United
States, subject to paragraph (3) of this subsection.

(2) If a consumer finally prevails in any action brought
under paragraph (1) of this subsection, he may be allowed
by the court to recover as part of the judgment a sum equal
to the aggregate amount of cost and expenses (including
attorneys’ fees based on actual time expended) determined
by the court to have been reasonably incurred by the plain-
taff for or in connection with the institution and prosecution
of such action, unless the court in its discretion shall deter-
mine that such an award of attorneys’ fees would be inappro-
priate. .

(8) No claim shall be cognizable in a suit brought under
paragraph (1) (B) of this subsection—

unless each individual claim exceeds the sum or

" value of $25;

(B) unless the matter in controversy exceeds the sum
or value of $50,000 (exclusive of interests and costs)
computed on the basis ef all claims to be determined in
this suit; and

(C) if the action is brought as a class action, unless the
number of named plaintiffs equals or exzceeds oné
hundred.
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(e) No action (other than a class action or an action
respecting a warranfgr to which subsection (a)(3) applies)
may be brought under subsection (d) for breach of any
warranty or service contract, and a class of consumers may
not proceed in a class action under such subsection wit
respect to such a breach execept to the extent the court deter-
mines necessary to establish the representative capacity of
the named plaintiffs, unless the person obligated under the
warranty or service contract is afforded a reasonable eppor-
tunity to cure such breach. In the case of such a class action
(other than a class action respecting a warranty to which
subsection (a)(3) applies) brought under subsection (d)
for breach of any warranty or service contract, such reason-
able opportunity will be afforded by the named plaintiffs and
they shall at that time notify the defendant that they are
acting on behalf of the class. In the case of such a class
action which is brought in a district court of the United
States, the representative capacity of the named plaintiffs
shall be established in the application of Rule 23 of the
Federal Rules of Civil Procedure for the District Courts
of the United States. ,

(f) For purposes of this section, only the supplier ac-
tually making a written affirmation of fact, promise, or
undertaking s.%lall be deemed to have created a warranty
described in section 101(10)(A), and any rights arising
thereunder may be enforced under this section only against
such supplier and no other person.

(12) Page 37, strike out lines 3 through 14 and insert in lieu thereof
the following: - :

EFFECT ON OTHER LAWS

Sec. 111. (a) (1) Nothing contained in this title shall be
construed to repeal, invalidate, or supersede the Federal
Trade Commission Act (15 U.S.C. 41 et seq.) or any statute
defined therein as an Antitrust Act.

(2) Nothing in this title shall be construed to repeal, in-
validate, or supersede the Federal Seed Act (7 U.S.C. 1551-
1611) and nothing in this title shall apply to seed for plant-
ing. ‘
g(b) (1) Nothing in this title shall invalidate or restrict
any right or remedy of any consumer under State law.

(2) Nothing in this title shall affect the liabiilty of, or im-
pose liability on, any person for personal injury. )

(¢) (1) Except as provided in subsection (b) and in para-
graph (2) of this subsection, a State requirement—

(A) which relates to labeling, disclosure, or other mat-
ters (i) respecting written warranties or performance
thereunder and (i1) within the scope of an applicable re-
quirement of sections 102, 103, and 104 (and rules im-
plementing such sections), and
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(B) which is not identical to a requirement of section
102,108, or 104 (or a rule thereunder),
shall not be applicable to warranties complying with such
sections (or rules thereunder).

(2) If, upon application of an appropriate State agency,
the Commission determines (pursuant to rules issued in ac-
cordance with section 109) that any requirement of such State
covering any transaction to which this title applies (A) af-
fords protection to consumers greater than the requirements
of this title and (B) does not unduly burden interstate com-
merce, then such State requirement shall be applicable (not-
withstanding the provisions of paragraph (1) of this subsec-
tion) to the extent specified in such determination for as long
as the State continues to administer and enforce effectively
any such greater requirement. .

(d) This title (other than section 102(e)) shall be in-
applicable to any warranty the making or content of which
is otherwise governed by Federal law. If only a portion of
a written warranty is so governed by Federal law, the
remaining portion shall be subject to this title.

(13) Page 39, strike out lines 5 through 21, and insert in

thereof the following:

EFFECTIVE DATE

Sec. 112. (a) Except as provided in subsection (b) of
this section, this title shall take effect gix months after the
date of its enactment but shall not apply to consumer prod-
ucts manufactured prior to such date. ]

(b) Those requirements in this title which cannot be rea-
sonably met without the promulgation of rules of the
Commission shall take effect six months after the final publi-
cation of such rules; except that the Commission, for good
cause shown, may provide designated classes of suppliers up
to an additional six months to bring their written warranties
into compliance with rules promulgated pursuant to this title.

(c) The Commission shall promulgate rules for initial im-
plementation of this title as soon as possible after the date
of enactment of this Act but in no event later than one year
after the date of enactment of this Act.

(14) Page 41, strike out line 6 and all that follows down through

line 25 on page 46, and insert in lieu thereof the follmying:

RULEMAKING AUTHORITY

Ses. 202. (a) The Federal Trade Commission Act is
amended by redesignating section 18 as section 19, and in-
serting after section 17 the following new section :

YRULEMARING

“Sec. 18. (a) (1) The Commission shall have the power
to issue (A) procedural, administrative, and advisory rules,

lieu
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and (B) rules defining with specificity acts or practices which
are unfair or deceptive and which are within the scope of
section 5(a) (1) of this Act. The Commission shall have no
authority under this Act, other than its authority under this
section, to prescribe rules:

“(2) (A) When using rules under paragraph (1) (B) of
this subsection, the Commission shall proceed in accordance
with section 553 of title 5, United States Code (not including
any reference to sections 556 and 557), and shall also: (i)
issue an order of proposed rulemaking stating with particu-
larity the reason for the proposed rule; (ii) allow interested
persons to comment on the proposed rule in writing and make
all such comments publicly available; (iii) provide an oppor-
tunity for an informal hearing at which interested persons
may comment orally on the proposed rule; and (iv) promul-
gate, if appropriate, a final rule together with a statement of
basis and purpose based on the information and comments
compiled in accordance with clauses (i), (ii), and (iii). A
verbatim transcript of any oral hearing under clause (iii)
shall be taken and such transeript shall be publicly available.

“(B) The Commission shall afford the following process
for its hearings pursuant to subparagraph (A) (ii1) of this
paragraph: ; ‘

“(i) Bubject to clauses (ii) and (iji) of this subpara-
graph, a party is entitled to present his position by oral
or documentary evidence and to submit rebuttal evidence,
and to conduct such eross examination as may be required
for a full and true disclosure of all disputed issues of
material faet. ‘

“(i1) The Commission may make such rules and rul-
ings concerning proceedings in such hearings as may tend
to avoid unnecessary costs or delay.

“(1il) When parties with the same or similar interests
cannot agree upon a single representative, the Commis-
sion may make rules and rulings governing the manney
in which such cross examination is limited ; but when any
party has the same or similar interests with other parties
but 1s unable to agree upon group representation with
these parties, such party shall not be denied the oppor-
tunity to conduet cross examination as to issues affecting
hig particular interests if he shows to the satisfaction of
the Commission that he has made a good-faith effort te
other parties having same or similar interests and that
there are substantial issues which are not adequately pre-
sented by the group representative. ,

“(C) The agency statement to accompany the adoption
of a rule shall inCl}K’IdG, among other things, statements (i)
as to extent of the acts and practices treated by the rule;
(i1) as to the manper in which and extent to which such acts
or practices are unfair or deceptive; and (iii) as to the eco-
nemic inipact of the rule, taking intp account the impact an
small business.
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“(D) When any rule under this paragraph (2) is promul-
gated and becomes final a subsequent violation thereof shall
constitute an unfair or deceptive act or practice in violation
of section 5(a) (1) of this Act, unless the Commission other-
wise expressly provides in the rule.

“(E) The term “Commission” as used in this paragraph
(2) includes anyone authorized to act in behalf of the Com-
mission in any part of the conduct of the rulemaking process.

“(3) (A) Not later than sixty days after a rule to which
paragraph (2) of this subsection applies is prescribed by
the Commission, any person adversely affected by such rule
(including a consumer or consumer organization) may file
a petition with the United States Court of Appeals for the
Dastrict of Columbia or for the circuit in which such person
resides or has his principal flace of business for a judicial
review of such rule. Copies of the petition shall be forthwith
transmitted by the clerk of the court to the Commission or
other officer designated by it for that purpose. The Commis-
sion shall file in the court the record of the proceedings on
which the Commission based its rule as provided in section
2112 of title 28, United States Code. For purposes of this
section, the term ‘record’ means such rule, the transcript
required by paragraph (2) (A) of any oral presentation,
any written submission of interested parties, and any other in-
formation which the Commission considers relevant to such

rule. :

“(B) If the petitioner applies to the court for leave to
adduce additional data, views, or arguments and shows to
the satisfaction of the court that such data, views, or argu-
ments are material and that there were reasonable grounds
for the petitioner’s failure to adduce such data, views, or
arguments in the proceeding before the Commission, the court
may order the Commission to grovide additional opportunity
for the oral presentation of data, views, or arguments and
for written submissions. The Commission may modify its
statement or make a new statement by reason of the addi-
tional data, views, or arguments so taken and shall file such
modified or new statement, and its recommendations, if any,
for the modification or setting aside of its original rule, with
the return of such additional data, views, or arguments.

“(C) Upon the filing of the petition under subparagraph
(A) of this paragraph, the court shall have jurisdiction to
review the rule in accordance with chapter 7 of title 5, United
States Code, and to grant appropriate relief, including in-
terim relief, as provided in such chapter. The rule shall not
be affirmed unless the Commission’s action is supported by
substantial evidence in the record taken as a whole.

“(D) The judgment of the court affirming or setting aside,
in whole or in part, any such rule shall be final, subject to
review by the Supreme Court of the United States upon certi-
orari or certification, as provided in- section 1254 of title 28,
United States Code.
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“(E) Remedies under this paragraph (3) are in addition
to and not in lieu of any other remedies provided by law.

“(b)(1) In order to prevent unfair or deceptive acts or
practices in or affecting commerce (including acts or practices
which are unfair or deceptive to a consumer) by banks, each
agency specified in paragraph (2) of this subsection shall es-
tablish a separate division of consumer affairs which shall
receive and take appropriate action upon complaints with
respect to such acts or practices by banks subject to its juris-
diction. The Board of Governors of the Federal Reserve Sys-
tem shall prescribe regulations to carry out the purposes of
this section, including regulations defining with specificity
such unfair or receptive acts or practices. In carrying out its
responsibilities under this subsection, the Board shall issue
substantially similar regulations proscribing acts or practices
of banks which are substantially similar to those proscribed by
rules of the Commission within sixty days of the effective date
of such Commission rules unless the Board finds that such acts
or practices of banks are not unfair or deceptive to consumers
or 1t finds that implementation of similar regulations with re-
spect to banks would seriously conflict with essential monetary
and payments systems policies of the Board, and publishes any
such finding, and the reasons therefor, in the Federal Register.

“(2) Compliance with the requirements imposed under this
subsection shall be enforced under section 8 of the Federal De-
posit Insurance Act, in the case of—

“(A) national banks and banks operating under the
code of law for the District of Columbia, by the division
of consumer affairs established by the Comptroller of
the Currency;

“(B) member banks of the Federal Reserve System
(other than banks referred to in subparagraph (A))
by the division of consumer affairs established by the
Board of Governors of the Federal Reserve System ; and

“(C) banks insured by the Federal Deposit Insur-
ance Corporation (other than banks referred to in sub-
paragraph (A) or (B)), by the division of consumer
affairs established by the Board of Directors of the Fed-
eral Deposit Insurance Corporation.

“(3) For the purpose of the exercise by any agency referred
to in that paragraph, (2) of its powers under any Act referred
to in that paragraph, a violation of any requirement imposed
under this subsection shall be deemed to be a violation of a
requirement imposed under that Act. In addition to its pow-
ers under any provision of law specifically referred to in
paragraph (2), each of the agencies referred to in that para-
graph may exercise, for the purpose of enforcing compliance
with any requirement imposed.under this subsection, any
other authority conferred on it by law.

u (%{) The authority of the Board of Governors of the Fed-
eral Reserve System to issue regulations under this subsection
does not impair the authority of any other agency designated
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in this subsection to make rules respecting its own procedures
in enforcing compliance with requirements imposed under
this subsection.

“(5) Each agency exercising authority under this subsec-
tion shall transmit to the Congress not later than March 15
of each year a detailed report on its activities under this para-
graph during the preceding calendar year.

“(e¢)(1) Any person to whom a rule under subsection
(a) (1) (B) of this section applies may petition the Com-
missjon for an exemption from the rule based on special
circumstances. If the petitioner satisfies the Commission that
special circumstances are applicable to him, the Commission
shall grant the petitioner an exemption from such rule.
Paragraphs (2) (A), (2)(B), and (2) (E) of subsection (a)
of this section shall apply to petitions for exemptions under
this subsection to the same extent as such paragraphs apply
to rules under paragraphs (1) (B) of subsection (a).

“(2) For purposes of this subsection. the term ‘special cir-

cumstances’ means factors which are applicable to a partic-
ular petitioner (as distinguished from others subject to the
rule) and which are so different or unique that applying the
rule to the petitioner would result in significant hardship
which would outweigh any public benefit resulting from ap-
plication of the rule to the petitioner.

“(3) Neither the pendency of an application under this
subsection for an exemption from a rule, nor the pendency of
judicial proceedings to review the Commission’s action under
this subsection, shall stay the applicability of such rule.

“(4) Judicial review of the Commission’s action or failure
to act under paragraph (1) of this subsection shall be in
accordance with chapter 7 of title 5, United States Code. The
Commission’s action shall not be affirmed unless it is sup-
ported by substantial evidence in the record taken as a whole
(including any material evidence in the record of the rule-
making proceeding for the rule from which the exemption is
sought).”

(%) Section 6(g) of the Federal Trade Commission Act
(15 U.S.C. 46(g)) is amended to read as follows:

“(g)- From time to time to classify corporations.”

{¢){(1) The amendments made by subsections (a) and (b)
of this section shall not affect the validity of any rule which
was promulgated under section 6(g) of the Federal Trade
Commission Act prior to the date of enactment of this sec-
tion. Any proposed rule under section 6(g) of such Act with
respect to which presentation of data, views, and arguments
substantially completed before such date may be promul-
gated in the same manner and with ¢he same validity as such
ruletcc()iuld have been promulgated had this section not been
enacted.
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(2) If a rule described in paragraph (1) of this subsection
is valid, any substantive change in the rule after it is promul-
gated shall be made in accordance with section 18 of the
Federal Trade Commission Act (added by this section).

(15) Page 55, insert after line 22 the following :

INVESTIGATIVE AUTHORITY |

Skc. 203. (a) (1) Section 6(a) of the Federal Trade Com-
missicn Act is amended by striking out “corporation” and
inserting “person, partnership, or corporation” and by strik-
ing out “corporations and to individuals, associations, and
partnerships”, and inserting in lieu thereof “persons, part-
nerships, and corporations”.

(2) Section 6(b) of such Act is amended by striking out
“corporations” where it first appears and inserting in lieu
thereof “persons, partnerships, and corporations,”’, and by
striking out “respective corporations” and inserting in lieu
thereof “respective persons, partnerships, and corporations”.

(3) The proviso at the end of section 6 of such Act is
amended by striking out “any such corporation to the extent
that such action is necessary to the investigation of any cor-
poration, group of corporations,” and inserting in lieu there-
of “any such person, partnership, or corporation to the extent
that such action is necessary to the investigation of any per-
son, partnership, or corporation, group of persons, partner-
ships, or corporations,”. '

b) (1) The first paragraph of section 9 of such Act is
amended by striking out “corporation” where it first appears
and inserting in lieu thereof “persen, partnership, or
corporation”,

(2) The third paragraph of section 9 of such Act is
amended by striking out “corporation or other person” both
places where it appears and inserting in each such place
“person, partnership, or corporation”.

(3) The fourth paragraph of section 9 of such Act is
amended by striking out “person or corporation” and insert-
ing in lieu thereof “person, partnership, or corporation”,

(¢) (1) The second paragraph of section 10 of such Act is
amended by striking out “corporation” each place where it
appears and inserting in lieu thereof in each such place “per-
son, partnership, or corporation”.

(2) The third paragraph of section 10 of such Act is
amended by striking out “corporation” where it first appears
and inserting in lieu thereof “person, partnership, or cor-
poration”; and by striking out “in the district where the
corporation has its principal office or in any district in which
it shall do business” and inserting in lieu thereof “in the

H. Rept. 93-1107——3
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case of a corporation or partnership in the district where
the corporation or partnership has its principal office or in
any district in which it shall do business, and in the case of
any person in the district where such person resides or has
his principal place of business”,

(16) Page 57, strike out line 19 and all that follows down through
line 24 on page 59, and insert in lieu thereof the following:

REPRESENTATION

Skc. 204. (a) Section 5(m) of the Federal Trade Commis-
sion Act of (15 U.8.C. 45(m)) is amended to read as follows:
“(m) For the purpose of enforcing the laws subject to
its jurisdiction, the Commission shall have the power, with
the concurrence of the Attorney (eneral, to appear in any

19

JURISDICTION OF COMMISSION

Src. 201. (a) Section 5 of the Federal Trade Commission
Act (15 U.S.C. 45) is amended by striking out “in commerce”
wherever it appears and inserting in lieu thereof “in or af-
fecting commerce”.

(b) Subsections (a) and (b% of section 6 of the Federal
Trade Commission Act (15 U.S.C. 46) are each amended by
striking out “in commerce” and inserting in lieu thereof “in

. or whose business affects comimerce”.

gc) Section 12 of the Federal Trade Commission Act (15
U.S.C. 52) is amended by striking out “in commerce” wher-
ever it appears and inserting in lieu thereof in subsection (a)
“in or having an effect upon commerce,” and in subsection
(b) “in or affecting commerce”.

civil action in its own name and through its own legal
representative.”

(b) Section 16(b) of such Act is amended by striking out
“after compliance with the requirements with section 5 (m)”
and insert in lieu thereof “with the concurrence of the Attor-
ney General”. .

(17) Page 60, insert after line 13 the following :

AUTHORIZATION OF APPROPRIATIONS

Sec. 205. There are authorized to be appropriated to carry
out the functions, powers, and duties of the Federal Trade
Commission not to exceed $41,000,000 for the fiscal year end-
ing June 30, 1975 ; not to exceed $45,000,000 for the fiscal year
ending June 30, 1976; and not to exceed $49,000,000 for the
fiscal vear ending June 30, 1977. For fiscal years ending
June 30, 1977, there may be appropriated only such sums as
the Congress may hereafter authorize by law.

(18) Page 61, strike out line 1 and all that follows down through
line 9 on page 62. ; ‘
Amend the title so astoread :

A bill to provide minimum disclosure standards for writ-
ten consumer product warranties against defect or malfunc-
tion; to define minimum Federal content standards for such
warranties; to amend the Federal Trade Commission Act in
order to improve its consumer protection activities; to au-
thorize appropriations for the Federal Trade Commission
for fiscal years 1975, 1976, and 1977; and for other purposes.

Section 201 of the bill was not amended by the Committee and there-
for does not appear in the preceding series of committee amendments.
Section 201 of the bill reads as follows: ‘




Poreoss

The purpose of this legislation is (1) to make warranties on consumer
roduclt)s ng)ore readily understood a,nd~ enforceable, (2) to provide the
%edera.l Trade Commission (FTC) with means of better protecting

consumers and (3) to authorize appropriations for the operations of
FTC for fiscal years 1975, 1976, and 1977.

SumMARY oF LucisratioN A8 AMENDED BY THE COMMITIEE
A MENDMENTS

Title I—Consumer Product Warranties ) .

This title applies to warranties which are given in connection with
consumer products. A consumer product 1s defined as any tangible
personal property distributed in commerce and normally used for
personal, family, or household purposes. The legislation does not re-
guire that a warranty be given on any consumer product. _In summary
title I would provide as follows: ,

(1) It would authorize the FTC t.o.prescribe.,rules providing
for disclosure of the terms and conditions of written warranties
on consumer products. These provisions would apply only to
consumer products actually costing the consumer more than

5. . .
9) It would require written warranties given on con-
smgxe)r products (other than those exempted by the FTC) to
be designated as either “full” or “limited” warranties ami
would specifiy the duties of a warrantor under a “full
warranty. These provisions would only apply to consumer
products actually costing more than $10. Under a “full
written warranty of a consumer product the warrantor would
be (a) required to remedy the consumer product within a
reasonable time and without charge in case of a defect, mal-
function, or failure to conform with such written warranty,
(b) prohibited from imposing any limitation on the duration
of any implied warranty on the consumer product, and (¢)
required to permit the consumer to elect either a refund or
replacement of the warranted consumer product if it con-
tinued to be defective or to malfunction after a reasonable
number of attempts are made to remedy such defect or
malfunction.

(3) A service contract on a consumer product could be
iven in addition to or in lieu of a warranty in writing. The
TC would be authorized to prescribe by rule the manner

and form in which the terms and conditions of service con-
tracts must be clearly and conspicuously disclosed.

(20)
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(4) Congressional endorsement is given to the establish-
ment of informal dispute settlement procedures, The FTC
must prescribe rules applicable to any informal dispute settle-
ment procedure which is incorporated in the terms of a war-
ranty on a consumer product. A warrantor may make initial

" resort to such an informal dispute settlement procedure a
condition precedent to obtaining other remedies under title
I of the legislation.

(5) The FTC would enforce the legislation and would be
empowered to obtain injunctive relief against any person
violating its provisions or issuing deceptive warranties in
writing,

(6) Any person damaged by the failure of a supplier to
comply with any obligation under title I or under a warranty
or service contract as defined in such title would be anthorized
to bring suit in an appropriate district court of the United
States (subject to certain jurisdictional limitations) or in
any State court of competent gurisdiction. Before bringing
such a suit the plaintiff would have to give the warrantor
reasonable opportunity to cure the breach to which the action
or proceeding relates. ,

(7}l If a consumer prevails in any action described in para-
graph (6) (above) the court would be allowed to award him

as a part of his judgment a sum equal to the aggregate amount
of his costs and expenses (including attorney’s fees based on
actual time expenged). However, no such action could be
brought and such costs and expenses would not be allowed
unless the defendant was afforded a reasonable opportunity
to cure the breach on which the suit was based.

Title II—Federal Trade Commission Act Amendments
Title IT would amend the Federal Trade Commission Act as follows:

(1) The FTC's jurisdiction would be expanded from
matters and entities in commerce to those in or affecting
commerce (see, 201). :

(2) The FTC’s power to issue substantive rules defining
and prohibiting unfair and deceptive practices is clarified
and confirmed. Specific and detailed procedures would be
established which the FTC would have to follow in prescrib-
ing substantive rules under the Federal Trade Commission
Act (sec. 202). ‘

(3) The FT(’s investigational authority would be broad-
ened to cover persons, partnerships, and corporations instead
of only corporations as at present (sec. 203).

(4) The FTC could be represented in any civil action in
its own name and through its own representative only with
the concurrence of the Attorney General (sec. 204).

The legislation would also authorize the appropriation of funds to
the Federal Trade Commission to carry out its functions, powers, and
duties. $41 million would be authorized for fiscal year 1975, $45
million for fiscal year 1976, and $49 million for fiscal year 1977.
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ComyrTTEE AOTION

Your committee acting through its Subcommittee on Commerce
and Finance held six days of hearings (March 19, 20, 27, 28, 29, and
30, 1973) on H.R. 20 (introduced by Mr. Moss, for himself and
Mssrs. Eckhardt, Carney, Dingell, Adams, and Conte) and H.R. 5021
(introduced by Mr. Broyhill of North Carolina, for himself and Mr.
MecCollister). ) )

In these hearings, the Subcommittee received testimony from the
Chairman of the Federal Trade Commission, from representatives of
consumers’ groups, business, and trade associations and from inter-
ested individuals. . . .

On May 17, 1973, H.R. 7917, the bill herein reported, was in-
troduced by Mr. Moss, for himself and Messrs. Eckhardt, Helstoski,
Breckinridge, Dingell, Adams, and Carney of Ohio. The bill reflected
improvements developed during the Subcommittee’s hearings.

The Subcommittee devoted six days to markup of H.R. 7917 and
reported it to the full Interstate and Foreign Commerce Committee
by voice vote,

The full committee reported the bill, as amended, to the House by
voice vote after spending five days marking it up. :

BACKGROUND AND NEED—COoNSUMER PRroODUCT WARRANTIES

‘With the introduction of the assembly line and the mass production
of goods, the techniques of advertising and mass merchandising, there
has been made available to American consumers a continually growing
assortment of goods to bring convenience and pleasure to their lives.

In 1896 the year marking the beginning of the American motor
vehicle industry, thirteen cars of the same design were produced by an
organized company. In 1971, 75 ge&rs later over 8.5 million passenger
cars were produced in the United States. .

Comparable growth was occurring in the’ production of other con-
sumer products. Some idea of this growth, the diversity of products
involved, the pervasiveness of the use of consumer products, and the
vast sums of money spent for such products by American consumers
is shown in the following table: !

HOME APPLIANCES—MANUFACTURERS” SALES AND RETAIL VALUES, 1960 TO 1972

[Compiled from reports of iations and facturers, Sales include exports, except that data for consumer elec~
tronics cover domestic production only. Except as indicated, covers electric appliances only]

Sales (1,000 units} Retail value (millions dollars)

Product 1960 1965 1970 1971 1972 1960 1965 1970 1971 1972

L1 5 SN 4,776 6,57 7,075 7,98 9,032 1,148 1,399 1,482 1,660 1,901

Dr e'r‘s?r?ng_ - T 1260 2098 2981 3,377 3,95 261 367 525 583 689

lectric. ... 818 1,388 2,129 2,527 2,989 159 236 360 417 505

GaS.e v cmeae . 442 710 852 936 102 131 165 166 184

Washing machines..__ 3,364 4430 4, 4,600 5,107 817 1,014 957 1,077 1,212
Automatic and semia 2,601 3,771 3,869 4,270 4,84

1 9 0 697 916 925 1,025 1,617
Wringer and spinner, .. 763 sgg 225 3319 283 120 !ilg 32 52 45

her-dri binati 151 NA NA NA 70 NA NA NA
Wasgtrhepm'at];g;n a;)r;‘)?ial?\g _ 12,525 16,873 19,931 22,171 25190 2,666 3,103 3,781 4,086 4,640
Dishwashers_.___..___._ . 555 ,260 2,116 2,477 3,199 142 276 466 542 €76
Food waste disposers.. ....cceeu-- 760 1,360 1,877 2,292 27172 _ 61 82 129 137 172

1 Statistical abstract of the United States, 1973, pages 784-85.
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' Sales (1,000 units) Retail value (millions dotlars)

Product
1960 1965 1970 - 1971 1972 1960 1965 1970 1971 1972

FrEeZerS. v 1,045 1,160 1,358 1,437 1,576 308 271 302 311 g4z

Ranges, electric,. . 1,495 2,085 2,362 2,714 3,232 413 aa6 540 601 707
Free-standing.. 1,285 1,767 2,014 422 224 2 417 469 550
uilt-in...._. 635 555 7 810 189 156 123 132 157
Range, gas....... . 1,814 2,266 2,362 2,549 2 271 435 510 517 564
Free-standingt . _ - 1,475 14,787 2,036 2,18 2,270 199 334 439 44 483
Built-inz.. ... - 26 101 76
Refrigerators, electr . 3,475 4,930 528 5691 6,315 1,129 1,282 1,448 1,542 1,705
Water heaters, electrii 1,095 1,684 1,822 2,276 1
Water heaters, gas__ 2,6 2,737 2,785 3,088 3,160 267 234 263 269
Electric housew. 34,497 66,398 74,078 75,121 79,245 884 1,879 1,747 1,745 1,89%
Bed coverings...__ , . 3 X 4,200 77
Blenders_..___ . 1,800 5,100 4,100 4,300 15 45 128 86 9%
Broilers.... _ "~ o NA 1,890 2,605 2,650 2,724 NA 3718
With rotisseries.__. . NA 515 8 950 9 NA 18 40 43

Without rotisseries 2_.
Canopeners¢5____________
Coffee makers, automatic.....
Corn poppers__._.___.._.__.

Floor polishers._ . 1,024 1,181 1,156 1,158 44 47 46 4
Frypan skillets... 2,455 2,650 3,200 3,300 3,500 44 56 93 9 112
Griddles, automa 3 00 50 13 15 1

Hair dryers, with b
Heatingpads________....

Hotplates and buffet ranges.. 810 25 10 13
frons. ... i . 6,410 9,80 9,275 430 9,510 91 140 15¢ 161 179
Steam and steam/spray. . 4,440 7,950 7,985 8 150 73 123 144 147 168
(L - L 1,910 1,280 1200 1,110 18 17 15 1
Mixers, food . 3,245 3,925 4,675 , 875 X 73 59 90 93 108
and. ... . 875 50 23 29 33 3
Portable. ... __._.._ - 2,430 2,975 3,800 4,025 4,200 44 30 57 61 1
Oral hygiene devices 7. __ - NA 3300 2,850 2,250 2,280 NA 45 a6 36 32
Slicing knives.....oooo .o NA 5900 2,075 2,175 2,250 NA 97 42 46 50
Toasters, automatic 3,345 4,750 5, 6,306 6,525 80 o 117 111
Vacuum cleaners.. . 3,313 5107 7,382 7,973 8337 311 398 502 518 542
Waffle and sandwic 1,0 1,025 1,015 1,000 16 19 16
Airtreatment_ . _______ 7,872 13,215 20,195 19,135 18,993 663 935 1,679 1,570 1,356
Air-conditioners, room.__ 1,580 2, 3 ,438 4,508 435 624 1,207 1,147
Dehumidifiers_, ... __.__ - 3B 210 598 397 566 40 16 47 33 47
NS . 4687 7,703 9,875 85,450 9,850 167 236 283 245 244
Heaters____ 1,230 1,8 2, 2,750 2,925 27 9 70 66 70
Humidifiers. . . _...__._ NA ¢ 1,000 0 1,150 N 3 72 78 84
Consumer electronics. . 21,151 34,800 30,063 32,730 38,809 2,168 3,916 3,660 4,680 5442
Phcnosraphs, production.. .- 4,333 6,245 3,80 4,562 5,184 544 509
Tableand portable____________._ 2,958 4,438 2,8% 3,500 425 NA 271 174 210 213
Conscle and radio-phono com-
binations 1,375 1,809 1,004 1,062 978 NA 525 331 334
Radios, production.. 314 302 173 176 209
Table and clock r: 6,160 8051 3,676 4,276 4,824 155 187 95 105 128
Portable radios. . ...... .. 4,636 6,031 4,585 3948 5025 159 115 78 1 81
Television, black and white, produc-
HOm. 5,708 8,382 4,81 4,848 50600 1,269 1,33 643 627 692
gabie{and portable.. - 3 6% 4,463 4,415 5,341 & g;g 558 530 636
onsofe. , :
Phono and/for radio combinations. _ '223 108 388 433 258 { 101 32 85 97 56
Television, color, production. ._____ 8120 2,646 4,832 6,348 7,908 NA 1,482 2,339 3,333 4032
Table and poriable .. KA 316 2,495 3570 4,721 NA NA 973 1,517 1,978
NS08 oo IO A 2,089 2,018 2,673 3,106 NA NA 1,251 1711 1,969
Phono and/or radio combinations.. _ NA 241 9 106 81 NA NA 5 0! 85
Tape recorderss. .. oo oeoooonooo 3,445 8,459 8747 10,268 NA NA NA NA HA
Power iawn mowers. ... 3,800 4,500 5,650 5575 6,130 352 421 791 781 858

I Beginning 1965, includes high-oven models.

2 Beginning 1965, includes set-in models.

& Includes toaster-broilers. . .

41neludes combination can openers/knife sharpeners/ice crushers,

5 Includes imporis.

¢ Includes salon-type dryers, |

7 For 1965, toothbrushes only; therafter includes water-pulsating units,
8 Represents factory sales.

NA Not available.
Source: Billboard Publications, Inc., New York, N.Y., Merchandising Week, annual statistical issues. (Copyright.)

These articles, of course, represent only a small portion of the con-
sumer products on which warranties can be and are given.

Paralleling the growth of acquisition of consumer products has been
a growing concern of the American consumer with the quality and
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‘durability of many of those products. Another growing source of
resentment has’ been the inability to get many of those products
properly repaired and the developing awareness that the paper with
the filigree border bearing the bold caption “Warranty” or “Guaran-
tee’’ was often of no greater worth than the paper it was printed on.
Indeed, in many cases where a warranty or guarantee was ostensibly
given the old saying applied “The bold print giveth and the fine print
taketh away.” For the paper operated to take away from the consumer
the implied warranties of merchantability and fitness arising by
operation of law leaving little in its stead. . :

Warranties are currently governed by common law and the Uniform
Commercial Code. The Uniform Commercial Code has been adopted
in forty-nine States (all but Louisiana) and the District of Columbia.
In the jurisdictions where it is in effect, it generally controls the rights
of parties in commercial transactions and it is commonly accepted as
today’s law of sales. .

A “warranty is a statement or representation expressed or implied
made by a seiler of goods with reference to the character or quality of
the goods being sold. It is not necessary to the creation of an express
warranty for the formal words “warranty” or “guarantee” to be used
or that the seller have a specific intention to make a warranty.

An implied warranty arises by operation of law rather than out of
an agreement or action of the parties to the sale and purchase. Unless
they are expressly modified or excluded these implied warranties arise
in every sale. Two types of implied warranties under the Uniform
Commercial Code Whicll)l are pertinent here are the implied warranties
of merchantability and of fitness. Under the implied warranty of
merchantability, goods must be reasonably fit for the general purpose
for which they are sold. The implied warranty of fitness arises wﬁere
the seller at the time of sale has reason to know the particular purpose
for which the goods are required and that the buyer is relying on the
seller’s skill or judgment to select or furnish suitable goods. The implied
warranty of fitness is that the goods will be fit for that purpose. Many
of the so-called warranties and guarantees now given on consumer
products disclaim or negate these implied warranties of merchantability
and fitness.

Presidential Messages on Consumer Matters

On March 15, 1962, President Kennedy sent the first Presidential
Message on consumer interests to the Congress. Since then six addi-
tional Presidential Messages on consumer matters have been submitted
to the Congress.

In his message of February 6, 1968, President Johnson established a
Task Force on Appliance Warranties and Service consisting of the
Special Assistant to the President for Consumer Affairs, the C%&irman
of the Federal Trade Commission, the Secretary of Commerce, and the
Secretary of Labor. They were directed to begin work immediately
with industry to (1) encourage improvements in the quality of service
and repairs (2) assure that warranties and guarantees say what they
mean and mean what they say (3) let the consumer know how long he
may expect a product to last if properly used and (4) determine whether
Federal legislation was needed.
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President Nixon, in his Consumer Message of November 3, 1969,
activated a task force consisting of his Special Assistant for Consumer
Affairs, and representatives from the Department of Commerce, the
Department of Labor, the Federal Trade Commission, the Depart-
ment of Justice, and the Coungi! of Economic Advisors to comment on
the need for guarantee and warranty legislation in the household
appliance industries and in other fields. ;

On March 1, 1971, in a message to the Congress, President Nixon
proposed o Fair Warranty Disclosure Act which would provide for
clearer warranties and prohibit the use of deceptive warranties. In
that message, he stated :

A constant source of misunderstanding between consumer
and businessman is the question of warranties. Guarantees
and warranties are often found to be unclear or deceptive. ..

. This proposal would increase the authority of the Federal
Trade Commission to require that guarantees and warranties
on consumer goods convey adequate information in simple
and readily understood terms.

It would further seek to prevent deceptive warranties; and
it would prohibit improper use of a written warranty or
guarantee to avoid implied warranty obligations arising under
state law.

FTC Reports on Warranties

Beginning in the late 1950’s a rising tide of complaints was received
by Members and committees of the Congress, the Federal Trade
Commission, and other officials and agencies of the Federal Govern-
ment from irate owners of motor vehicles complaining that auto-
mobile manufacturers and dealers were not performing in accordance
with the warranties on their automobiles. During this period as many
letters were received by the FTC on this subject as on any other
since the Conimission was established in 1914. In the main, these
letters complained of the manufacturer or dealer not living up to the
terms of the automobile warranty in one or more respects, of auto-
mobiles that were unsafe, poorly designed, noisy, or that attempis
to get service or defects cured were unsuccessful even when the car
had been returned repeatedly to the dealer. :

In mid-1965 the FTC directed its staff to undertake a limited field
investigation to determine whether there was sufficient evidence of
the failure of American car manufacturers to perform in accordance
with their new car warranties to justify additional steps being taken -
to protect the public interest, On the basis of its stafl’s preliminary
report the Commission on July 6, 1966, directed an investigation of
automobile warranties under section 6(b) of the Federal Trade Com-
mission Act and ordered the four domestic auto manufacturers to
file special reports with the Commission.

Initially automobile manufacturers offered a sixty-day guarantee
on parts and workmanship. However, in order to obtain the benefits
of the guarantee the automobile owners either had to take his car
to the factory or send for the parts by mail. By 1930 with the dealer
franchise system developed the warranty became a simple short-term

H. Rept. 83-1107~wq



26

ninety days or 4,000 miles, whichever came first, warranty. It guaran-
teed against defects in materials and workmanship and ran from the
manufacturer to the dealer. The entire car except tires and batteries
was covered by the warranty. The dealer then passed the warranty
on to the customer.

This system of warranties prevailed until the early fall of 1960 when
for competitive reasons a warranty race began between the big four
automobile manufacturers (American, Chrysler, Ford, and General
Motors). However, by the time the 1967 models were introduced,
each of the “big four” were again offering virtually the same war-
ranty on their automobiles. It consisted of extension of the warranty
coverage to subsequent owners, a basic warranty of 2 years or 24,000
miles on defects in materials and workmanship, and a five-year or
50,000 mile (whichever occurred first) warranty on the power train
consisting of such items as the engine block, head and internal engine
parts, water pump, transmission, drive shaft, universal, joints, rear
axle and differential, steering and suspension components, and wheels
and wheel bearings.

Because of costs a cutback in warranty coverage on new automobiles
began with the 1968 model automobiles.

In the FTC’s staff report on automobile warranties issued on No-
vember 18, 1968, the staff concluded among other things that:

1. Performance of manufacturers and dealers under the
warranty has not achieved the levels implied by the warranty.

2. Failure to perform up to warranted standards has been
encountered in the manufacture and preparation of cars
under the warranty.

3. An excessive amount of service under the warranty does
not meet the standards of consumer acceptability.

* ® * * *

11. An increase in private litigation while placing pressure
on the industry for better made cars and improved service
does not represent an efficient or generally satisfactory way
to achieve proper performance under the warranty.

. Inits subsequent report on automobile warranties made on Febru-
ary 19, 1970, the Federal Trade Commission proposed enactment of “a
new and comprehensive Automobile Quality Control Act, which would
give statutory recognition to the public utility obligations of automoebile
manufacturers and provide for minimum standards of quality, dura-
blh.ty, and performance of new automobiles, and all parts thereof and
which would place a statutory obligation on manufacturers to provide
consumers with defect-free automobiles in compliance with such stand-
ards and to repair defective automobiles and automobile parts which
do not conform. to such standards.”

Task Force on Appliance Warranties and Service ‘

On January 8, 1969, the Task Force on Appliance Warranties and
Service consisting of the Chairman of the Federal Trade Commission,
the Secretary of Commerce, the Secretary of Labor, and the Special
Assistant to the President for Consumer Affairs which had been desig-
nated by President Johnson in his Consumer Message to the Congress
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of February 6, 1968, issued its report. In carrying out the study leading
to the report the Federal Trade Commission had concentrated on the
warranty aspects of the project. In preparation for the report the Com-
mission studied over 200 warranties used by 50 manufacturers of major
appliances. Among the conclusions stated by the Federal Trade Com-
misston in its portion of the report relating to appliance warranties and
service are the following:

1. There are a number of problems associated with major
appliance warranties. However, the underlying and basic
problem which must be solved, is how to persuade or compel a
manufacturer and the retailer to provide the purchaser of a
major appliance with a meaningful guarantee which they will
honor in both letter and spirit subsequent to the sale.

* * *. * *

3. Manufacturers, servicing dealers, and independent
service companies are aware that consumer dissatisfaction
with the manner of performance under warranties is quite
prevalent. Despite the obviously harmful effects of this
dissatisfaction at least to their goodwill, they have not
undertaken to do much about it. Perhaps their reluctance is
attributable to competitive pressures. It is difficult for a
company to conform voluntarily to high standards and prac-
tices if it has competitors who continue to reap greater
profits by pursuing less honorable tactics. One way these
pressures can be overcome is by effective industry-wide
efforts to eliminate abuses and raise standards on a uniform
basis under the leadership of an impartial government
agency.

4. In some instances manufacturers have not lived up
to their unstated but no less real obligations under their
guarantees. They have failed to maintain adequate and prop-
erly distributed stocks of spare parts, and have attempted to
pass this obligation along to retailers who they know cannot
afford the expense of assuming this burden. They have failed
to discard a servicing dealer or independent servicing agency
which does not provide acceptable warranty service. They
have failed to give more than cavalier treatment to consumer
appeals for assistance when the retailer has refused to honor
the guarantee.

% * * * %

6. The consumer does not have a readily available or
practical means of compelling the manufacturer or the retailer
from whom he purchased the appliance or the servicing
agency responsible for its maintenance to perform their
respective warranty obligations. '

* % %* * *

10. There is substantial evidence that at the time of the
sale the purchaser of a major appliance does not understand
the nature and extent of the protection provided by the
manufacturer’s warranty or of the obligations under the
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warranty of the manufacturer or of the retailer, This lack
of understanding may be due to deceptive advertisements, a
misleading or inaccurate explanation by the salesman who
sold the appliance, or to the content and terminology of the
warranty iself, .

11. A number of the warranties in use, and particularly
those which emboedy differing periods of coverage for various
parts and components of a product, are deceptively captioned
through the use of such terms as ‘“Ten Year Guarantee” or
“Lifetime Guarantee” because the period of coverage re-
férred to in the caption does not apply to the entire produect.

12. Virtually all major appliance warranties contain
provisions which purport to disclaim any liability which
might arise by virtue of the implied warranties or merchant-
ability and fitness for particular purposes under the Uni-
form Commercial Code. . . .

13. The contention of manufacturers and retailers that
limited warranties are justified in order that they may
avoid damage claims which are frivolous or which amount to
many times the value of the goods cannot be supported. . . .

14. The majority of the major appliance warranties cur-
rently in use contain exceptions and exclusions which are
unfair to the purchaser and which are unnecessary from the
standpoint of protectinl% the manufacturer from unjustified
claims or excessive lability.

* * ® ® *

16. A number of the present methods and criteria used to
determine the amount of compensation to be paid retailers
for warranty service are unsatisfactory, . . .

17. The extended service contracts and extended term
warranties that are in use today may have one or more of the
following disadvantages: a. they may be overpriced and
designed solely to increase the margin of profit on the sale;
b. they may not provide sufficient compensation for the

servicin% agency and aggravate the warranty problems
o

noted above; c. they may be devised simply as a means for
increasing sales and contain illusory promises which will not
provide the consumer with any real protection.

% 3 ® * T

19. Measures must be taken to encourage both manufac-

‘turers and retailers to honor fully their warranties. One of
the more promising means to this end is the intensification of
efforts to persuade or to compel them to give guarantees
which are explicit and which do not contain conditions or
gualifications which are ambiguous or unfair to the purchaser.
Avoidance of obligations which are stated in precise and exact
terms is difficult even for the most callous. Moreover, oppor-
tunities for the concealment of one-sided provisions and
and the making of self-serving interpretations by the guaran-
tor are minimized if the guarantee is couched in clear and un-
derstandable language. '

® ok ‘ * * *
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Commitiee Hearings

In addition to the hearings held in this Congress your Committee
acting through its Subcommittee on Commerce and Finance also held
three days of hearings in 1970 (September 29, 30, October 1) and six
days of hearings in 1971 (September 28, 29, October 12, 13, 14, and
15) on consumer product warranties. Those hearings established the
need for (1) requiring that the terms and conditions of written war-
ranties on consumer products be clearly and conspicuously stated in
simple and readily understood language, (2) prohibiting the prolifera-
tion of classes of warranties on consumer products and requiring that
such warranties be either a full or limited warranty with the require-
ments of a full warranty clearly stated, (3) safeguards against the dis-
claimer or modification of the implied warranties of merchantability
and fitness on consumer products where a written warranty is given
with respect thereto, and (4) providing consumers with access to reason-
able and effective remedies where there is a breach of a warranty on a
consumer product. All of these requirements are met by title I of
H.R. 7917 as herein reported.

Feperar. Trave CommissioN Acr AMENDMENTS

The Federal Trade Commission was established in 1915 pursuant
to the provisions of the Federal Trade Commission Act which had
been enacted the preceding year. The Commission consists of five mem-
bers appointed by the President by and with the advice and consent of
the Senate for terms of seven years. Not more than three members
of the Commission may be members of the same political party. A
focal point of the Commission’s jurisdiction is section 5 of the Federal
Trade Commission Act. As originally enacted in 1914 section 5 pro-
scribed unfair methods of competition in commerce. In 1938 section 5
was amended to extend the jurisdiction of the F'T'C to cover “unfair
or deceptive acts or practices in commerce”. The necessity for this
amendment was explained as follows in the report from your Com-
mittee: “The words ‘anfair methods of competition’ in section 5 have
been construed by the Supreme Court as leaving the Commission
without jurisdiction to issue cease and desist orders where the Com-
mission has failed to establish the existence of competition. In other
words, the Act is construed as if its purpose were to protect competitors
only and to afford no protection to the consumer without showing
injury to a competitor.,” *

Notwithstanding the 1938 amendments, the Wheeler-Lea Act, the
FTC continued to be hampered as an effective force in promoting fair
and free competition and safeguarding the consuming public against
unfair or deceptive acts or practices by the scope of its authority being
limited to matters ‘‘in commerce’” and by being made to rely solely on
the cease and desist order procedure for enforcement.

In or affecting Commerce

Article I, Section 8 of the United States Constitution grants the
Congress several specified powers, among them ‘““[tlo regulate Com-
merce with foreign Nations, and among the several States, and with
the Indian Tribes . . .” The Federal Trade Commission Act was

? House Report No. 1613, 75th Congress, First Session, P. 3,
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gassed in 1914 as an exercise of that power. Since that time, the courts
ave interpreted the Congress’ power to include authority over
ostensibly intrastate transactions which significantly affect interstate
commerce. Although the jurisdiction of most other federal agencies
has been found to be co-extensive with the constitutional authority
of Congress, a Supreme Court decision of the early 1940’s has prevented
a similar redefinition of the scope of the authority of the Federal
Trade Commission. '

At the time of the passage of the FT'C Act, the Commerce Clause was
thought to apply only to the actual interstate movement of products.
In Hammer v. Dagenhart? for instance, the Supreme Court declared
that there was no federal authority over the intrastate manufacture
of goods, even though the subsequent interstate sale and shipment of
those goods by the same corgoration could be subjected to federal
regulation. Section 5 of the 'TC Act as originally drafted and as
amended in 1938 used the term “in commerce”. “Commerce” is
defined by section 4 of the Act to include only “commerce among the
several States or with foreign nations, or in any Territory of the United
States or in the District of Columbia . . .” The early decisions in-
volving the Commission read this language in a restrictive manner.*

This century, however, has seen an enormous expansion of economie
activity in the United States. The purely local commerce which
originally characterized American business enterprise has been re-
placed by large scale multi-state industrial and commereial activity.

In Bunte Bros. v. FTC® the Supreme Court faced the issue squarely
and declared that only & Congressional amendment could expand the
scope of the FTC Act. The opinion cited an unsuccessful attempt by
the Commission to obtain such an amendment in 1935.

The Bunte Bros. decision has never been overruled. The courts have
diminished its impact to a certain extent by broadly construing what
is in interstate commerce. In FT'C v. Cement Institute ®, for instance,
the terms of an FTC cease and desist order were held binding on
certain cement companies which operated wholly intrastate. However,
they had participated in activities of a multi-state frade association
which were designed to fix prices throughout the entire United States.
Other cases have attempted to enlarge the concegtyof practices ‘“in”
commerce to compensate for the Commission’s lack of jurisdiction
over matters “affecting’’ interstate commerce.”

Despite this trend, the existence of the Bunie Bros. decision places
considerable limitations on the ability of the Commission to protect
adequately the interests of competitors and consumers in the modern
American economy. The FTC is generally without authority to
regulate the practices of businesses engaged in transactions which
neither cross state lines nor constitute a part of a })a,ttxern of interstate
commerce conducted by the business concern itself or its local agents.
This is in sharp contrast to the scope of the Commerce Clause 1n the
Constitution.

2247 U.8. 251 (1918).
+ See, e.9., War(d Ba)king Co. v. FT'C,264 F. 2d 330 (2d Cir. 1920) and Winslow v. FT'C, 277 ¥. 206 (4th Cirz

1921).
8312 V.8, 349 (1941).
6333 U.S. 688 (1048), rehearing denied 334 V.8, 839 (1949).
? See, e.g., Holland Furnace v. FTC, 269 F.2d 208 (7th Oir. 1959), cert, denied 361 U, 8. 982 (1660) and Morton’s

Ine. v. FTC, 286 ¥.2d 158, 161 (3st Cir. 1961},
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As the court noted in Cement Institute, “The Commission would be
rendered helpless . . . if its jurisdiction could be defeated on a mere
showing that each conspirator had carefully confined his illegal
activities within the borders of a single state.”

_ Yet this seems to be an accurate reflection of the current limita-
tions on the authorif?/ of the FTC. In consumer protection activities
as well as the areas of antitrust, many problems with obvious national
repercussions are beyond the Commission’s jurisdiction.

It is unrealistic to restrict the jurisdiction of the FTC under section
5 of the Act to only interstate transactions. Although almost all
economic activity today has interstate effects, it is possible (as the
Court noted in Cement Institute)® for a persistent, inventive and
determined law violator to cast his business in the form of a series of
Intrastate steps, with only incidental interstate transactions. The
Commission is at present prevented from taking the action necessary
to achieve the public benefits envisioned by Congress when the
agency was created. The simplest and most sensible solution to this
problem is to amend the FTC Act to grant the Commission jurisdic-
tion over matters “affecting” interstate commerce. This will reflect
both the structure of the modern American economy and the current
Constitutional concept of the proper scope of the Federal govern-
ment’s authority to regulate the economy.

Cease and Desist Order Procedure

Until 1973 the only procedure available for enforcement of section
5(a) of the Act was the cease and desist order. Under this procedure
whenever the FTC has reason to believe that any person is violating
section 5(a) and that action by the Commission would be in the
public interest it may issue a complaint and notice of hearing. In
most instances before a complaint is issued, however, the party
involved is given an opportunity to consent to a formal “cease and
desist” order or he may be permitted to agree informally to discontinue
the practice. Consent to such an order refers to future practices. It
does not admit of violations in the past. In the event the case is not
settled by a consent order or an informal agreement a complaint is
issued and a public hearing is held before an administrative law judge
of the FTC. This is a trial type hearing with all of the attendant
safeguards provided for in the administrative procedure provisions
of sections 556 and 557 of Title 5 United States Code.

. After taking testimony the administrative law judge drafts an
initial decision for the Commission. If the Commission is of the
opinion based on the record of the hearing that the act or practice in
question is violative of section 5(a) it issues an order directing the
party charged to ‘“‘cease and desist” the act or practice. Unless the
party subject to cease and desist order files a petition for review with
an appropriate Court of Appeals of.the United States the cease and
desist order becomes final on the 60th day after it is served. In the
event review of a cease and desist order is sought the order of the
Commission does not become final until affirmance is obtained from
the Court of Appeals or by the Supreme Court of the United States if

8333 UK. at 606,
$333 U.S. 683 (1948), rehearing denied 334 U,8. 839 (1049).
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taken to that Court for review. Violation of a final order to cease and
desist subjects the offender to a civil penalty.

Some cases have taken years from the filing of the original com-
plaint to a cease and desist order becoming final.

In this regard the report of a special commission of the American
Bar Association established to study the FTC stated:

Problems of delay have vexed the FTC ever since it was
established, and some of the most notorious examples of
protracted administrative proceedings have occurred in that
agency. One consequence of such delay was illustrated re-
cently in Columbia Broadeasting System, Inc. v. FTC., in
which a Court of Appeals, reviewing in 1969 an FTC cease
and desist order entered in 1967 under Section 5, found that
evidence of injury to competition had been based on a 1959
investigation. The Court concluded that market conditions
had changed so substantially in the intervening years that
the FT'C’s findings were no longer reliable, and it remanded
the case for the taking of additional evidence on the ques-
tion of injury. ' ‘

The FTC was given no power to halt an unfair or deceptive act
of practice even though it might be doing great damage to the con-
suming public. Even when a final cease and desist order was entered
the sanction for violation until 1973 was at most $5,000.

Rule-Making
Substantial sentiment has developed over the years that in many
instances the desirable manner of implementing the broad standards
of Section 5(a) of the Federal Trade Commission Act should be by
means of rule-making with the complaint-cease and desist order pro-
cedure used as a means of enforcing the rules. Rule-making offers the
obvious advantages that (a) each person who could be affected by
the proposed rule is afforded an opportunity to be heard on it in a
well defined and well understood procedure, (b) the rules are de-
veloped in advance of their application to any person or practice and
- apply with uniformity, and (c) judicial review of any rule is available
as well as of the procedures used in adopting it. The FTC has issued
rules to define acts or practices it considers to be violations of Sec-
tion 5(a) since the mid-1920’s. Until 1962 these rules were known sas
Trade Practice Rules or Trade Practice Conference Rules. These
rules were designed to describe in lay language acts or practices in a
particular industry that the Commission considered to be a violation
of Section 5(a). Rules were issued after a Trade Practice Conference
attended by representatives of the industry and of the Commission.
- In 1962 the Commission instituted the practice of issuing Trade
Regulation Rules, Like the Trade Practice Conference Rules, these
rules seek a voluntary abandonment of acts or practices thought to
be unfair methods of competition or unfair or deceptive. Where such
rules result in avoidance of such practices or voluntary abandonment
of them, the Commission is spared the time-consuming and expensive
process of proceeding against each particpant in an industry through
-adjudicatory cease and desist order proceedings.

1 Report of the ABA Commission to study the Federal Trade Commission, September 15, 1969,
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Notwithstanding the FTC’s long history of rule-making, there have
been continuing assertions that the agency did not possess substantive
rule-making authority. In 1970 a challenge to the FT(C’s rule-making
authority was dismissed on grounds that it was brought prematurely.*®
Two years later the United States District Court gor the District of
Columbia in the so-called Octane Rating case held that the Federal
Trade Commission Act did not confer authority on the Commission
to promulgate rules having the effect of substantive lJaw.!! ‘

ile the decision of the District Court in the Octane Rating case
was in effect, hearings were held and markup begun on H.R. 7917
(herein reported) before your Committee’s Subcommittee on Com=
merce and Finance. ‘ '

On June 27, 1973, the Court of Appeals for the District of Columbia |
Circuit reversed the District Court’s Octane Rating decision.* The-
effect of the Circuit Court’s decision was to recognize the FT(C’s
authority to preseribe rules having substantive effect which would
constrain the conduct of legitimate businesses based on the very broad
standards of unfair methods of competition and unfair or deceptive
acts or practices. The only procedural requirements that the FTC is
required to observe are to afford notice of the proposed rulemaking,
ineluding a statement of its legal basis and the substance of the pro-
posed rule or a description of the subjects and issues involved, and -
opportunity for comment in accordance with Section 553 of Title 5,
United States Code. On judicial review such rules may only be set
aside if they are found to be arbitrary, capricious, an abuse of discre-
tion or otherwise not in accordance with law; contrary to Constitu-
tional right, power, privilege, or immunity; in excess of statutory
jurisdiction, authority, or limitations, or short of statutory right; or
without observance of procedures required by law.

Your committee believes these rulemaking procedures and the scope
of judicial review are inadequate for proceedings in which the in-
tegrity of the proposed rule may rest on the resclution of issues of
material fact. We believe that the rulemaking procedures and judicial
review provisions of section 202 (described below) afford the safe-
guards which are needed.

Studies of the FTC
As consumer consciousness developed in the 1960’s, more and more -
attention was focused on the FTC as the principal consumer protection
agency of the Federal Government. In June, 1968, seven volunteers
dubbed ‘“Nader’s Raiders” began an in-depth study of the Commis-
sion. Their report, which was extremely critical of the manner in
which the Commission was staffed and administered and in which it
carried outits legislative mandate, was published in January, 1969.
Less than four months later, President Nixon wrote to the President
of the American Bar Association (ABA), requesting the Association
to undertake a professional appraisal of the present efforts of the
Federal Trade Commission in the field of consumer protection, in its
enforcement of the antitrust laws, and of the allocation of its resources
between these two areas. A 16-member special commission was

Y Bristol-Meyers Co. v. FTC (424 F.2d 935 (1970); cert. denied 27 Lied. 2d 52 (1970)). ;
1 National Petroleuwm Refiners Association v. Federal Trade Commission (340 F.Supp. 1343 (1972)).
13482 F.2d 672 (1973); cert. denied 94 Sup.Ct. 1475 1974).
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appointed to carry out this task. It was placed under the chairmanship
o’? K’Iiles W. Kirkpatrick, who at that time was Chairman of the ABA’s
Section of Antitrust Law.® Although couched in somewhat more
subdued terms, the report of the ABA’s Special Commission supported
the findings of Nader’s Raiders. Both reports noted the need for addi-

tional statutory authority to permit the FTC to carry out its consumer
protection responsibilities.
The Alaska Pipeline Act (Public Law 93-153) '
Both the Nader and ABA reports recommended that the FTC b
empowered to obtain preliminary injunctions against unfair or decep-
tive acts or practices which are unfair or deceptive to consumers. This
authority was granted by Section 408 of the Alaska Pipeline Act, which
-authorized the F'TC to obtain temporary restraining orders and pre-
liminary injunctions of violations or threatened violations of any pro-
vision of law administered by the Commission.

- In addition, Section 408 amended the Federal Trade Commission
Act in two other respects sought by the Commission. It increased the
penalty for violation of cease and desist orders from $5,000 to $10,000
and gave the Commission the right to represent itself through its own
attorneys in civil actions if, after notifying the Attorney General and
giving him 10 days to take the action proposed by the Commission, the
Attorney General failed to do so. c

SreTioNn-pY-SECTION DESCRIPTION OF THE COMMITTEE AMENDMENTS
: , T0 THE Brin

As reported by your Committee, H.R. 7917 (with the exception of
section 201) is amended section by section. The following description
is of the Committee’s amendments and section 201. ‘

SHORT TITLE

"The first section of the bill provides that the legislation may be cited
as the “Consumer Product Warranties—Federal Trade Commission
Improvements Act”. ,

TITLE I—CONSUMER PRODUCT WARRANTIES
\ SECTION 101—DEFINITIONS

Among the terms defined in section 101 which are important to
understanding title I of the legislation are the following:

The term “consumer product” is defined to mean any tangible
personal property which is distributed in commerce and which is nor-
mally used for personal, family, or household purposes. There are
many products which fall within this definition which are also used
for other than personal, family, or household purposes. For example,
automobiles which are used for business purposes. Such items are
consumer products for the purposes of this legislation. '

The term is also defined so as to specifically include such property
intended to be attached to or installed in any real property without
regard to whether it is so attached or installed. Under concepts of

1 Mz, Kirkpatrick was later appointed and served as Chairman of the Federal Trade Commission.
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property law fixtures such as hot water heaters and air conditioners
when incorporated in a dwelling become a part of the real property.
It is intended that the provisions of title I continue to apply to such
products regardless of how they are classified. ;

The provisions of the legislation regarding disclosure of the terms
and conditions of written warranties on consumer products (section
102) would apply only to consumer products sctually costing more
than $5. The provisions of the legislation requiring that most written
warranties on consumer products be designated as ‘“full” or “limited”
warranties and specifying the duties of the warrantor under a full
warranty (sections 103 and 104) would only apply to consumer
products actually costing more than $10. .

“Commission” is defined to mean the Federal Trade Commission.

The term “consumer” is defined to mean the first buyer at retail
of any consumer product, any person to whom such product is trans-
ferred during the duration of a warranty or service contract applica-
ble to such product and any other person who is entitled by the terms
of such warranty or service contract or under applicable State law to
enforce against the warrantor or contractor the obligations of the
warranty or contract. Thus, where a warranty or service contract on a
consumer product is given for a specified duration it would cover
transferees who use the product.

As defined the term “supplier” means any person engaged in the
business of making a consumer product directly or indirectly available
to econsumers. This definition includes, among others, all persons in the
chain of production and distribution of a consumer product including.
the producer or manufacturer, component supplier, wholesaler, dis-
tributor, and retailer. The term is intended to exclude those persons
not regularly engaged in the business of making consumer products
directly or indirectly available to consumers. Thus, the provisions of
title I do not apply to sporadic private transactions involving con-
sumer products. -

The term ‘“warrantor’ is defined to mean any supplier who gives
or offers to give a warranty. Thus, a person who is not a supplier
cannot under the terms of the legislation be a warrantor.

A “warranty”’ is defined to mean (1) any written affirmation of fact
or written promise made at the timeé of sale by a supplier to a purchaser
which relates to the nature of the material or workmanship and
affirms or promises that such material or workmanship is defect-free
or will meet a specified level of performance over a specified period of
time (2) any undertaking in writing in connection with the sale of a
consumer product to refund, repair, replace, or take other remedial
action with respect to such product in the event that such product
fails to meet the specifications set forth in the undertaking. In either
case the written affirmation, promise, or undertaking must becorne a
part of the basis of the bargain between a supplier and the first con-
sumer purchaser. In addition, the term “warranty” also includes an
implied warranty arising under state law. .

The term “service contract” is defined to mean a contract in
writing to perform, over a fixed period of time or for a fixed duration,
services relating to the maintenance or repair of a consumer product.
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Some terms which are defined in section 101 are omitted here because
they are defined to have their usually understood meaning. Other
terms which are omitted are used in particular sections of the legisla-
tion and will be dealt with in connection with the description of those

sections.
SECTION 102—WARRANTY PROVISIONS

Section 102 only applies to consumer products actually costing the
consumer $5 or more. The words “actually costing” are intended to
exclude added imposts such as sales taxes. For example, if a consumer
product is sold for $4.98 in a State with a 4-percent sales tax the provi-
sions of section 102 would not be applicable to a warranty on such

product even though the consumer must actually give the retailer $5.18 .

for the product ($4.98 for the product, $0.20 for State sales tax).

Subsection (a) provides that any supplier warranting a consumer
product to a consumer in writing must fully and conspicuously disclose
in simple and readily understood »languafe the terms and conditions
of the warranty pursuant to rules issued by the Commission in ac-
cordance with section 109. The purpose of this requirement is to
improve the adequacy of information available to consumers, prevent
decgption, and improve competition in the marketing of consumer

roducts.

P The subsection enumerates thirteen categories of information that
the Commission may require to be set out in any written warranty on a
consumer product. Of course, the FTC could by rule require the
inclusion of additional information in apy written warranty on a
consumer product. On the other hand it could also omit from inclusion
in amy such written warranty any of the categories set out in the
legislation. '

Under subsection (b) the Commission must prescribe rules requiring
that terms of any warranty on a consumer product be made available
to the consumer or prospective consumer prior to the sale of the prod-

“uct to him. In addition the Commission is authorized to prescribe
rules for determining the manner and form in which information with
respect to any written warranty of a consumer product must be
clearly and conspicuously presented or displayed so as not to mislead
the reasonable, average consumer, when such information is contained
in advertising, labeling, point-of-sale materials or other representa-
tions in writing.

Subsection (b) also makes it clear that the Commission is not
authorized by this legislation to require that any consumer product or
any of its components be warranted nor to prescribe the duration of
any warranty given on a consumer product.’

However, the Commission is authorized to prescribe rules extending
the period of time a written warranty or service contract is in effect to
correspond with any period of time in excess of a reasonable period
(not less than 10 days) during which the consumer is deprived of the
use of such product By reason of the failure of the product to conform
with the warranty or by reason of the failure of the warrantor .or
service contractor to carry out his obligations within the periods
specified in the warranty or contract.

Subsection (c) prohibits any warrantor of a consumer product from
conditioning his warranty on the consumer using in connection with
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such product, any article or service which is identified by brand,
trade, or corporate name. This prohibition would not apply in the case
of a service provided without charge under the terms of a warranty.
Furthermore, this prohibition could be waived by the Commission if it
found that the warranted product will function properly only if the
product or service so identified is used in connection with the war-
ranted product and that the waiver is in the public interest. H the
FTC waived this prohibition it would be required to publish its deci-
sion in the Federal Register including its reasons therefore.

Under this prohibition, for example, no automobile manufacturer
may condition his warranty of an automobile on the use of a named
motor oil or on the use of its own automobile parts unless he shows
that any other motor oil or automobile parts which are available will
not function properly and will not give equivalent performance char-
acteristics in the automobile. '

SECTION 103—DESIGNATION OF WARRANTIES

_ Subsection (a) requires any supplier warranting a consumer product
in writing to clearly and conspicuously designate the warranty either
as a “full (statement of duration)” warranty or guaranty or as a
“limited” warranty or guaranty unless exempted from doing so by
the Commission pursuant to subsection (c). (?nly written warranties
on consumer products incorporating the Federal minimum standards
set forth in section 104 could be designated as “full (statement of
duration)” warranties or guaranties. These requirements for designat-
ing warranties and the provisions of section 104 would only apply to
written warranties on consumer products actually costing the con-
sumer more than $10 (exclusive of taxes). -
Subsection (b) provides that the provisions of sections 102, 103,
and 104 do not apply to statements or representations similar to ex-
pressions of general policy concerning customer satisfaction which
are not subject to any specific limitation. The reference here is to such
statements as “satisfaction guaranteed or your money refunded” where
there is no other statement and no limitation on the suppliers obliga-
tion. The subsection specifically provides, however, that such a state-
ment would remain subject to provisions of the Federal Trade
Commission Act and of section 110(c) of this legislation which refers
to deceptive warranties. : :
 The Commission may by rule define in detail the duties set forth
in section 104(a) and their applicability to warrantors of different
kinds of consumer 'lProducts who offer “full (statement of duration)”
warranties. The FTC could also by rule determine when a warranty
in writing did not have to be designated as a “full” or “limited”
warranty. This authority would be granted by subsection (c).

SECTION 104—FEDERAL MINIMUM STANDARDS FOR WARRANTY

_ Subsection (a) defines the duties that a supplier must assume if it
issues a ‘full” written warranty on a consumer product. Such a
supplier (1) must as & minimum undertake the repdir or replacement
within a reasonable time and without charge of such consumer product
in the case of a defect, malfunction, or failure to conform with such
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written warranty, (2) may not impose any limitation on the duration
of any implied warranty on the product, and (3) if the product (or a
component thereof) contains a defect or malfunction after a reasonable
number of attempts by the warrantor to remedy such defect or mal-
function, the supplier must permit the consumer to elect either a
refund or replacement of such product or parts (as the case may be)
with an identical or reasonably equivalent product or part. In any
case in which replacement of a component part of a consumer product
is involved, replacement includes installing the part in the product
without charge. ’ )

The terms “remedy”, “replacement”, “refund”, and “without
charge” are defined in paragraphs (5), (6), (7), and (11), respec-
tively, of section 101. “Remedy” as used in title I allows the warrantor
to elect repair, replacement, or refund. However, he may not elect
to make a refund, unless he is unable to provide a replacement and
repair is not commercially practicable or cannot be timely made; or
unless the consumer is willing to accept the refund. '

As defined “replacement” means furnishing a new consumer product
which is identical or reasonably equivalent to the warranted product.
“Refund” means refunding the actual purchase price less depreciation
based on actual use.

The term “without charge” means the warrantor cannot assess the

-consumer for costs the warrantor or his representatives incur in con-

nection with the required repair or replacement of a warranted con-

sumer product. It does not mean that the warrantor must necessarily .

compensate the consumer for incidental expenses. However, if any
incidental expenses are incurred because the repair or replacement 1s
not'made within a reasonable time or because the warrantor imposes
an unreasonable duty upon the consumer as a condition of securing
repair or replacement then the consumer would be entitled to recover
such reasonable incidental expenses in an action against the warrantor.

Subsection (b) provides that a “full” warrantor may not impose any
duty other than notification upon any consumer as a condition of
securing repair or replacement ofP any consumer product which does not
conform to. the written warranty unless the warrantor can demon-
strate that such duty is reasonable. Thus the burden of proof would be
on the warrantor. However, the warrantor may require as a condition
for the replacement of any consumer product under a “‘full” warranty
that the replaced consumer product shall be made available to the
supplier free and clear of liens and other encumbrances-except as other-
wise provided by rule or order of the Commission in instances in which
such a requirement would not be practicable. Making the product
which is to be replaced “available” to the warrantor might, if it were
portable, include returning it to the place where it was purchased. One
instance where it is expected that the Commission might excuse the
consumer from returning the defective product to the warrantor free
and clear of liens and encumbrances is where it has become a part of
real property which is subject to a mortgage. It is to be presumed that
the mortgagor would not object.to a defect-free fixture replacing one

~which ig defective. - -- ‘ :
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Subsection. (¢) makes it clear that the warrantor under a ‘full”’
warranty may be excused from the duties under that warranty if
unreasonable use including failure to provide reasonable and necessary
maintenance caused the warranted consumer product to fail to con-
form to the written warranty. The term ‘reasonable and necessary
maintenance’” is defined in section 101(4) to mean operations (1)
which the consumer reasonably can be expected to perform or have
performed, and (2) which are necessary to keep any consumer product
performing its intended function and operating in the manner (if any)
specified in the warranty. ‘

Subsection (d) provides that if a supplier designates a warranty
applicable to a consumer product as a “full (statement of duration)”
warranty then the warranty on the product shall for the purposes of
any legal action under this legislation or under State law be deemed
to incorporate at least the minimum requirements of section 104.

SECTION 105—FULL AND LIMITED WARRANTING OF A CONSUMER PRODUCT

This section makes it clear that the legislation is. not intended to
prohibit the selling of a consumer product which has both full and
limited warranties applicable to it. However, such warranties must be
clearly and conspicuously differentiated. For example, the manu-
facturer of a television set might offer a full one-year warranty on the
picture tube, but restrict the warranty to parts on all other parts of
the television set. The parts warranty would, of course, have to be
designated as “limited”. :

SECTION 106—SERVICE CONTRACTS

This section makes it clear that a supplier may sell a service contract
on a consumer product in addition to or in lieu of a warranty in-writing
on such product if such contract fully and conspicuously discloses in
simple and readily understood language its terms and conditions.
Section 106 also authorizes the Commission to prescribe rules with
respect to the manner and form in which terms and conditions of
service contracts on consumer products shall be clearly and conspicu-
ously disclosed. The authority given to the FTC under this section
with respect to the disclosure of the terms and conditions of service
contracts is coextensive with the authority given to the Commission
under ‘section 102 with respect to the disclosure of the terms and
conditions of warranties and does not detract from the Commission’s
basic authority to prevent unfair or deceptive acts or practices under
section 5 (a) of the Federal Trade Commission Act.

SECTION 107—DESIGNATION OF REPRESENTATIVES

This section makes clear that the legislation does not prevent any
warrantor from designating a representative to perform.duties under
the warranty if there are reasonable arrangements for compensation of
the designated representative. However, no such designation would
relieve the warrantor of his direct responsibilities to the consumer, nor
would it make the designated representative a co-warrantor.
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SECTION 108—LIMITATION OF DISCLAIMER OF IMPLIED WARRANTIES

Subsection (a) provides that no supplier may disclaim.or modify any
implied warranty to a consumer with respect to a consumer product if
(1) the supplier makes any express warranty in writing to the con-
sumer with respect to such consumer product, or (2) at the time of sale
or within 90 days thereafter the supplier enters into a service contract
with the consumer which applies to the consumer product. In other
words, the implied warranties of merchantability and fitness would
apply with respect to a consumer product whenever an express war-

‘ranty in writing is given with respect to that product or at the time of
sale or within 90 days thereafter the supplier enters into a service con-
tract with the consumer applying to that consumer product. Any dis-
claimer, modification, or limitation made in violation of these pro-
visions would be ineffective for purposes of any action under title I
or State law. This subsection is designed to eliminate the practice of
giving an express warranty while at the same time disclaiming implied
warranties. This practice often has the effect of limiting the rights of
the consumer rather than expanding them as he might otherwise be
led to believe. -

Subsection (b) however, makes it clear that if only a ‘limited
warranty’’ is given an implied warranty on the consumer product may
be limited to the duration of such limited warranty if such duration is
conscionable and set forth in clear and unmistakeable language, and
prominently displayed on the face of the warranty.

SECTION 109—COMMISSION RULES

This section provides that rules prescribed for title I are to be
prescribed in accordance with, and are subject to judicial review under
the provisions of the new section 18 of the Federal Trade Commission
Act which would be added by section 202 of the legislation.

SECTION 110—REMEDIES

In subsection (a) the Congress declares it to be its policy to en-
encourage warrantors to establish procedures whereby consumer dis-
putes are fairly and expeditiously settled through informal dispute
settlement mechanisms. The Commission must prescribe rules setting
forth requirements for any informal dispute settlement procedure
which is incorporated in any written warranty on a consumer product.
Such rules must provide for the participation in such procedure by
independent or government entities. It is essential that such entities
be completely impartial since they are to be involved in the decision-
making process under such procedure. '

The rules prescribed by the FTC with respect to such informal dis-
pute settlement procedures must also prohibit saddling the consumer
with any costs which would discourage use of the procedure.

Omne or more suppliers could establish an informal dispute settle-
ment procedure which is in accord with the FT'C’s rules. This procedure
could be incorporated in written warranty on a consumer product.
The supplier could then require that the consumer must initially resort
to such procedure before bringing any action under section 110(d).
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A limited exception is made to this requirement in the.case of class
action. Before a class may be established for the purpose of pursuing an
action under section 110(d ), the action may be brought so that the court
can determine whether 1t may be maintained as a class action and to
determine the membership of the class. The legislation permits a class
action to be brought without first resorting to any informal dispute
settlement procedure, but the class action could only be pursued to the
point necessary to establish the representative capacity of the named
plaintiffs. At that point or at some time previous to reaching it the
named plaintiffs, after informing the defendant that the§ are acting
on behalf of the class, would have to resort to the informal dispute set-
tlement procedure before the class action could be carried further.,

An adverse decision in any informal dispute settlement proceeding
would not be a bar to a civil action on the warranty involved in the
proceeding, but the decision reached in any informal dispute settle-
ment procedure relating to any matter considered in such procedure
would be admissible in any civil action arising out of a warranty on a
consumer product if the procedure complies with the FTC’s rules and
is incorporated as a part of a written warranty pertaining to consumer
products. : '

The FTC is authorized to review the bona fide operation of any
informal dispute settlement procedure which is made. a prerequisite to
pursuing a legal rémedy under a warranty on a consumer product.
Such a review could be made upon the Commission’s own initiative or
upon written complaint filed by any interested person. If the Commis-
sion finds that any such procedure or its implementation fails to comply
with the Commission’s rules it is authorized to take whatever remedial
action it determines necessary under any authority it has under this
legislation or any other provision of law.

Your committee expects the FTC’s rules to establish reasonable time
limits within which decisions must be reached. If a decision is not
reached within the prescribed time limits the consumer could begin a
civil action on the warranty involved.

Subsection (b) provides that it is a violation of section 5(a)(1) of the’
Federal Trade Commission Act for any person to fail to comply with
any requirement imposed on such person by or pursuant to this
legislation or to violate any prohibition contained in this legislation.

Under subsection (c¢) the district courts of the United States are
given jurisdiction over any action brought by the Commission to
restrain (1) any supplier from making a deceptive warranty with
respect to a consumer product, or (2) any person from, failing to
comply with any requirement imposed on such person by or pursuant
to this legislation or from violating any prohibition contained in this
legislation. In the proper circumstances a temporary restraining order
or 4 preliminary injunction could be granted by the court without
bond. However, if a complaint under section 5 of the Federal Trade
Commission Act were not filed within such period (not exceeding 10
days) as might be specified by the court after issuance of the temporary
restraining order or preliminary injunction the order or injunction
would be dissolved by the court and be of no futher force or effect. In
the case of an enforcement action against a newspaper, mugazine, or
other periodical, the committee -anticipates that the court would

H. Rept. 93-1107——6



42

follow the procedures set out in section 13(c) of the Federal Trade
Commission Act. . ) . )
Subsection (d) gives a right of action to any consumer who is
damaged by the failure of asupplier to comply with any obligation
under title I or under a warranty or service contract as those terms
are defined in section 101. This would, of course, include implied

warranties arising under State law. This right of action would permit-

the consumer to bring suit in (1) any court of competent jurisdiction
in any state or the District of Columbia, or (2) in an appropriate
district court of the United States. However, in order that such a
suit be bronght in a district court of the United States (1) each indi-
vidual claim would have to exceed the sum or value of $25.00, (2)
the matter in controversy would have to exceed the sum or value of
$50,000 (exclusive of interests and costs) computed on the basis of all
claims to- be determined in the suit, and' (3) if brought as a class
action; the number of named plaintiffs would have to equal or
exceed 100, , : ) .
The purpose of these jurisdictional provisions is to avoid trivial or
insignificant actions being brought as class actions in the federal
courts. However, if the conditions of this section are met by a class of
consumers damaged by a failure to comply with a warranty as defined
in Title I or a violation of Title I, Section 110(d) should be construed
reasonably to authorize the maintenance of a class action. In this
context, your Committee would emphasize that this section is refnedial
in nature and is designed to facilitate relief which would otherwise
not be available as a practical matter for individual consumers. In
particular, assuming that other requirements for a class action are
met, your Committee does not believe that the requirement of indi-
vidual notice to each potential class member should be invoked to pre-
clude a class action where the identification and notification of the
class members is not possible after reasonable effort by the plaintiff.
In considering whether identification and notification of all mem-
bérs of the class is possible with reasonable effort, the particular cir-
eumstances of the plaintiff or plaintiffs should be carefully evaluated
by the court,.including the question of whether the financial burden
of such identification and notification would be likely to deny them
relief. ‘
" Under the provisions of section 1337 of title 28, United States Code,
the district courts of the United States have original jurisdiction of
any civil action or proceeding arising under any act of Congress
regulating commerce. The Iegis%a,tion herein reported is, of course, an
act of Congress regulating commerce. This orginal jurisdiction vested
in the district courts by section 1337 pertains without regard to the
amount in ‘controversy in any civil action or proceeding. In the
absence of these provisions a civil action on & warranty under the
legislation could be brought in a district court of the United States
without regard to the amount involved. Under the monetary and other
limitation included in subsection (d), no action could be brought in a
United Statés district court unless the overall matter in controversy
exceeded $50,000 exclusive of interests and cost, and no individual

claim could be aggregated in any such action by joinder or.in a class
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action unless it exceeded $25.00. In addition to these requirements if
the action is to be brought as a class action, there must be at least 100
named plaintiffs. ‘ :

If a consumer finally prevails in any action brought in a State or
Federal court under the pravisions of this subsection, the court may
allow him to-recover as a part of the judgment a sum equal to the
aggregate amount of costs and expenses (including attorneys’ fees
based on actual time expended) determined by the court to hiave been
reasonably incurred by the plaintiff in connection with the institution
and prosecution of the action. « , ,

Subsection (e) prohibits the bringing of any action under this
legislation for breach of a warranty or service contract unless the
person obligated under the warranty or service contract is first
afforded & reasonable opportunity to cure the breach. A limited excep-
tion to this prohibition is made in the case of class actions. The clasa
action may be brought but may only be carried to the point of estab-
lishing the representative capacity of the named plaintiffs until those
named plaintiffs afford the defendant the opportunity to cure the
breach while notifying him that they are acting on behalf of the class.
The provisions of subsection (e) would be inapplicable in any case
in which the consumer has initially resorted to an informal dispute
settlement procedure prescribed in the warranty.-

Subsection {f) provides that only the supplier actually msaking a
written affirmation of fact, promise, or undertaking shalfbe deemed
to have created a warranty for purposes of this section 110. Any rights
arising thereunder may be enforced under section 110 by a civil
action only against such supplier and no other person. '

BECTION 111—EFFECT ON OTHER LAWS

Subsection (a) makes it clear that nothing in title I of the legislation
shall be construed to repeal, invalidate, or supersede the Federal
Trade Commission Act, any statute defined in the Federal Trade
Commission. Act as an antitrust act, or the Federal Seed Act. In
addition the subsection also spells out that title I does not apply to
seed for planting. ' ,

The Committee recognizes that the provisions of this title do not
cover the totality of circumstances and articles of property for which
warranties and service contracts are given. Thus, subsection (a) would,
among other things, preserve the authority of the Commission to
promulgate rules and issue orders articulating the requirements of
Section 5{a) of. the Federal Trade Commission Act with respect to
warranties and service contracts falling outside of the scope of title I.
_ Subsection  (b) provides that title I of the legislation will not
invalidate or restrict any right or remedy of any ronsumer under
State law or affect the liaﬁility of or impose liability on any person for
personal injury. ‘ ‘

Any requirement of a State whether made by law or regulation
which relates to labeling, disclosure or other matters regarding written
warranties or performance thereunder and which is within the scope
of sections 102, 103, and 104 and rules implementing those sections



and 'which 1 mot ‘the same as vequirements of those sections or those
ryles would 'not :under 'subsection (¢) be applicable ‘to 'warranties -on
consumer products complying with such sections and rules. ...

- However, if an %ppmpriate State sgency applied to the FTFC and

- the Commmssion determined 'that 'eny requirement of such State
‘covering ‘any transaction to which title I of this legishation applies (1)
affords ‘greater ‘protection to consumers ‘than the requirements of
title 1, .and :(2) does not unduly ‘burden interstate commerece, then the
‘State requiretaent would not be preempted by subsection (c). This
exemption would apply to the extent specified in the determination of
the FT'C and -only g)r so long as the State continued to administer
and effectively .enforee any such :greater requirement. . ; :

- Except for section 102(c) which prohibits the conditioning of a
warranty -on a consumner product on the use of any article or service
identified by brand, trade or cerporate name, the prowvisions of title I
would be iingpplicable ‘to any warranty, the mxgng wor content of
which is-etherwise governed by Fedexal law. If only a pertion of a
written warranty is so governed by Federnl law, the pemaining portion
‘would be subject to the provisions of title I. Thus, except for section
102(e), to'the extent section 207 of the Clean Air Act and the regula-

- tions -of the Administrator .of the Environmental Protection Agency
apply to written warranties on motor vehicles and engines, the provi-
sions of title I-would be inapplicable. o :

SECTION 112—BFRECTIVE DATE

- -The provisions-of the legislation will take effect six:monfhs after the
date of enactment. Of course the legislation will not apply to any
‘consumer product manufactured prior to such date. The requirements
of title I which cannot reasonably be met without the promulgation of
rules by .the FT.C would take effect six months after the final publica-
‘tion -of the rules. The Commission-gould, for good cause shown, give
designated classés of suppliers up te.an edditional six.monthsito bring
:th(ig' \?Itrrit»mn warranties inte complianoce with rules premulgated under
1767 7 ) S C ‘ ,

Under subsection (¢) the Commission is required to promulgate in-
itial rules for the initial implementation of title I as soon .as possible
after the date of enactment of the legislation but in o event could
such rules be promulgated later than one year after the date of the
enactment of the legislation. .

_ TITLE TI—FEDERAL TRADE COMMISSION
IMPROVEMENTS

SECTION 201-—JURISDICTION OF THE COMMISSION . .

This section amends sections 5, 8, and 12 of the Federal Trade Com-
mission Act so to expand the FTC's jurisdiction from acts and prac-
tices “In’’ interstate commerce to those “in or affecting’” interstate
comierce. ’ i

Theé existing jurisdiction of the FTC under sections 5, 6 and 12 of
the Federal Trade Commission Act is much narrower than the scope
of the “commerce clause” of the Constitution. Consequently many
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unfair or deceptive acts or practices which affeet commerce: ars now
either beyond. reach. of the Commission or require an inordinase ex-
penditure of time and effort to marshall evidence to satisfy purely
jurisdictional technicalities. Many frauds occur in large cities where
concentrations of the poor and of the poorly educated make them easy
targets. for dishonest operators. At.the present time these are largely
beyond tie Commission’s reach, S
The amendinents made by seetion 201 will permit more effestive
regulation of the marketplace by the FTC by placing within its reach
unfair or deeeptive acts or practices which, although local in character,
affect interstate commerce. The expansion of the FTCs jurisdiction
made by this section 201 is not intended to oceupy the fieldor in any
way to preempt State or loeal agencies from carrying out consumer
protection or other activities within their jurisdiction which are also
within the expanded jurisdiction of the Commission. : ‘
Where cases of consumer frand’ of a local nature which affect com-
merce are being effectively dealt with by State or local government
agencies, it is the Committee’s inpent that the Federal TradeCommis-
ston should not intrude. o

SECTION 202-~RULBMAKING AUTHORITY -

As previously noted in this report the courts have confirmed -the
FTC’s authority to-preseribe substantive rules detailing what activities
will constitute unfair methods of competition for unfair or deceptive
acts or practices. However, the only procedural requirements which
now apply to the meking of such rules are those of section 553 of Title
5 of United:States Code. Under section 553 all that is required is that

eneral natice of propesed rulemaking be published in the Federal
%egi&te’x. The notice must include (1) a statement of the time, place, of
public rulemaking proceedings; (2) reference to the legal authority.
under which the rule is proposed ;. and (3) either the terms or substance
of the proposed rule or & description of the subjects and issues involved
In addition to the giving of notice the FTC is required to give interested
persons an opportunity to participate in the rulemaking. This require-
ment can be satisfied by permitting such persons to file written views
with the Commission. Once the%ommission has adopted a rule it
could under section 706 of title 5 of the United States Code be set
aside by a court on review only if it was found to be (1) arbitrary,
capricious, and abuse of discretion or otherwise not in accordance with
law; (2) contrary to Constitutional right, power, privilege or immu-
nity; (3) in excess of statutory jurisdiction, authority or limitations
or short of statutory right; or (4) without observance of procedure
required by law, -

Your committee believes these rulemaking procedures and this scope
of judicial review may be inadequate in some cases where fundamental
factual premises of a rule are at issue. Because of the potentially per-
vasive and deep effect of rules defining what constitutes unfair or
deceptive acts or practices and the broad standards which are set by
the words “unfair or deceptive acts or practices”, the committee be-
lieves greater procedural safeguards are necessary. Accordingly, it has
fashioned the rulemaking procedures and judicial review provisions
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described below which we believe to be more apfpropriate’ in this con-
text than merely relying upon the provisions of sections 553 and 706
of title 5. A

Revised rulemaking authority

Section 202 replaces the existing rulemaking authority of the FTC
under section 6(g) of the Act with a new section 18 which authorizes
the FTC to issue rules defining with specificity the acts or practices
which are unfair or deceptive and which are within the scope of sec-
tion.5(a) (1) of the Federal Trade Commission Act. Such specificity
would require that any such rule reasonably and fairly inform those
within its ambit of the obligation to be met and the activity to be
avoided. This rulemaking authority would be the exclusive substantive
rulemaking authority of the FTC under the Federal Trade Commis-
sion Act. Thus, the Commission would not have rulemaking authority
with respect to unfair methods of competition to the extent they are
not unfair.for deceptive acts or practices. This authority would be
subject to the procedural requirements which are described below.

When proceeding to issue rules, the Commission would observe the
provisions of section 553 of title 5 of the United States Code and
would also (1) issue an order of proposed rulemaking stating the rea-
son for the proposed rule with particularity sufficient to allow in-
formed comment; (2) allow interested persons to comment on:the

roposed rule in writing and make all such comments publicly avail-
able; (3) hold an informal hearing in which interested persons could
comment orally on the proposed rule; and (4) promulgate, if appro-
priate, a final rule together with a statement of its basis and purpose
based on the matters described in clauses (1)—(3). If any oral hearing
were held as provided in clause (3) a verbatim transcript of the hear-
ing would be taken and would be made publicly available.

In any informal hearing held to permit oral comment on a proposed
rule, any party would be entitled to present his position by oral or
documentary evidence, to submit rebuttal evidence, and to conduct
such cross-examination as might be necessary for a full and true dis-
closure of all disputed issues of material fact.

The words “disputed issues of material fact” are intended to de-
scribe and limit the scope of cross-examination in a rulemaking
proceeding. Thus, the right of participants. in the proceed-
ing to cross-examine Commission witnesses does not include cross-
examination on issues as to which there is not @ bona fide dispute.
In this connection, the Committee considers the rules of summary
judgment applied by the courts analogous. Where the weight of the
evidence is such that there can be no bona fide dispute over the facts,
summary judgment is proper. Similarly, in such a situation cross-
examination would not be permitted; neither is a participant en-
titled to cross-examination where the disputed issues do not involve
material facts. This language in the bill is used to distinguish facts
which might be relevant to the proceeding but not of significant
enough import to rise to the level of materiality. The word material is
used here with the same meaning it is given under the common law
rules of evidence. Also of importance is the word “fact.” Cross-exami-
nation is not required regarding issues in rulemaking proceedings
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which are not'issues of fact. Examples of suchissues atre matters of law
or policy or matters whose determination has been primarily vested by
Congress in the Federal Trade Commission. Thus, unless the subject
matter with regard as to which cross-examination is sought relates.to
disputed issues, which are material to the proposed rule and which are
fact issues, there is no right to cross-examination on the part of any
party to the proceeding.

The right of a party to present his position would also be subject to
the Commission’s power to take steps designed to avoid unnecessary
costs or delay and to limit cross-examination. Where parties have the
same or similar interests, representatives would present the oral case .
for those interests and conduct cross-examination of them. However,
no party would be denied the opportunity to present those aspects of
his case and to conduct any cross-examination if he showed to the satis-’
faction of the Commission that he had made a good faith effort to
reach agreement upon group representation and there were substan-
tial issues which were not presented by the group representative.

The FTC’s statement to accompany the adoption of a rule would
have to include, among other things, statements (1) as to the extent
of the acts and practices treated by the rule; (2) as to the matter in
which, and extent to which, such acts or practices are unfair or decep-
tive; and (3) as to the economic impact of the rule taking into account
the impact on small business. . ' ’

The Committee wishes to emphasize that the requirements for the
FTC’s statemenit which accompanies the adoption of & rule are incor-
porated for the purpose of permitting a better understanding of the
terms of the rule and the reasons for the rule on the part of the public.
The statement is not intended to be a summary of all the legal findings
which might be necessary to support the rule. In particular, the
requirement that the statement include statements as to the economic
impact of the rule does not require the Commission to undertake a
full scale economic investigation prior to promulgation of the rule. To
do this would inordinately delay FTC proceedings and deny relief
to the consuming public while indefinite questions of economic pre-
diction were resolved by the Commission. This provision should be
read to require that the Commission consider the economic impact of
the rule to issues and summarize its best estimate of that impact in the
statement. Obviously, a full evaluation of the economic impact of the
rule would have to await its implementation. The Committee would
suggest, however, that the Commission maintain a continuing evalua-

tion of the economic impact of its rules and where necessary utilize .-

its powers to modify or amend such rules.

After any rule issued under these provisions became final a violation
of the rule would constitute an unfair or deceptive act or practice
violative of section 5(a)(1) of the Federal Trade Commission Act
unless the Commission otherwise expressly provided in the rule.
Judicial review :

Any person adversely affected by such a rule (including a consumer
or consumer organization) could obtain judicial review of the rule.
This would be done by filing a petition for judicial review with the
United States Court of Appeals for the District of Columbia or for
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the cireuit in which such: person resides or has.his principal place of
business not, later than 60 days after the Commission prescribed the
rule.. The rule would not be affirmed by the court unless the Commis-
sion’s action was supported by substantial evidence in the record taken
as a whole, T ‘ '

- The judgment of the court affirming or setting aside in whole or in
part any such rule would be final subject to review by the- Supreme
Court. upon certiorari or certification as provided in section 1254. of
title 28 United States Code. ' ‘

Banks .

Under the Federal Trade Commission Act the Commission does not

have ‘authority to regulate banks. This legislation does nothing to
change this situation. However, your committee is mindful that some
acts or practices of banks can be unfair or deceptive to consumers.
. Accordingly the Board of Governors of the Federal Reserve System
1s required; to issue regulations proseribing: acts or practices of banks
which are substantially similar to the unfair or, deceptive acts or prac-
tices proseribed by rules issued by the Federal Trade Commission under
section 18 of the Act. These regulations must be issued by. the Board of
Governors within 60 days of the effective date of the FTC’s rules. How-
ever, the Bo_mrd of Governors would not have to issue such similar
regulations if it found that such acts or practices of banks are not
unfair or deceptive to consumers or if it found that implementation of
such- regulations with respect to banks would. seriously canflict with
esséntial monetary and payment systems policies of the Board. Such
finding and the reasons therefor would hawe to be published in the Fed-
eral Register: '

¢I'he-Board of the Governors of the Federal: Reserve System, the
Comptroller-pf the Currency, and the Board' of Directors of the
Federal Deposit Insurance Corporation would: each be required to
establish-a separate division of consumer affsirs within their agency.
These divisions of consumer affairs would receive and take appropriate
action upon complaints with respect to unfair or-deceptive acts or
practices in-or effecting commerce, and would: enforce the regulations
of the Board of Governors of the Federal Reserve System, with
respect: to banks subject to their separate jurisdictions.

Not later than March 15 of each year the Board of Governors of
the Federal Reserve System, the Comptroller of the Currency, and
the: Board of the Directors of the Federal Desposit. Insurance Corpo-
ration would have to transmit to the Congress a detailed report on its

. activities under this legislation during the preceding calendar year.
Ezemption authority :

‘The legislation specifically provides that any person to whom a
slxbstal'lmjve rule issued under the legislation applies may petition the
Commission for an exemption from the rule based on special circum-
stances, The applicability of such a rule would not be stayed pending
an.application for an exemption from the rule nor pending judicial
review of the Commission’s actions with respect to a petition for
exemptaon, R '

Judicial review of the Commission’s action or failure to act with
regard to a petition for exemption from a substantive rule issued

%9

under this legislition would ‘be tn aecortdance with Chapter 7of title 5,
United States Code. The Commission’s action would 'not be affirmed
unless it was supported by substantial evidence ‘in the record taken
-as & whole. o JE T T
Savings provision S Y o

The legislation specifically provides that the amendments made by
section 202 of the:bill tothe Federal Trade Commigsion Act shall not
affect the validity of any rule promulgated under that-section priorto
date of enactment of the legislation. Furthermore, any propesed rule
under section 6(g) of the Act with respect to which _gresentation of
data, views and arguments is substantially completed before the date
of enactment may be promulgated in the same manner and with same
validity as such Tule ‘would have been promulgated with had section
202 miot been enacted. ‘Of course, if any rule which was prescribed
before the date of enactment of the legislation is amended after such
date, such amendment shall be made 1n accord with the révised rule-
making provisions of section 18 of the Federal Trade Commission Act
as added by section'202. :

.

* SECTION 203—INVESTIGATIVE AUTHORITY

Under the existing provisions of sections 6, 9, and 10-0f the Federal
Trade‘Commission Act, the FTC’s'investigatory powersand authority
to obtain reports and -decumentary -evidence and -enforcement and
penalty provisions relating te those’powers are fimited te corperations
engaged in commerce. M course, section 201 -described previeusly in
this report would sexpand this ;jurisliction ‘te ‘cover those whose busi-
ness affects commerce. However, section 5.and-other provisions of ithe
Act are castin terms of ‘“‘persons, partnerships, and corporations”. In
order to achieve conformity with these provisions and to-make clear
that-entities covered by sections 6, 0 and 10 are the seme as are pro-
hibited from using wumfair methods of -competition, <or unfair er de-
ceptive acts or practices in or-affecting commerve, sections 6, 9, and 10
of the Act are amended by substitating ‘“‘persen, partnership,,or cor-
poration”” wherewer ‘the term ‘“corperation’ is used. T

SECTION 204~—REPRESENTATION

As noted earlier in this report, Public L.aw.93-153 (the Alaska Pipe-
line Act) amended sections 5 and 16-of the Federal Trade (ornmission
Act to authorize the Commission to be represented inits. owh name by
any of its attorneys designated by it in any civil action after notifying
and consulting wath the Attorney General and giving him 10 days to
take the action proposed by the Commission. Additionally,if the Com-
mission believes that any person, partnership, or corporation is liable
to a penalty under section 5(1) or-section 14, 1t may certify the facts to
the Attorney General whose duty it is to cause appropriate proceed-
ings to be brought or after having formally notified and consulted
with and given the Attorney General 10 days within which to take the
action proposed by the Commission, the Commission could itself cause
appropriate action to be brought by its own attorneys.



As reported to the full committee from the Subcommittee on
Commerce and Finance, the legislation would have. authorized the
FTC to appear after notice to the Attorney Gemeral in any civil

In the course of its markup of H.R. 7917, Chairman Staggers re-
ceived a letter from the Assistant Attorney General for Legislative
Affairs which addressed this question. In pertinent part it states:

action in its own name and through its own legal representative for
the purpose of enforcing laws subject to its jurisdiction.
The ¥FTC in a letter to Chairman Staggers dated March 11, 1974,

- supported’ the subcommittee’s proposal and stated its position with

regard to the provisions relating to representation in the Alaska
Pipeline Act as follows: ,

. Section 206 would add to Section 5 of the Act, 15 U.S.C.
§ 45, a new subsection (m) which clearly authorizes the
Commission, after notification to the Attorney General, to
appear in any of its civil litigation through its own legal
representative. The Commission supports enactment of
Section 206, : o
- The Cominission’s present authority is contained in Sec-
tions 5(m) and 15 of the Act, 15 U.S.C. §§ 45(m) and (56),
as amended by Section 408(d) and (e) of Public Law 93-153,
and in certain respects differs from Section 206. Section 5(m)
is a general provision .which allows the Commission to
represent ifself “after formally notifying and consulting
with and giving the Attorney General 10 days to take the
action proposed by the Commission.” Section 16 contains a
-~ separate procedure with respect to civil penalty actions.
~ Specifically, Section 16 requires the Commission to “(a)
certify the facts to the Attorney General, whose duty it shall
be to cause appropriate proceedings to be brought . . . ;or
(b) after compliance [with the general provisions of section
.5(m)], -itself cause such appropriate proceedings to be
brought.” ‘

" We believe that the recently enacted amendments to the
Federal Trade Commission Act may give rise to some con-
fusion as to the appropriate roles of the Commission and the

- Department of Justice. The Commission, as an independent
" law enforcement agency, favors Section 206. of H.R. 7917
because it would clarify our relationship to the Executive '
Branch by assuring that its litigation is conducted in the
ma;ﬁmer best caleulated to achieve the agency’s enforcement
goals. - : - ‘

In practice the Commission almost always has represented
itself -before the courts, and because the Commission’s
"attorneys have the experience and expertise that attends
familiarity with the agency’s business, the Commission has
achieved a commendable record. Because the independence
of this expert agency is so important to enforcement of the
nation’s consumer protection and antitrust laws, the Com-
mission fully endorses Section 206 of H.R. 7917.

s

We differ strongly with the Commission with respect to
its support for section 286 of the proposed legislation, which
would authorize the Commission to supervise, and in its
discretion to conduct its own civil litigation. While the Com-
mission is, in a sense an “independent law enforcement
agency,” as it describes itself, its law enforcement is based
upon an administrative process rather than a judicial

roeess. The kinds of orders which the Commission issues
m enforcing the statutes for which it is responsible are not
essentially different from the kinds of orders which other

regulatory commissions and agencies issue in  enforcing

their statutes. When it becomes necessary to enforce agency

orders in judicial proceedings, the Department of Justice

has generally been responsible for management of the litiga-
tion on behalf of the Government. This is but part of the
Department’s overall responsibility for the supervision and
conduct of government hitigation in the federal courts. See
28 U.S.C. 516. Performing this function, Pepartment
attorneys are well equipped by training and experience to
make law enforcement judgments. As litigator for. other
federal departments and agencies, this Department can
insure that the government maintains consistent positions
on matters of common interest to all government agencies.
Moreover the Department, through the loeal United States
Attorneys, is able to establish effective continuing relation-
ships with the various federal courts which maximize the
government’s prospects for successful law enforcement.

It is also somewhat misleading to suggest that “in practice
the Commission almost always has represented itself before
the courts.,” The Department has never hesitated to. call
upon Commission attorneys for assistance in presenting the
government’s position when it concluded that such presenta-
tion could best advance that position, but supervision and
control of the litigation has remained the law enforcement
responsibility of, Department attorneys. This division of

responsibility has worked well in" the past, and should be

maintained.

The Department’s role in conducting litigation on behalf
of the Federal Trade Commission hss been considerably.

clouded by enactment of sections 408(d) and (e) of Public
Law 93-153, which appear to authorize the Commission to
initiate and conduct civil litigation in its own behalf after

giving the Attorney General ten days to take proposed

action for the Commission. Apparently the Commission is
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no more satisfied with the relationship thus created than is
the Department. The proper solution to problems created by
hasty and incomplete consideration of the Federal Trade
Commission amendments to the Trans-Alaska Pipeline legis-
lation, we believe, is repeal of sections 408(d) and (e) of
Public Law 93-153. This was also the position stated by the
President in- reluctantly accepting these provisions only
because of the Nation’s pressing need for legislation author-
izing construction of the pipeline. ‘

The Department strongly opposes enactment of section
206 of H.R. 7917.

Your committee believes that litigation on behalf of the United
States Government requires coordination through a single department
or agency of the United States. To do otherwise would result in
hopeless confusion and ofttimes lead to the undesirable result of
various departments and agencies of the Federal Government taking
conflicting positions on issues of public policy. Traditionally, the At-
torney General has coordinated and controlled litigation on behalf
of the United States. :

Accordingly, section 204 of the legislation amends the Federal
Trade Commission Act so as to permit the FTC to appear in any
civil action in its own name through its own legal representative only
with the concurirence of the Attorney General.

SECTION 205—AUTHORIZATIONS OF APPROPRIATIONS

This section would authorize appropriations for the overall opera-
tion of the Federal Trade Commission. It would authorize $41 million
for fiscal year 1975, $45 million for fiscal year 1976 and $49 million for
fiscal year 1977. It should be emphasized that these amounts are
not approprigtions but authorizations of appropriations and have the
effect of placing a ceiling on the amount which can be appropriated
for a fiscal year. To place these authorizations in perspective it may
be helpful ta know that $28,354,000 was appropriated for operations
of the FTC for fiscal year 1973, $32,236,000 was appropriated for
such purposes for fiscal year 1974 with an additional amount of
$260,000 expected to be appropriated for fiscal year 1974 in a supple-
mental appropriation. For fiscal year 1975 the President’s budget
requests $38,104,000 for the operation of the Commission:

For fiscal years ending after June 30, 1977, the legislation provides
that only such sums imay be appropriated to carry out the FTC'’s
operations as are authorized by law. o

Your committee believes that more systematic and therefor more
effective legislative oversight of the activities of the FTC will result
from providing for authorization of appropriation for the Commis-
sion’s operations. :
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Cost

It is estimated that Title I (consumer product warranties) will
result in an average additional cost per year following enactment as
follows:

Staff AtbOTNeYS o $417, 800
Clerical personnel . _________ . __ o ______ 94, 500
Overhead cost___ . __ o _.__ 297, 700

Tobal - oo e 810, 000

Total annual additional cost of Title I : $810,000.
It is estimated that Title II (FTC Act Amendments) will result in
an average additional cost per year following enactment as follows:

Staff attorneys_ . e $200, 000
Clerical personmel. . e 40, 000
Overhead cosb- . - e 153, 000

Total - e 411, 000

Total annual additional average cost of Title II following enact-
ment: $411,000. ‘ '
Total annual additional cost of Titles I and II: $1,221,000.



Acexcy COMMENTS

FeperaL Trape CoMMISSION,
Washington, D.C., March 11, 197).
Hon. Hariey O. STAGGERS, '
Chairman, Committee on Interstate and Foreign Commerce, House of
Representatives, Washington, D.C.

Dear Mr. Cuairmax : The Commission has been asked by the Com-
mittee stafl to comment on the provisions of H.R. 7917 as reported
out of the Subcommittee on Commerce and Finance on November 27,
1973. Our remarks on the entire legislative proposal will be sent to
the House Interstate and Foreign Commerce Committee separately.
However, at this time we would like to comment on several features
of H.R. 7917 which are similar to provisions contained in Public Law
93-153, the Trans-Alaska Pipeline Authorization Act which was
passed by the Congress on November 16, 1973. T

Section 202 of H.R. 7917 would increase the civil penalty for each
violation of a final commission order from $5,000 to $10,000. Section
408(c) of Public Law 93-153, which is now effective, authorizes a
$10,000 civil penalty for violations of Commission orders. Conse-
qulently, the Commission suggests that Section 202 of H.R. 7917 be
deleted. . '

Section 204 would amend Section 13 of the Federal Trade Commis-
sion Act (Act), 15 U.S.C. 53, by recodifying the authority of the
Commission to seek injunctions in aid of the administrative process
in instances where acts or practices which are unfair or deceptive have
occurred or are threatened. This authority as well as authority to simi-
larly enjoin unfair methods of competition was granted to the Com-
mission when Congress amended Section 13 of the Act by passing
Public Law 93-153. '

The Commission strongly prefers the language of P.L. 93-153 to
that of Section 204 of HL.R. 7917. Section 204 would cut back on
recently acquired anthority. to seek injunctions to halt anti-competitive
pract%ces’.zFor these reasons, we urge that Section 204 be deleted from
H.R. 7917. o ,

Section 206 would add to Section 5 of the Act, 15 U.S.C. 45, a new
subsection (m) which clearly authorizes the Commission, after notifi-
cation to the Attorney General, to appear in any of its civil litigation
through its own legal representative. The Commission supports enact-
ment of Section 206. ' S

The Commission’s present authority is contained in Sections 5{m)
and 15 of the Aet, 15 U.S.C. 45(m) and (56), as amended by Sections
408 (d) and (e) of Public Law 93-153, and in certain respects differs
from Section 206. Section 5(m) is a general provision which allows
the Commission to represent itself “after formally notifying and con-
sulting with and giving the Attorney General 10 days to take the ac-
tion proposed by the Commission.” Section 16 contains a separate pro-

(55)
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i ivi i ifically, Section 16
ith respect to civil penalty actlons. Specifically,
iz(;ﬁfle*}eg‘tlhe Corgmission to “(a) certify the facts to the Attorney Gen-

eral, whose duty it shall be to cause appropriate proceedings to be

ought . . .; or (b) after compliance [with the general provisions
glfogegc‘zion 5(’m)],( i‘zself cause such appropriate proceedings to be
brought.”

‘eve that the recently enacted amendments to the Federal
Tﬁe l()le(l)ﬁlmission Act may g%:re rise to some confusion as to the ’1%}];1)_
propriate roles of the Coommission and the Department of Justice. : e
Commission, as an independent law enforcement agency, favors ac—
tion 206 of FL.R. 7917 because it would clarify our relationship to ﬁe
Executive Branch by assuring that its htlgaglon is conducted in the
manner best calculated to achieve the agency's enforcement goals. "
In practice the Commission almost always has represented ﬁtse
before the courts, and because the Commission’s attorneys have ,t le; ex-
perience and expertise that attends familiarity with the agency’s Igll-
ness, the Commission has achieved a _comnpendable regord. Because ;
independence of this expert agency 1S so important to enforcement o
the nation’s consumer protection and antitrust laws, the Commission
fully endorses Section 206 of H.R. 7917,

irection of the Commission.
By direction o the Cuaries A. Tosix, Secretary.

Frperal. TrapE COMMISSION,
Washington, D.C., April 29,1974.
. HarLey O. STAGGERS
Igi?girman, Committee on Interstate and Foreign Commerce, House
of Representatives, Washington, D.C. o .

Dear Mg, Crareyax: The Committee’s staff has advised the Com-
mission that the House Interstate and Foreign Commerce Committee
is now considering H.R. 7917. In my letter of March 11, 1974, the
Commission’s views concerning Sections 202, 204, and 206 of the bill
were communicated to you. The purpose of this letter 1s to express
the Commission’s views with respect to certain provisions i Title 1T
upon which we have not previously commented.

As you know, the Commission has previously endorsed compre-
hensive warranty legislation, and it is pleased to repeat that endorse-

ment now. There are so many salutory features of the bill - which we -

support that specific comment as to each is not practicable. Therefore,
our current comments shall be restricted to the rulemaking provisions
of both Title I and Title II of H.R. 7917. In our view these provisions
are critically important and should be amended. E

Section 203 of H.R. 7917 would codify new procedural requirements
for making trade regulation rules respecting acts or practices which
are unfair and deceptive within the meaning of Section 5 of the Act,
15 U.S.C. § 45, and, in addition, vest in the United States Court of Ap-
peals jurisdiction to review the administrative proceedings under what
is commonly referred to as the “substantial evidence” test. After se-
rious consideration of these provisions, the Commission must adyise
the Committee that it is strongly opposed to Section 203.
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As the Committee knows, the decision by the District Court for the
District of Columbia in National Petroleum Refiner’s Association V.
Federal Trade Commission, 340 F. Supp. 1343 D.D.C, (1972) cast some
doubt on the Commission’s authority to promulgate substantive rules.
However, these doubts were 1aid to rest last year by the United States
Court of Appeals which reversed the.District Court’s decision in a
lengthy and scholarly opinion reported at 482 F.2d 672.

On February 25, 1974, the Supreme Court declined to review the de-
cision of the Court of Appeals. 42 L.W. 3485 (No. 73-806). In view of
the successful conclusion of this litigation, the Commission considers
that there is no need for legislative reaffirmation of its rulemaking
authority. ‘ ,

Quite apart from the lack of any necessity for legislation, our objec-
tions to the provisions of Section 203 are based upon the substantial
differences between our present authority and the limitations on that
authority embodied in the proposal.

* First, the bill would appear to restrict the Commission’s existing au-
thority to promulgate rules to prohibit “unfair methods of competi-
tion.” The Commission perceives no reason for curtailing its powers
in this area. Admittedly, the Commission’s consumer protection re-
sponsibilities are more conducive to the rulemaking process, and, for
this reason, the Commission does not foresee a high level of rulemaking
activity in the antitrust area. That is not to say, however, that rule-
making is not an appropriate or an effective regulatory device for
antitrust enforcement. For instance, where the legality of identical,
similar, or related practices of an anticompetitive nature may be ad-
dressed responsibly and more efficiently in a single proceeding than in
a case-by-case adjudication, law enforcement by rulemaking would be
considered more favorably. We may also wish to consider formalizing
some guidelines which now trigger an adjudicatory proceeding when
they are infringed. Finally, it should be noted that some practices, such
as the failure to post octane ratings involved in the National Petroleum
Refiner’s case, constitute both an unfair trade practice and an unfair
method of competition. These should be handled in a single proceed-
ing in which the Commission’s full authority over all activity in vio-
lation of the Act may be exercised.

Second, the bill imposes a trial-type procedure on the rulemaking
process which is (except in rare cases not applicable to the Commis-
sion) inappropriate. At present, the Commission adheres to the re-

quirements of the Administrative Procedure Act (APA), 5 U.S.C.
558. These existing procedures require that the Commission publish the
proposed rule in the Federal Register, invite interested persons to sub-
mit written comments, views, and data bearing upon the propriety of
the proposal, and publish a concise statement of basis and purpose
when the rule is promulgated. In addition, the Commission allows oral
presentation of views in virtually all proceedings and provides a com-
prehensive and detailed statement of basis and purpose in conjunc-
tion with publication of the rule.

Section 203 purports to grant an “informal” hearing. Yet by
requiring in every instance a hearing at which participants are al-
lowed to present evidence, to cross examine witnesses, and to adduce
rebuttal testimony, Section 203 does no less than mandate formal, on-
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the-record rulemaking functionally equivalent to that required by 5
U.S.C. §§556 and 55%: This requirement will, in our judgment pre-
vent the Commission from expeditiously fulﬁlimg its responsibilities.

There may be particular proceedings, as contemplated by & U.S.C.
553, in which no oral presentation is justified on the basis of the writ-
ten comments submitted in response to the proposed rule. A manda-
tory hearing in such instances would result 1n a needless expenditure
of Commission resources. Most frequently, both because broad factual
issues may be disputed and because the written comments may reflect
a diversity of opinion, an opportunity for oral presentation will be
justified. In such instances, the Commission has provided in the past
and will continue to provide a forum for oral presentations.

Were Section 203 to be enacted, it-is not difficult to foresee a battery
of lawyers adducing sworn testimony, whether initially or in.re-
buttal, on a variety of policy, legal, and insignificant factual matters
which are more properly addressed in argument or written comments.
Rulemaking proceedings before other agencies, notable examples being
the Food and Drug Administration and the Interstate Commerce
Commissiom, have experienced such practices with adverse results.

The Commission is not umnindfgxl of the procedural safeguards
Section 203 is designed to extend to interested persons, but on balance
strongly believes that with its present authority the Commission can
achieve necessary safeguards and, at the same time, maintain the
flexibility necessary to respond fairly and expeditioqsiy to the reali-
ties presented in rulemaking proceedings. The Commission has a long
history of conducting its business with due regard for the rights of
participants before it, If the Commission is too niggardly in protection
of these rights, the courts are empowered to review the proceedings and
can be expected to correct any prejudicial error.

In the Commission’s view, its rulemaking procedures compare (and
favorably so) with the procedures employed by Congress in the legis-
lative process. Indeed, the Commission’s rulemaking process is di-

s rectly analogous to the legislative process. Examination of the rela-
tionship between the rulemaking function and the lawmaking function
performed by adjudicative tribunals (including the Commission and
the courts) is also fruitful. Adjudicative tribunals make law in in-
dividual cases and the law they make, through the principle of stare
decisis, affects persons who are not parties to the proceedings, who
have no notice of the proceedings, and who are not allowed to submit
comments or views (let alone evidence) on the isues. Even as.to per-
sons who are parties to the adjudication, evidence may not be sub-
mitted on questions of law. Thus, we believe that the rulemaking
procedures of the Commission also compare favorably to the law-
making functions of adjudicative tribunals. ‘

Third, Section 203 would require an “economic impact statement.”
At present the Commission attempts to take into account the impact
of its rules, but it does not always hold that such assessments are rele-
vant. For example, if the extent of a fraudulent praectice is difficult to
measure (some defy estimation) and the public is prejudiced by the

practice, the Commission believes the public interest does not require . i

an inquiry into the precise scope or extent of the fraudulent practices
or the effect their epssation would have on certain businesses. That
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someone is forced: to reduce or abandon business based on ille i
Illty; proscrlbed by the rule is immaterial, for violations of th%gi]é%;g tal;‘re
g vrm% amorphized into legal behavior de nding upon economic im-
ﬁ hco - or e.xam;fle, the business failure of itinerant home repairmen
) Ervxved solely on fraudulent practices would be salutory. At the
ame time the laborious efforts hecessary to calculate the precise im-
pact of any such rule would tie up Commission financial and man
poger rtel.';so%rc? with little public benefit, - ’ )
ourth, Section 203 raises many questions of inter i -
ggrtln_g from well-settled terms a(zl)d adminjstr&tivgr?;gl(gérﬁ:}; %2
\nowing the skill and inclinations of the FTC bar we believe tlfesé
questions will create fodder for the litigation mill and may well re-
quire extended and costly court battles for resolution. The right to
Cross examine witnesses by parties who could not in “good Faith”
agree to group Jepresentation (however unreasonable their bona
Jides), mt},p}ed with the inquiry into what issues “are not adequatel
pres‘?qted in the group representation; the determination o wha}t;
ige s1mﬂat‘*‘ Interests” giving rise to group representation; the right
gonduqt such cross examination as may be required” on an isgue
and how it differs, if at all, from the traditional right to conduect full
Cross exammation; the question of who determines what issues con-
gﬁm a “material fact” and the determinative criteria to be employed; -
the definition of an a“advisory” rule vis ¢ vés an “administrative” rule:
- i.quesmon of what is sufficient “particularly” when ublishing N
?t(; l;fée oé p;opospd rule; and the fact that the “substaritial evidence”
Sranc ail’" ho feview may imply adjudicatory proceedings in an “in-
da ’ earing are but a few of the issues which certainly will en-
gfﬁin. ﬁr itigation, all of it, in our view, to the detriment of the public
whic tmsust await judicial resolution. More important, however, is the
g?léﬁc 5 ection 203 could have in upsetting the well established roles
0 7.de ommission and the courts. If parties are entitled to present
: ;ulenéae' on the rule, presumably including evidence on the policy
t_‘hvo éve s 1t appears that the traditional deference courts have paid to
'?l ommission’s expertise and discretion in formulating remedies
WIFi%SQ’fI‘CﬁIﬁC?[d to ti;lge “substantial evidence” standard.
. . @ 1 contains numerous provisions which requi
;:;I&Iggl;g;glggs iﬁlﬂ})ée?entaﬁloni“’h%g Sef%tion 110(a) (2():1 a;(i)af::‘l?tlf;
: \n Tormal rulemaking for promuleati
setting forth requirements for an infogmal- dIi)s utglggttt]g;ngrft mxl'g?
cedure, Section 109 would require that every rule setting forth gub—
stantive requirements to be followed by industry be promulgated pur-
rleiha;II]; CE(;}(’ gi)en Sali%go?:,) f((:ﬁr)n?%)}zfg;ed(%l;e? reseribed in Section 203
"hus Sectior : 1) (B}, (b) (3), and (d) as
well as Sections 103((3?),, 106, and 111(c) (2 eac ; (@)
shal} be made in “accorgiance with Secgzi(zrg 1)09’?,@?(3?%85;&{%15 }é?)% r’lf‘lﬁz
;)nly rules with substantive effect which the Commission is authorized
tﬁ prom}glga,te under the less formal requirements of 5 17.S.C. § 558 are
95(:: which waive prohibitions against certain conditional warranties
The Commission firmly believes that its use of 5 U.S.C. 553 is ade-
q%a«te to protect the procedural rights of the industries which will be
g icted by its rulemaking endeavors. We must also assume that the
ubcommittee on Commerce and Finance considered those procedures
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adequate to protect consumers when waivers of warranty requirements
are sought by the regulated industries. In any event, the Commission
holds the firm conviction that the procedures contemplated by 5 U.S.C.
553 are no less applicable to the waiver of regulatory obligations than
to the establishment of such obligations. Consequently, we urge that
the present Section 109 be deleted and in its stead the following lan-
guage be adopted : :
Sgc. 109. The Commission is authorized to establish rules
for the implementation of this title pursuant to section 553
of title 5, United States Code. '

This language is consistent with that contained in Section 109 of
S. 856 and would provide that all persons interested in a proposed
rule have the opportunity for oral presentation while avoiding the
extreme expense and delay attendant to formal rulemaking.

A final point should be made concerning the impact of Section 203
on the Commission’s budget. Although their precise cost consequences
cannot be estimated with any degree of certainty, the Commission is
concerned that the provisions of Section 203 could result in substan-
tial additional costs in the form of delay. As we have indicated, this
section of the bill establishes a procedure for promulgating trade
regulation rules that depart materially from the traditional and well-
established procedures of the Administrative Procedure Act. Since it
is reasonable to expect that these uncertainties will give rise to pro-
tected administrative hearings and court litigation, years of delay may
be encountered in defining authoritatively the requirements of this
section and promulgating rules thereunder. » ]

The costly delays which invariably result from efforts to superim-
pose trial-type procedures such as cross-examination upon the tradi-
tional rulemaking process are extensively documented. The drafters of
the Administrative Procedure Act thoroughly considered and then
rejected the notion that rulemaking would be fairer or more efficient
if conducted as an adversary proceeding. The Attorney General’s Com-
mittee to study Administrative Procedure similarly rejected such pro-
cedures as a general proposition, and cited at page 10 of its Report
three examples of adversary rulemaking which it found to be “cum-
bersome and expensive.” -

Commentators have almost universally reached the same conclusion.
Typical are J. Landic, Zeport on Regulatory Agencies to the Presi-
dent-Elect (1960) at page 17; Shapiro, The Choice of Rulemaking or
Adjudication in the Development of Administrative Policy, 78 Har-
vard Law Review 921 (1965) ; Reich, The Law of the Planned Society,
75 Yale L.J. 1227 (1966) ; Robinson, 7ke Making of Administrative
Policy; Another Look ot Rulemaking and Adjudication and Adminis-
trative Procedure Reform, 118 U. Pa. L. Rev. 485 (1970).

Professor Davis’ celebrated Administrative Law Treatise (1958),
which is extremely eritical of the use of trial-type hearings in rule-
making was cited by W. W. Goodrich, as General Counsel, FDA, in
The FDA’s View on Procedural Rules, 23 Food, Drugs and Cosm.
L.J., 481, 485 (1968), wherein he stated “[The major problem with
rulemaking at FIDA] is the problem of protracted, trial-type proceed-
ings almost to the breaking point by delay and by great financial eun-
pense (emphasis added).”
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A final and most significant commentary is the criticism of forn; 1
gﬂemakmg voiced by the Administrative Conference of the Unites.td
States in Recommendation 72-5, contained in its Procedures for
Adoption of Rules of General Applicability (Dec. 14, 1972), which
:tropgly advocates the use of the informal rulemaking procedures es-
fablished by Section 553 of the Administrative Procedure Act, and
recommends that agencies currently required to use formal rule-
making procedures take action to amend their statutes, :

In short, the central theme of all of these comments and recom-
mendations is the cost and delay which characterize formal rule-
making, and the consequent ineffectiveness of such rulemaking. ‘Aec-
cordingly the Commission reiterates its grave concern reoardiﬁg the
provisions of Section 208, and respectfully urges the Committee to
reconsider the advisability of abandoning the proven rulemaking
;;r(gcedures set forth in Section 553 of the Administrative Procediire

By direction of the Commission,

Crarues A. Tosin, Secretary.

-

FI;J;ER%L Trape Commission,
askington, D.C'., May 16, 197},
(P};b)n: HARLI;,’;( O. Staceers, geots Hay 16,1974
shazrman, Committee on Interstate and Foreign Commerce, Hous
Representatives, Washington, D.C. 7 : Houseof
Dear Mr. Cuarmaw: On April 29, 1974 v
[RMAN ! s , we forwarded to you our
comments on Section 203 of HLR. 7917. At that time we also hagl hoped
to discuss Section 207 ; however, our comments on that Section were
not fully prepared. Since we felt it urgent to apprise you and the
inizmbersfof Ifh()fs .(ljlommlttee about mgr objections to the rulemaking pro-
‘1s10ns of the bill as soon as possible, we decided in fav 1
a sEpapatﬁ legter on Section 207, ’ vor of sending
. Basically Section 207 represents an attempt to provide the Commis-
ston with new, limited authority to seek judicial redvess for consumers
n‘qure@ by acts or practices that are found to be in violation of final
QommlS&Oh orders. However the provision is susceptible to two dif-
ferent constructions, one narrow, the other expansive. If construed
narrowly, Section 207 would permit a consumer redress action against
only those parties specifically covered by a Commission order, IF con-
strued expansively, Section 207 would permit institution of actions
seeking consumer redress against anyone who engaged in activity
identical or similar to that preseribed by the provisions of one or
more Commission orders as long as such persons had actual or implied
ko ’i)‘;lvledcge of the pertinent orders. '
e Commission supports the basic principle of consumer redress
feﬂectqd in this provision, but is constrained not to endorse the legis-
ation 1in its present form, Our reasons are several, They involve the
criteria for and extent of liability authorized by Section 207 and the
forum in which these matters are to be adjudicated. In addition there

,ltgeenézsrtmn technical difficulties for which we shall suggest amend-
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Before addressing these points we believe the Committee _shpul,d
be aware of the impact Section 207 will have on the Commission’s
ability to obtain the cease and desist orders which are intended to serve
as the basis for subsequent consumer redress actions. Between July 1,
1971 and January 31, 1974, four hundred and forty (440) complaints
in the consumer protection area were approved by the Commission.
Approximately two-thirds of these resulted in consent orders. Thus,
it can be seen that the consent order process is very important to the
swift disposition of Commission business. We anticipate that no mat-
ter how it- is ultimately construed, Section 207 may have a chilling
effect on the willingness of prospective litigants to forego a full adjudi-
catory hearing when they consider that a consent order may be a
prelude to a damage suit against them or others potentially affected
by an order. : )

This probable impact on the consent order process will carry over
to the adjudicatory process in two respects. First, a decline in consent
orders will result in additional full hearings on those complaints which
otherwise would have been settled informally. Second, the interest of
those similarly situated to a respondent before the Commission, and
thus candidates for consumer redress actions, will likely be felt in
the attempts of such potential defendants to intervene or participate
in the adjudicatory proceedings. We mention these inevitable conse-
quences because the Commission’s workload in obtaining cease and
desist orders will be substantially increased even before efforts to
implement the consumer redress provisions of Section 207 are initiated.

CRITERIA FOR AND EXTENT OF LIABILITY

The Senate, in considering a parallel consumer redress provision in
S. 856, expressed its concern over the provision’s probable impact on
the Commission’s ability to secure consent orders. See S. Rep. No.
93-151, 93rd Cong., 1st Sess., p.29 (1973). In our view, however, it
did not resolve the dilemma by limiting the effect of the order to
prima facie status in the subsequent suit. .

Section 207 is uninformative on the question of specific effect to be
accorded Commission orders in suits it brings to redress consumer
injuries. If the question remains unresolved, prottracted litigation on
this point is a real possibility. .

If the section is to be construed narrowly, we recommend that it
be amended to state explicitly that Commission orders are to be given
conclusive effect, except that an order entered upon consent may by
its terms provide otherwise. This amendment, in addition to clarify-
ing Section 207, preserves the integrity of orders issued after adjudica-
tion and appellate review by giving them the res judicata effect to
which they are entitled, thus preventing district courts from second-
guessing the Commission and the circuit courts of appeals. In addi-
tion, flexibility to insist upon a similar conclusive effect, prima facie
effect, or no effect at all is provided to the Commission in consent order
procedures, . . .

On the other hand, if Section 207 is to be construed broadly to impose
liability on anyone violating any Commission order, the effect of such
“orders in district court litigation would post questions on at least two
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issues: (1) whether the district courts would be required to follow or
permitted to disregard the Commission’s expert judgment, as reflected
In its orders, that certain acts or practices constitute a violation of the
Federal Trade Commission Act; and (2) having found a violation of
the Act, whether the remedtal measures ordered by the court may, if
they are different in form and extent from relief required by the
Commission in the basic cease and desist order, serve as a lever to re-
open a Commission order and subject it to collateral attack.

On the first point, that is whether the courts may disregard the
Commission’s holding that certain practices violate the law, we sug-
gest that the Commission’s holding must prevail so long as it is a
reasonable construction of the Act. Otherwise, the spectre of numerous
different courts interpreting the Act in different ways among them-
selves and from the Commission could become a reality. Such a con-

“trariety of precedential standards would be destructive of uniform

national policy on trade regulations. Consistent national policy is
necessary for both the fair administration of consumer protection laws
and the guidance of the business community which requires a degree
of certainty that its activities are consistent with legal standards.

Unfortunately, Section 207 will not foster necessary consistency in
trade regulation law. Admittedly, it may be argued that parties bound
by an order may not relitigate issues in a subsequent proceeding before
a district court. It may be argued also that under the principle of
stare decisis persons who are not parties to a Commission order should
be bound by the law of the order when there has been an adjudication,
particularly when followed by appellate review. However, these argu-
ments reflect only possibilities in the face of ambiguous statutory
language. The Committee may, as did the Senate, articulate in legisla-
tive history a precise effect to be accorded an order. While we believe
the effect should be conclusive as to the law the district courts must
follow in these two situations, other considerations may obtain when a
consumer redress action is premised on a consent decree.

The consent order process differs from an adjudication in that the
guarantee of a comprehensive consideration of facts publicly adduced,
evaluated, and relied upon in fashioning relief may be lacking. For
instance if a major corporation with a large, nationwide share of a
market were sued for violation of the provisions of a consent order
entered against a much smaller regional establishment, it might be
argued that the respondent agreed to consent merely to avoid the
time, money and effort involved in adjudication, and not because of
legal culpability. Under these circumstances it could be effectively
argued that the Commission had engaged in no less than rulemaking
through the consent order process and, thus, circumvented the re-
quired public notice and participation.

The obvious dilemma 1nherent in consumer redress actions based on
consent orders is not insoluble. District court referral of precedential
issues to the Commission for initial determination utilizing the pri-
mary jurisdiction of the Commission would accomplish this purpose
and, is discussed in our comments on the proper forum for consumer
redress. ‘ '

Whether a district court’s findings that a particular form and ex-
tent of relief is warranted in an action can operate to reopen a previ-
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ous Commission order requiring a different form or extent of relief is
a more remote, but still serious consideration. Accordingly, we sug-
gest that the Committee’s report make it clear that Section 207 is not
intended to alter the principle that all final Commission orders are
inviolate to collateral attack.

At least as disturbing as the potential problem of collateral attack
on Commission remedies—indeed, more disturbing—is the recognition
that the section limits redress to violations occurring after an order
becomes final. Violative activity before an order becomes final is effec-
tively immunized against redress in an action under Section 207, This
result is highly incongruous since the Commission possesses authority

pursuant to Section 5 of the Act to require redress for acts and prac-

tices which it has found to violate the Act. Considering, therefore, that
adjudicatory proceedings must take place in either the Commission or
the courts, there is no advantage in the first instance to a court proceed-
ing when the Commission can extend more effective relief.

In instances where consumer redress may not be required in the
first instance, but industry-wide practices prevail, we would probably
prefer to promulgate rules defining violative conduct (all who would
be affected would be given notice and could participate) ; enforce the
rules in proceedings %rought on complaints wherein the issue would
'be whether the rule was violated (consumer redress might be ordered
in appropriate cases) ; and for subsequent violations of an order, seek
consumer redress so that the Commission order may be given res
judicata effect.

CHOICE OF FORUM

Under either version of Section 207, the broad or the narrow, the
authority to seek redress for acts “substantially similar” to those cov-
ered by a Commission order suggests that the courts, rather than the
Commission, may have primary jurisdiction to determine in a trial de
novo what acts are “substantially similar” (there is also the necessity
to determine the effect to be accorded the law of a consent order dis-
cussed above). Such a construction of Section 207 would upset
the balance between the courts and the Commission by placing in

~the courts responsibility to interpret the scope and effect of Commis-.

sion orders and to fashion policy under the Federal Trade Commission
Act. The Supreme Court recently has reiterated that sound public
policy militates against such a result. In Weinberger v. Bentex Phar-
maceuticals, Inc., 93 S, Ct. 2488, 2494 (1973), Justice Douglas, speak-
ing for unanimous Court, stated :

We conclude that the District Court’s referral of the “new
drug” and the “grandfather” issues to FDA was appropriate,
as these are the kinds of issues peculiarly suited to initial de-
termination by the FDA. Asthe District Court said : “Evalua-
tion of conflicting reports ds to the reputation of drugs among
experts in the field is not a matter well left to a court without
chemical or medical background.” * * * Threshold question
within the peculiar expertise of an agency are appropriately
routed to the agency, while the court holds its hand. As we
stated in Far Eastern Conference v. United States, 342 U.S.
570, 574-575, 72 S. Ct. 492, 494, 96 L. Ed. 576: “ . .. in cases
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raisingissues of fact not within the conventional experience of
judges or cases requiring the exercise of administrative discre-
tion, agencies created by Congress for regulating the subject
matters should not be passed over. This is so even though the
facts after they have been appraised by specialized competence
serve as a premise for legal consequences to be judicially de-
fined. Uniformity and consistency in the regulation of busi-
ness entrusted to a particular agency are secured, and the
limited functions of review by the judiciary are more ration-
ally exercised, by preliminary resort for ascertaining and in-
terpreting the circumstances underlying legal issues to agen-
cies that are better equipped than courts by specialization, by
Insight gained through experience, and by more flexible proce-
du re.” And see Port of Boston Marine Terminal Associationv.
Rederiaktiebolaget T'ransatlantic, 400 U.S. 62, 68, 91, S. Ct.
203, 208, 27 L. Ed. 2d. 203; Ricci v. Chicago Mercantile K-
change, supra, 409 U.S. at 304-306, 93 S. Ct. at 581-593.

Thus, notwithstanding which version of Section 207 the Committee
adopts, the Commission urges that the section be amended to make it
clear that primary jurisdiction over determining the scope of Com-
mission orders and whether acts are “substantially similar” to those
expressly prohibited by an order, resides with the Commission. In view
of the fact that it may not always be possible to make such determina-
tlons prior to Instituting a district court action, we further urge that
the Commission be given the opportunity to make these determinations
either before or after institution of the litigation.

While the Commission believes that either version of Section 207
may be made workable with the amendments suggested, both would
be far less than ideal. We would emphatically prefer to see the au-
thority for consumer redress vested in the Commission. Accordingly,
we suggest that the Federal Trade Commission Act be amended to
authorize the Commission to order such consumer redress as may be
necessary to remedy the effects of violations of Commission. orders.

The advantages of empowering the Commission to exercise this con-
sumer redress authority are evident. As we have indicated earlier, the
Commission possesses acknowledged expertise in the consumer protec-
tion field. Given this expertise and familiarity with the record of pro-
ceedings upon which consumer redress will be based, there is an ob-
vious economy to conducting all proceedings before the Commission. In
addition to relieving already overburdened district courts of this liti-
gation, the amendment would assure a uniform national approach to
consumer redress by consolidating the judgmental expertise in one
body. Finally, judicial review will be preserved since Commission or-
ders may be tested in appropriate courts of appeals.

The Commission has taken steps within the past few years to in-
corporates elements of consumer redress into its orders. In addition to
corrective advertising, Commission orders have required restitution of
money, recission and specific performance of contracts, and other re-
medial measures. Thus, the Commission is already familiar with the
various factors and mechanics of consumer redress. The amendment
would logically extend the exercise of that function from one that is
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collateral to the cease and desist order to one that effects administra-
tive implementation of orders previously entered.

TECHNICAL AMENDMENTS

The limitation of two years between entry of a final order and In-
stitution of the litigation}i,s too short a period. In view of the fact that
the time within which an action may be taken is computed from the
date the Commission’s order becomes final, persons violating an order
after two years are effectively immunized against a consumer redress
suit. We suggest that a limitation of two years (as with most statutes
of limitation) be computed from the date the order 1s violated.

If the narrow version of Section 207 is adopted, the Commission

* recommends that the notice provision be deleted, for in view of the
requirement of Subparagraph A that the specific acts or practices
against which the Commission can institute consumer redress actions

are those which . . . are the same as or substantially similar to th,G;

acts or practices to which the cease and desist order * applied; . . . ,"

we fail to see the public interest in imposing the ‘?ddmona,l requlre(i
ment of Subparagraph B that the acts or practices “. . . Wwere engage
in with actual knowledge or knowledge fairly implied that such acts
or practices were unffai;?1 og degz,eptive to consumers within the meaning
tion 5(a) (1) of the Act. . .
Of%?ﬁally Vée )Igoi)nt out that Section 207 does not specify that 1t§
provisions are applicable to only those persons, partnerships gn
corporations subject to Commission jurisdiction pursuant to :: ec-
tion 5(a) (6). To rectify any ambiguity we suggest that the sec 1§il
be specifically amended to state as follows (Committee print, p. 34,
at line11) : . .
. ... the Commission may institute civil actions [against
such persons, partnerships, or corporations] in the district
courts of the United States . . .

By direction of the Commission.

itted. ‘ '
Respectfully submi Cuarues A. Topiw, Secretary.

re——

DEPARTMENT OF JUSTICE,
' Washington, D.C., May 10, 1974.
Hon. HarLey O. STAGGERS,

Chairman, Committee on Interstate and Foreign Conumerce, House

of Representatives, Washington, D.C.

Dear Mg, Crratrmax : This letter sets forth the views of the Depart-
ment of Justice with respect to H.R. 7917, the Consumer Product
Warranties and Federal Trade Commission Improvements Act of
1973, which is pending before your Committee, and with respect to.
the report of the Federal Trade Commission concernmng that bill.
Because the Commission’s comments are limited to Title II of the

proposed legislation, our comments herein are similarly directed.

146, “an order of the Commission to cease and desist from actg or lfz,‘?.ctices which are

anfair or deceptive to consumers and proscribed by Section 5{(a) (1}, . .
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Section 202 of H.R. 7917 would increase the maximum civil penalty
for each violation of a final Commission order to $10,000. We agree
with the Commission that, since such an increase has already been
accomplished by section 408(c) of Public Law 93-153, the Trans-
Alaska Pipeline Authorization Act, enactment of section 202 is
unnecessary.

We Wou{d further agree with the Commission that section 13 of
the Federal Trade Commission Act, 15 U.S.C. 53, as amended by
Public Law 93-153 is both more comprehensive and more desirable
than section 204 of the bill. Under present law the Commission can
seek injunctive relief in federal courts, in aid of its administrative
jurisdiction, in cases involving consumer fraud and trade restraints.
Section 204 would limit this authority to consumer fraud situations.
Although the Department would agree that these situations present
the most compelling need for interlocutory relief, we have no objec-
tion to retaining Commission authority to obtain injunctions pend-
ing administrative action in appropriate cases of trade restraint.

e differ strongly with the Commission with respect to its support
for section 206 of the proposed legislation, which would authorize the
Commission to supervise, and in its discretion to conduct its own eivil
litigation. While the Commission is, in a sense an “independent law.
enforcement agency,” as it describes itself, its law enforcement is
based upon an administrative process rather than a judicial process.
The kinds of orders which the Commission issues in enforcing the
statutes for which it is responsible are not essentially different from
the kinds of orders which other regulatory commissions and agencies
issue in enforcing their statutes. When it becomes necessary to enforce:
agency orders in judicial proceedings, the Department of Justice has
generally been responsible for management of the litigation on behalf
of the Government. This is but part of the Department’s overall re-
sponsibility for the supervision and conduct of government litigation
in the federal courts. See 28 U.S.C. 516. Performing this function, De-
partment attorneys are well equipped by training and experience to
make law enforcement judgments. As litigator for other federal de-
partments and agencies, this Department can insure that the govern-
ment maintains consistent positions on matters of common interest to
all government agencies. Moreover the Department, through the local
United States Attorneys, is able to establish effective continuing re-
lationships with the various federal courts which maximize the gov-
ernment’s prospects for successful law enforcement.

1t is also somewhat misleading to suggest that “in practice the Com-
mission almost always has represented itself before the courts.” The
Department has never hesitated to call upon Commission attorneys
for assistance in presenting the government’s position when it con-
cluded that such presentation could best advance that position, but
supervision and control of the litigation has remained the law enforce-
ment responsibility of Department attorneys, This division of respon-
sibility has worked well in the past, and should be maintained.

The Department’s role in conducting litigation on behalf of the Fed-
eral Trade Commission has been considerably clouded by enactment
of sections 408 (d) and (e) of Public Law 93-153, which appear to
authorize the Commission to initiate and conduct civil litigation in
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its own behalf after giving the Attorney General ten days to take pro-
posed action for the Commission. Apparently the Commission is no
more satisfied with the relationship thus created than is the Depart-
ment. The proper solution to problems created by hasty and incom-
plete consideration of the Federal Trade Commission amendments to
the Trans-Alaska Pipeline legislation, we believe is repeal of sections
408 (d) and (e) of Public Law 93-153. This was also the position
stated by the President in reluctantly accepting these provisions only
because of the Nation’s pressing need for legislation authorizing con-
struction of the pipeline, ; '

'I:zhe Department strongly opposes enactment of section 206 of ILR.
7917, »
Finally, because so many of the provisions embodied in Title IT of
IL.R. 7917 have already been enacted, while others, such as section 206
discussed above and section 203, a detailed and complex rulemaking
provision, are likely to generate controversy warranting separate con-
sideration, we would respectfully suggest that the Committee give
serious consideration to splitting Title II from the legislation as pres-
ently drafted. Such action might help insure that thig Congress can
complete favorable consideration of the consumer protection provi-
sions embodied in Title T with respect to consumer product warranties.

The Office of Management and Budget has advised that there is no
objection to the submission of this report from the standpoint of the
Administration’s program and that the Administration opposes elim-
inating the exemption for national banks contained in the Federal
Trade Commission Act on the grounds that the financial regulatory
agencies rather than the FTC should be vested with rulemaking au-
thority to determine unfair or deceptive trade practices with reference
to financial institutions.

Sincerely,
W. VinceNT RAKESTRAW,

 Assistant Attorney General.

Cuaxces 1n Existing Law Maoe Y Tue. Bioy, as RerorTeD

In compliance with clause 3 of rule X111 of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown in roman) :

Freperar Trave CommissioNn Acr

* * £ : * * * *

Sec. 5. (a) (1) Unfair methods of competition in o7 affecting com-
merce, and unfair or deceptive acts or practices in or affecting com-
merce, are hereby declared unlawful. ‘

(2) Nothing contained in this Act or in any of the Antitrust Acts
shall render unlawful any contracts or agreements prescribing mini-
mum or stipulated prices, or requiring a vendee to enter into contracts
or agreements prescribing minimum or stipulated prices, for the resale
of a commodity which bears, or the label or container of which bears,
the trade-mark, brand, or name of the producer or distributor of such
commodity and which is in free and open competition with commodi-
ties of the same general class produced or distributed by others, when
contracts or agreements of that description are lawful as applied to
Intrastate transactions under any statute, law, or public policy now or
hereafter in effect in any State, Territory, or the District of Columbia
in which such resale is to be made, or to which the commodity is to
be transported for such resale. : '

(3) Nothing contained in this Act or in any of the Antitrust Acts
shall render unlawful the exercise or the enforcement of any right or
right of action created by any statute, law, or public policy now or
hereafter in effect in any State, Territory, or the District of Columbia,
which in substance provides that willfully and knowingly advertising,
offering for sale, or selling any commodity at less than the price or
prices pr(;spmbe(f in such contracts or agreements whether the person
so advertising, offering for sale, or selling is or is not a party to such
a contract or agreement, is unfair competition and is actionable at the
suit of any person damaged thereby.

(4) Neither the making of contracts or agreements as described in
paragraph (2) of this subsection, nor the exercise or enforcement of
any right or right of action as described in paragraph (3) of this
subsection shall constitute an unlawful burden or restraint upon, or
interference with, commerce. ’

(5) Nothing contained in paragraph (2) of this subsection shall
make lawful contracts or agreements providing for the establishment
or maintenance of minimum or stipulated resale prices on any com-
modity referred to in paragraph (2) of this subsection, between

{(69)
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manufacturers, or between producers, or between wholesalers, or be-
tween brokers, or between factors, or between retailers, or between
persons, firms, or corporations in competition with each other.

(6) The Commission is hereby empowered and directed to prevent
persons, partnerships, or corporations, except banks, common carriers
subject to the Acts to regulate commerce, aiT Carriers and foreign air
carriers subject to the Federal Aviation Act of 1958, and persons,
partnerships, or corporations insofar as they are subject to the Pack-
ers and Stockgards Act, 1921, as amended, except as provided in sec-
tion 406 (b) of said Act, from using unfair methods of competition 1n
or affecting commerce and unfair or deceptive acts or practices in o7
affecting commerce. ) )

{b) Whenever the Commission shall have reason to believe that any
such person, partnership, or corporation has been or is using any un-
fair method of competition or unfair or deceptive act or practice
or affecting commerce, and if it shall appear to the Commission that a
proceeding by it in respect thereof would be to the interest of the
public, it shall issues and serve upon such person, partnership, or cor-

oration a complaint stating its charges in that respect and contain-
Ing a notice of a hearing upon a_day and at a place therein fixed at
least thirty days after the service of said complaint. The person,
partnership, or corporation so complained of shall have the right to
appear at the place and time so fixed and show cause why an order
should not be entered by the Commission requiring such person, part-
nership, or corporation to cease and desist from the violation of the
law so charged in said complaint. Any person, partnership, or cor-
poration may make application, and upon good cause shown may be
allowed by the Commission to intervene and appear in said proceed-
ing by counsel or in person. The testimony in any such proceeding
shall be reduced to writing and filed in the office of the Commission.
If upon such hearing the Commission shall be of the opinion that the
method of competition or the act or practice in guestion 18 prohibited
by this' Act, it shall make a report in writing in which it shall state
its findings as to the facts and shall issue and. cause to be served on
such person, partnership, or corporation an order requiring such per-
'son, partnership, or corporation to cease and desist from using such
method of competition or such act or practice. Until the expiration of
the time allowed for filing a petition for review, if no such petition has
been duly filed within such time, or, if a petition for review has been
filed within such time then until the record in the proceeding has been
filed in a court of appeals of the United States, as hereinafter pro-
vided, the Commission may at any time, upon such notice and in such
manner as it shall deem proper, modify or set aside, in whole or in

»

part, any report or any order made or issued by it under this section.
After the expiration of the time allowed for filing a petition for re-
view, if no such petition has been duly filed within such time the Com-
mission may at any time, after notice and opportunity for hearing, re-
open and alter, modifg, or set aside, in whole or in part, any report or
order made or issued by it under this section, whenever in the opinion
of the Commission conditions of fact or of law have so changed as to
require such action or if the public interest shall so require: Provided,
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however, That the said person, partnership, or corporation may,
within sixty days after service upon him or it of said report or order
entered after such a reopening, obtain a review thereof in the appro-
priate circuit court of appeals of the United States, in the manner
provided in subsection (¢) of this section.

(¢) Any person, partnership, or corporation required by an order
of the Commission to cease and desist from using any method of
competition or act or practice may obtain a review of such order in
the circuit court of appeals of the United States, within any circuit
where the method of competition or the act or practice in question
was used or where such person, partnership, or corporation resides

~or carries on business, by filing in the court, within sixty days from

the date of the service of such order, a written petition praying that
the order of the Commission be set aside. A copy of such petition shall
be forthwith transmitted by the clerk of the court to the Commission,
and thereupon the Commission shall file in the court the record in
the proceeding, as provided in section 2112 of title 38, United States
Code. Upon such filing of the petition the court shall have juris-
diction of the proceeding and of the question determined therein con-
currently with the Commission until the filing of the record and
shall have power to make and enter a decree affirming, modifying,
or setting aside the order of the Commission, and enforcing the same
to the extent that such order is affirmed and to issue such writs as
are ancillary to its jurisdiction or are necessary in its judgment to
prevent injury to the public or to competitors pendente lite. The
findings of the Commission as to the facts, if supported by evidence,
shall be conclusive. To the extent that the order of the Commission
is affirmed, the court shall thereupon issue its own order commanding
obedience to the terms of such order of the Commission. If either
party shall apply to the court for leave to adduce additional evidence,
and shall show to the satisfaction of the court that such additional
evidence is material and that there were reasonable grounds for the
failure to adduce such evidence in the proceeding before the Com-
mission, the court may order such additional evidence to be taken
before the Commission and to be adduced upon the hearing in such
manner and upon such terms and conditions as to the court may
gseem proper. The Commission may modify its findings as to the
facts, or make new findings, by reason of the additional evidence
so taken, and it shall file such modified or new findings, which if
supported by evidence, shall be conclusive, and its recommendation,
if any, for the modification or setting aside of its original order,
with the return of such additional evidence. The judgment and
decree of the court shall be final, except that the same shall be sub-
ject to review by the Supreme Court upon certiorari, as provided in
section 240 of the Judicial Code.

(d) Upon the filing of the record with it the jurisdiction of the

“court of appeals of the United States to affirm, enforce, modify, or

set aside orders of the Commission shall be exclusive.

(e) Such proceedings in the circuit court of appeals shall be given
precedence over other cases pending therein, and shall be in every way
expedited. No order of the Commission or judgment of court to
enforce the same shall in anywise relieve or absolve any person, part-
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nership, or corporation from any liability under the Antitrust Acts.
(£) (’}ompla,mts, orders, and other processes of the Commission
under this section may be served by anyone duly authorized by the
Commission, ‘either (a) by delivering a copy thereof to the person
to be served, or to a member of the partnership to be served, or the
president, secretary, or other executive officer or a director of the
corporation to be served; or (b) by leaving a copy thereof at the
residence or the principal office or place of business of such person,
partnership, or corporation; or (c) by mailing a copy thereof by regis-
tered mail or by certified mail addressed to such person, partnership,
or corporation at his or its residence or principal office or place of
business. The verified return by the person so serving said complaint,
order, or other process setting forth the manner of said service shall
be proof of the same, and the return post office receipt for said com-
plaint, order, or other process mailed by registered mail or by certified
mail as aforesaid shall be proof of the service of the same.
(g) An order of the Commission to cease and desist shall become

final—

: (1) Upon the expiration of the time allowed for filing a peti-
tion for review, if no such petition has been duly filed within such
time; but the CGommission may thereafter modify or set aside its
order to the extent provided in the last sentence of subsection (b);

or 4

(2) Upon the expiration of the time allowed for filing a peti-

tion for certiorari, if the order of the Commission has been

affirmed, or the petition for review dismissed by the circuit court

of appeals, and no petition for certiorari has been duly filed; or

3) Upon the denial of a petition for certiorari, if the order

of the Commission has been affirmed or the petition for review

dismissed by the circuit court of appeals; or

(4) Upon the expiration of thirty days from the date of

issuance of the mandate of the Supreme Court, if such Court

directs that the order of the Commission be affirmed or the
etition for review dismissed. )

(}3 If the Supreme Court directs that the order of the Commis-

sion be modified or set aside, the order of the Commission rendered

in accordance with the mandate of the Su{preme Court shall become

final upon the expiration of thirty days from the time it was ren-

dered, unless within such thirty days either party has instituted

proceedings to have such order corrected to accord with the mandate,

i which event the order of the Commission shall become final when
so corrected. ' .

(i) If the order of the Commission is modified or set aside by the
circuit court of appeals, and if (1) the time allowed for filing a
petition for certiorari has expired and no such petition has been
duly filed, or (2) the petition for certorari has been denied, or
(3) the decision of the court has been affirmed by the Supreme
Court, then the order of the Clommission rendered in accordance with
the mandate of the eircuit court of appeals shall become final on the
expiration of thirty days from the time such.order of the Commis-
sion was rendered, unless within such thirty days either party has
instituted proceedings to have such order corrected so that it will
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accord with the mandate, in which event the order of the Comnmis-"
sion shall become final when so corrected.

(j) If the Supreme Court orders a rehearing; or if the case is
remanded by the circuit court of appeals to the Commission for a
rehearing, and if (1) the tinte allowed for filing a petition for certi-
orari has expired, and no such petition has been duly filed, or (2) the
Eet;lt}on for certiorari has been denied, or (3) the decision of the court

as been affirmed by the Supreme Court, then the order of the Com-
mission rendered upon such rehearing shall become final in the same
manner as though no prior order of the Commission had been
rerécllsrejg, 1

s used in this section the term “mandate”, in case a m
has been recalled prior to the expiration of thirty ’days from t}i’f 3:22
of ﬁs)ueznce thereof, means the final mandate.

ny person, partnership, or corporation who violates
of the Commission after it has becoIr;lpe final, and while su(?ﬁl §§g§£
is in effect, shall forfeit and pay to the United States a civil penalty of
not more than $10,000 for each violation, which shall accrue to the
United States and may be recovered in a civil action brought by the
Attorney General of the United States. Each separate violation of
such an order shall be a separate offense, except that in the case of a
violation through continuing failure to obey or neglect to obey a final
order of the Commission, each day of continuance of such failure or
neglect shall be deemed a separate offense. In such actions, the United
States district courts are empowered to grant mandatory injunctions
and such other and further equitable relief as they deem appropriate
in the enforcement of such final orders of the Commission.

[(m) Whenever in any civil proceeding involving this Act the
Commission is authorized or required to appear in a court of the
United States, or to be represented therein by the Attorney General of
the United States, the Commission may elect to appear in its own name
by any of its attorneys designated by it for such purpose, after
formally notifying and consulting with and giving the Attornesf Gen-
eral 10 days to take the action proposed by the Commossion.}

. (m) For the purpose of enforcing the laws subject to its jurisdic- ‘

tion, the Commission shall have the power, with the concurrence of
the Attorney General, to appear in any civil action in its own name
and through its own legal representative.

Sec. 6. That the commission shall also have power—

(2) To gather and compile information concerning, and to investi-
gate from time to time the organization, business, conduct, practices
and management of any person, partnership, or corporation engageé
in or whose business af}’ecés commerce, excepting banks and common
carriers subject to the Act to regulate commerce, and its relation to
other [corporations and to individuals, associations, and partnerships]
persons, partnerships, and corporations.

~(b) To require, by general or special orders, [corporations] persons
partnerships, and corporations, engaged in or whose business aﬁects’
commerce, excepting banks, and common carriers subject to the Act to
regulate commerce, or any class of them, or any of them, respectively, -
to file with the commission in such form as the commission may pre—’
seribe annual or special, or both annual and special, reports or answers
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in writing to specific questions, furnishing to the commission such
information as it may require as to the organization, business, conduct,
practices, management, and relation to other corporations, partner-
ships, and individuals of the respective persons, partnersheps, end
corporations filing such reports or answers in writing. Such reports
and answers shall%oe- made under oath, or otherwise, ag the commission
may prescribe, and shall be filed with the commission within such
reasonable period as the commission may prescribe, unless additional
time be granted in any case by the commission.

(c) Whenever a final decree has been entered against any defendant
corporation in any suit brought by the United States to prevent and
restrain any violation of the antitrust Acts, to make investigation,
upon its own Iinitiative, of the manner in which the decree has been
or is being carried out, and upon the application of the Attorney
General it shall be its duty to make such investigation. It shall
transmit to the Attorney General a report embodying its findings and
recommendations as a result of any such investigation, and the report
shall be made public in the discretion of the commission.

(d) Upon the direction of the President or either House of Congress
to investigate and report the facts relating to any alleged violations
of the antitrust Acts by any corporation. »

(e) Upon the application of the Attorney General to investigate and
make recommendations for the readjustment of the business of any.
corporation alleged to be violating the antitrust Acts in order that the
corporation may thereafter maintain its organization, management,
and conduct of business in accordance with law.

(f) To make public from time to time such portions of the informa-
tion obtained by it hereunder, except trade secrets and names of cus-
tomers, as it shall deem expedient in the public interest; and to make
annual and special reports to the Congress and to submit therewith
recommendations for additional legislation; and to provide for the
publication of its reports and decisions in such form and manner as
may be best adapted for public information and use. :

(g) From time to time to classify corporations fand to make rules
and regulations for the purpose of carrying out the provisions of this
Act} :

(1:3) To investigate, from time to time, trade conditions in and with
foreign countries where associations, combinations, or practices of
manufacturers, merchants, or traders, or other conditions, may affect
the foreign trade of the United States, and to report to Congress

thereon, with such recornmendations as it deems advisable. Provided,

That the exception of “banks and common carriers subject to the Act
to regulate commerce” from the Commission’s powers defined in
clauses (a) and (b) of this section, shall not be construed to imit the
Commission’s authority to gather and compile information, to investi-
gute, or to require reports or answers from, any such [corporation to
the extent that such action is necessary to the investigation of any

corporation, group ofJ persons, partnership, or corporation to the

ewtent that such action is necessary to the inwestigation of any person,
partnership, or corporation, group of persons, partnership, or corpo-
rations, or industry which is not engaged or is engaged only incident-
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ally in banking or in business as a common carrier subject to the Act
to regulate commerce.

* B * % * * £

Sec. 9. That for the purposes of this Act the commissjon. or its
duly authorized agent or agents, shall at all reasonable times have
access to, for the purpose of examination, and the right to copy any
documentary evidence of any person, partnership, or corporation being
mvestigated or proceeded against; and the commission shall have
power to require by subpoena the attendance and testimony of wit-
nesses and the production of all such documentary evidence relating
to any matter under investigation. Any member of the commission ma§
sign subpoenas, and members and examiners of the commission may
administer oaths and aflirmations, examine witnesses, and receive
evidence. ’

Such attendance of witnesses, and the production of such docu-
mentary evidence, may be required from any place in the United
States, at any designated place of hearing. And in case of disobedience
to a subpoena the commission may invoke the aid of any court of the
United States in requiring the atfendance and testimony of witnesses
and the production of documentary evidence.

Any of the district courts of the United States within the juris- -
diction of which such inquiry is carried on may, in case of contumacy
or refusal to obey a subpoena issued to any [corporation or other per-
son] person, partnership, or corporation, issue an order requiring
such Feorporation or other person] person, partnership, or corporatiog
to appear before the commission, or to produce documentary evidence
if 50 ordered, or to give evidence touching the matter in question ; and

- any failure to obey such order of the cotirt may be punished by such

court as a contempt thereof.
Upon the application of the Attorney General of the United States.
gt the request of the commission, the district courts of the United
tates shall have jurisdiction to issue writs of mandamus commanding
?111137 Ig:tg)fifs‘ssqn or]fgﬁf'.soyj& géart%erskép, or corporation to comply with
< 1s10ns of this Act or any ord t. issi ade i
purilance ons of ¢ y er of the commission made in
The commission may order testimony ition i
) T rder ny to be taken by deposition in
a?y pzﬁ)ceedlng or nvestigation pending under this A?::rt atP any stage
g fsuc proceeding or investigation, Such depositions may be taken
efore any person designated by the commission and having power

‘to administer oaths. Such testimony shall be reduced to writing by the

erson taking the deposition, or under his direction, and s

Ee subscribed by the deponent. Any person may be com,pellgd gloa;;gé;lll'
and depose and to produce documentary evidence in the same manner
s witnesses may be compelled to appear and testify and produce
documentary evidence before the commission as hereinbefore provided
. ‘Vltnsssea} summoned before the commission shall be paid the same
Seteste an n{;izleage that are paid witnesses in the courts of the United
s 1? S, aﬁ’l witnesses whose depositions are taken and the persons
Axing the same shall severally be entitled to the same fees as are
paid for like services in the courts of the United States.
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Sge. 10. That any person who shall neglect or refuse to attend
and testify, or to answer any lawful inquiry, or to produce docu-
mentary evidence, if in his power to do so, in obedience to the subpoena
or lawful requirement of the commission, shall be guilty of an offense
and upon conviction thereof by a court of competent jurisdiction shall
be punished by a fine of not less than $1,000 nor more than $5,000, or
by imprisonment for not more than one year, or by both such fine and
imprisonment. e

Any person who shall willfully make, or cause to be made, any false
entry or statement of fact in any report required to be made under
this Act, or who shall willfully make, or cause to be made, any false
entry in any account, record, or memorandum kept by any person,
partnership, or corporation subject to this Act, or who shall willfully
neglect or fail to make, or to cause to be made, full, true, and correct
entries in such accounts, records, or memoranda of all facts and trans-
actions appertaining to the business of such person, partnership, or
corporation, or who shall willfully remove out of the jurisdiction of
the United States, or willfully mutilate, alter, or by any other means
falsify any documentary evidence of such person, partnership, or cor-
poration, or who shall willfully refuse to submit to the commission or
‘to any of its authorized agents, for the purpose of inspection and
taking copies, any documentary evidence of such person, partnership,

or corporation in his possession or within his control, shall be deemed

guilty of an offense against the United States, and shall be subject,
upon conviction in any court of the United States of competent juris-
diction, to a fine of not less than $1,000 nor more than $5,000, or to
imprisonment for a term of not more than three years, or to both such
fine and imprisonment.

If any person, partnership, or corporation required by this Act to
file any annual or special report shall fail so to do within the time fixed
by the commission for filing the same, and such failure shall continue
for thirty days after notice of such default, the corporation shall for-
feit to the United States the sum of $100 for each and every day of
the continuance of such failure, which forfeiture shall be payable into
the Treasury of the United States, and shall be recoverable in a civil
suit in the name of the United States brought ¢n the case of a corpora-
tion or partnership in the district where the corporation or partner-
ship has its principal office or in any district in which it shall do busi-
ness, and, in the case of any person in the district where such person
resides or has his principal place of business. It shall be the duty of the
various district attorneys, under the direction of the Attorney Gen-
eral of the United States, to prosecute for the recovery of forfeitures.
The costs and expenses of such prosecution shall be paid out of the ap-
propriation for the expenses of the courts of the United States.

Any officer or employee of the commission who shall make public
any information obtained b the commission without its authority,
unless directed by a court, shall be deemed guilty of a misdemeanor,
and, upon conviction thereof, shall be punished by a fine not exceed-
ing $5,000, or by imprisonment not exceeding one year, or by fine and
imprisonment, in the diseretion of the court. :

* * * * * * *
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Src. 12. (a) It shall be unla
.12, wful for any person, partnershi
corporation to dissemi i ated, any Talec
corporation to ¢ Inate, or cause to be disseminated, any false
(1) By United States mails, or i ;
‘ : . nails, m oy having an effect
_c;)ril_rl?e]we, by any means, for the purpose of in(glucintrﬁor “ﬁfi(c)ﬁ
is likely to induce, directly or indirectly, the purch;s,e of food
dr 1(1?g)s, Io’;emces, or cosmetics; or ’
_{(2) By any means, for the purpose of inducing ich 1
i ) ) pur] , or wl
hLely to induce, directly or indirectly, the purghase inl l(é}clmis
(br;xe’i;(}:f o(f. foed, drugs, devices, or cosmetics. o
e dissemination or the causing to be dissemi
ig(]:tsfoa(l‘lzelitilflnellt Wfithin the pI‘OViSiO?lS of sulosectio;m(t Z(;l g£ 2}]111%
n shall be an unfair or deceptive act or ice 1 Fectin
commerce within the meaning of séction 5. ' practlce in or affecting

% * * * % * %

Skc. 16. Whenever the Federal Tr issi
> ade Commission has
;ﬁg;{te t};};z(fi any gexsolri, partnership, or corporation is li;f)?sotlo t;)
nalt ler s g i i
oy it};hall-—- ection 14 or under subsection (1) of section 5 of this
(a) certify the facts to the Attorne i
] ; y General, whose dut
shth.H.be to cause appropriate proceedings to be brought forytl;(g
en %rcement of the provisions of such section or subsection; or
| z(fh )f]l;gftel' compliance with the requirements with section 5 (I,n) 1
weth the conourrence of the Attorney Gemeral, itself cause such
g apllygqﬁmte proceedings to be brought.
Sec. 17, If any provision of this Act, or the applicati
‘ : v ! T the application thereof t
&127 pertapn, partnerghip, corporation, or circumstance, is held invalid0
ve remainder of the Act and the application of such provision to anv’

other person. partnership, corporati i Y
ofortad thonctn p, corporation, or circumstances, shall not be

RULEMAKING

Sec. 18. () (1) The Commission sh .
s ) i Jommi all have the power to iss
p‘l"a}(;edura'l . admeristrative, and advisory rules, ana’z (B) rules (ZZ%'rgiig/
u(]z‘ specificity acts or practices Qo&'iclg are unfair or deceptive and
which arz 720;;7127@ the eco}'foe of section 5(a) (1) of this Act. The Com-
mission shall have no authority under this Act, other /
zm;l;; (Zﬁlf section, to pmescrilag/ rwles. chother than its authority

£ When issuing rules under paragr ;

@ 8611 g paragraph (1) (B) of this sub-
Zef_@?;g?n, ghij(]%m(}mgf‘szfon ?{wgl proceed in a(:cowlmgce) '(wzfz?k s]fection 37'153’
of title 5. United States Code {not including any reference to eem‘} :
0256; and 557y and shall also: (3) issue an order of proposed mlemakizg
stating with particularity the reason for the proposed rule; (i) allow
interested persons 10 comament en the proposed rule in weiting ond
m{;ulce ol such comments publicly available; (4ii) provide an oppowtdé
e g&f@r an ;Lnformal hewring at which interested persons may comment
m;wl Y ‘;n the prq;oos.ed rule; and (iv) promulgate, if appropriate, a
final rule together with a statement of busis and purpose based on the
information and comaments compiled in accordance with clauses (i),
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(%), and (4it). A verbatim transcript of any oral hearing under clouse
(iit) shall be taken and such transcript shall be publicly available.

(B) The Commission shall afford the following process for its hear-
ings pursuant to subparagraph (A) (i) of this paragraph:

(i) Subject to clauses (i) and (i) of this subparagraph, a
party is entitled to present his . position by oral or documentary
evidonce and to submit rebuttal evidence, and to conduct such
oross examination as may be required for a full and true disclosure
of all disputed issues of material fact.

(&) The Commission may make such rules and rulings concern-
ing proceedings in such hearings as may tend to avoid unnecessary
costs or delay.

() When parties with the same or similar interests cannot
agree upon a single representative, the Commission may make rules
‘and rulings governing the manner in which such cross examination
is Limited ; but when any party has the same or similar interests
with other parties but is unable to agree upon group re};;resenta-
tion with these parties, such party shall not be denied the oppor-
tunity to conduct cross examination as to issues affecting his par-
tioular interests if he shows to the satisfaction of the Commission
that he has made a good-faith effort to reach agreement upomn
group representation with the other parties having some or similar
interests and that there are substontial issues which are not ade-

uately presented by the group representative.

((/g) The agency statement to accompany the adoption of a rule
shall ‘include, among other things, statements (3) as to ewtent of the
acts and practices treated by the rule; (43) as to the mammer in which
and extent to which such acts or practices are unfair or deceptive;
and (i) as to the economic impact of the rule, taking into account
the impact on small business.

(D) When any rule under this paragraph (2) is promulgated and
becomes final a subsequent violation thereof shall constitute an unfair
or deceptive act or practice in wviolation of section 5(a) (1) of this Act,
unless the Commission otherwise expressly provides in the rule.

(E) The term “Commission” as used in this paragraph (2) includes
anyone authorized to act in behalf of the Commission in any part of
the conduct of the rulemalking process. ‘

(8) (A) Not later than siwty days after a rule to which paragraph
(2) of this subsection agzélies i presm'ibew the Commission, any
person adversely affecte such rule (including a consumer or con-
sumer orgamization) may file a petition with the United States Court
of Appeals for the District of Columbia or for the circuit in which
such person resides or has his principal place of business for a judicial
review of such rule. Copies of the petition shall be forthwith trans-
mitted by the clerk of the court to the Commission or other officer
designated by it for that pugpose. The Commvission shall file in the
court the record of the proceedings on which the Oommission based its
rule as provided in section 2112 of title 28, United States Code. For
purposes of this section, the term “record” means such rule, the tran-
seript required by paragraph (2)(4) of any oral presentation, any
written submission of interested parties, and any other information
which the Commission considers relevant to such rule.
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(B) If the petitioner applies to the court for leawe to ad
additional date, views, or arguments and 87L0’w§ to the satisfacigoii
of the court that such data, views, or arquments are material and
that. there were reasonable grounds for the petitioner’s failure to
adduce such data, views, or arguments in the proceeding before the
Commission, the court may order the Commission to provide addi-
tional opportunity for the oral presentation of data, views, or argu-
ments and for written submissions. The Commission may ﬁwdify its
statement or make a new statement by reason of the additional data,
views, or arguments so taken and shall file such modified or new
iZ(;;f?ment,. (;Z;Mfd'i recommez‘ndatiom; if any, for the modification or
setting aside of its original rule, wi 2 7 : 17
darétz,y*)m’e[}vs, o mg& , With the return of such additional

( pon the filing of the petition under subparagraph :
this paragraph, the court shall have jurisdiction Zz)fo rgm'efv t%l )ru%
in accordance with chapter 7 of title 5, United States Oode, and to
grant appropriote relief, including interim relief, as provided in
such chapter. The rule shall not be affirmed unless the Commission’s
(Ilzg}t::;ez @ supported by substamtial evidence i the record taken as a

(D) The judgment of the court affirmin j ide, ¥

( mg or setting aside, in whole
Zr wn part, any such rule shall be final, subject to refvie'zg by the Supreme
Court of the United States upon certiorari or certification, as provided
n ‘E%I)fwéz 125(%_0]" tzfige 28, United States Code. ’

(4 emedies under this paragraph (3) are in 272
in liew of any other remedies Z;;romgdeg by(la,)w. ® in addition to and not

(8) (1) In order to prevent unfair or deceptive acts or practices in
or g/feotz'r‘z,g commerce (including acts or practices which are unfair
or aeceptive to a consumer) by banks, each agency specified in para-
graph (2) of this subsection shall establish a sepaarte division of con-
sumer ajfairs whick shall receive and take appropriate action upon
comiplainis with respect to such acts or practices by banks subject to
its jurisdiction. The Board of Governors of the Federal Reserve Sys-
tem shall prescribe regulations to carry out the purposes of this sec-
tion, including regulations defining with specificity such unfair or
deceptive acts or practices. In carrying out its responsibilities under
this subsection, the Board shall issue substamitially similar regulations
proscribing acts or practices of banks which are substantially similar
to those proscribed by rules of the Commission within siwty days of
the effective date of such Commision rules wnless the Board finds that
such acts or practwes of banks are not unfair or deceptive to consu-
mers or it finds that implementation of similar regulations with re-
spect to banks would seriously conflict with essential monetary and
payments systems policies of the Board, and publishes any such find-
wng, and the reasons therefor,in the Federal Register.

) (2.) Compliance with the requirements imposed under this subsec-
tion shall be enforced wnder section 8 of the Federal Deposit Insurance
Act,in (t‘lie) case of—

national banks and banks operating under the code of law

for the District of Columbia, by the dz'm'sgon of consumer a]f?’airs
established by the Comptroller of the Currency;

(B) member banks of the Federal Reserve S’ystem (other than

banks referred to in subparagraph (4)) by the division of con-
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sumer affairs esmbl:is?zeé by the Board of Governors of the Fed-
val Reserve Systemy ar
e“tléi)?»e;jzgssgmreéz by the F edem:zE\Deposizf Insurance Corpora-
tion (other than banks referred to in .subpa:r’agmg)/’z (4) or (:Z ),
by the division of consumer affairs cstabiwhe;i by the Board of
Directors of the Federal Deposit Insurance 607“;1)0’#«1{?0;71,. o i
(3) For the purpose of the exercise by any agency fr{;je; ]re(f <z -Zif
paragraph (2) of its powers under any Act referred z,‘o}w‘i.’ zr}z, p;;r(m
gragh, & vieluiion of any requirement imposed under this su 6:!8(( ;1 '
ehall be deemed to be a wiolation of a requirement imposed under ¢ Zla
Act. In addition to its powers wnder any provision of‘Em,/z: specaﬁmi] yt
referred to in paragraph (2), each of the agencies refe-i’-y'e(}’;’t(g) in t‘ %:‘Z}z,
paragraph may cxercise, for the purpose of enforcing (3()72;1) xmniz 9«; zw
arny requirement imposed under this subsection, any other aulthorily
sonferred on it by law. ;
cw&??geogiifa%ﬂy of the Board of Governors of the Fed@?":“lﬁ"?'
serve System to issue regulations under this subsection does 71?6 ?‘f”?)‘l;r
the muthority of any other agency designated in this s»zebfactw?zv‘iz
make rules mspécta'"ngl its :;wﬂ. };gz:e:rocegfurc?g‘ in enforcing compliance wi
cquirements imposed under this subsection. ) )
m%g}régf(jck agefwy exercising authority under szzzsqsu?)secmmz sfaé(gzll
transmit to the Congress not later than March 15 of each 73{8)@7 a 3;
tailed repovt on its activitics under this paragraph during the precoa-
lendar year. )
m’-%g)(‘%%dfm% person to whom rule under S‘.ub:‘ﬁéctw% (aY{(D) (B ‘,;.of
this section applies may petition the Commission for an ew@?:ng;: ion
from the rule based on special Circumstances. If the petitioner sa wﬁ‘g&
the Commission that special circumstances are appticable to him, é? e
Commission shall grant the petitioner an exemplion from such fr;ge}.
Parographs (2)(4), (2)(8). and (%) (&) of 8@?{80(@0}’? (a)b?f 4 i8
section shall apply to petitions for exemplions under this sg section
to the smme ewtent as such paragraphs apply to rules under pora-
ra; F subsection {a}. )
gé}?lg;bi?(ojr)igg%?zges of this sug)sgétion, the term “special carmpgwtas:zcgg”
means factors which are applicable to a particular petatwﬂ?. (as
distinguished from others subiect to the rule) and which ar:{ s0 aﬁegﬂ-
ent or unique that applying the rule to the petitioner would result ;;n
stgnificant hardship /whic;z wo&f;dci o;e}iweggtff,t fm_zérpwblzc benefit resull-
lication of the mile to the peliewner. )
mg(é‘ ;fgi;zfgg)r the pendency of an application under this subse(;;qovz f?r
an exemption from a rule,nor the pendency of ]udw_m? proceedings 110
rewiew the Commission’s action under this subsection, shall stay the
plicabilit such rule. . o
ap?zgf(g);z;‘g;; peview of the Commission’s action or failure to a;i
wunder paragraph (1) of this subsection shall be en gccf%daf}ce,q% '
chapter 7 of Za*tge 5, United States Code. T he Commission s?d@dww: 8 al
not be affirmed unless it is supported by substantial evidence i’;:, e
record taken as o whole (iﬂ«clu‘dmg any material em(iegu;f 7}? the rec-
ord of the rudemalking proceeding for the rule from whick the exemp-
twgne(‘j?é?gﬁ?g This Act may be eited as the “raderal Trade Commis-
sion At

.

Separate Vizws on H.R. 7917—Coxsumer Propucer WARRANTIES~—
' Feprrarn Trape Commission IMPROVEMENTS AcCT

The bill ILR. 7917, The Consomer Product Warranties—Federal
Trade Commission Improvements Act, was ordered reported by the
House Cominittee on Interstate and Foreign Commerce on May 22,
1974 after five days of detailed consideration. The bill, as reported
by the Committee, contains two titles, and inasmuch as the titles deal
with separate matters, we feel it appropriate to address them sepa-
rately in these views,

The subject matter contained in Title T of H.R. 7917, consumer
product warrantices, has been before the House in various forms in
every Congress since and including the 91st Congress. During this
period, the Subcommittee on Commerce and Finance held many days
of hearings in regard to consumer product warranties and the prob-
lems which consumers have encountered with the type of warranties
frequently being offered teday. The information received in these
hearings has revealed that warranties in recent years have become
quite complicated legal documents which often confuse and mislead
consumers who are not clearly informed as to their complex legal im-
plications. Recognizing a need for appropriate legisiation in this
area, we have endorsed and supported most of the provisions con-
tained in Title T of H.R. 7917.

) Summarized briefly, the provisions of Title I would do the fol-
owing:

First, authorize the Federal Trade Commission to issue rules re-
quiring that the terms and conditions of written warranties be fully
and conspicuously disclosed in simple and readily understood
language.

Second, require that all written warranties be clearly designated
as “full” or “limited” warranties. In order for a warranty to be desig-
nated as a “full” warranty, it must incorporate the Federal minimum
standards for warranty. If the Federal minimum standards are not
incorporated in a warranty, it must be designated as a “limited”
warranty.

Third, establish Federal minimum standards for “full” warranties.
These standards would—

(@) require replacement or repair of the product within a rea-
sonable time without charge,

(b) prohibit any limitation on the duration of implied war-
ranties, and

(¢) require that if a warranted product is not repaired after

a reasonable number of attempts (as determined by the FTC by

rule) the consumer be given the choice of a refund or replace-

ment of such product.
(81)
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Fourth, encourage warrantors to establish procedures for setting
consumer disputes through informal dispute settlement mechanisms
and require that the consumer must first resort to the procedures
established before commencing a civil action in a court of law.

Fifth, allow class actions in Federal courts under certain circum-
stances for actions for breach of warranty. \

With the exception of the provision authorizing class actions for
breach of warranty, we firmly believe that the provisions contained in
Title I will promote greater consumer understanding of product war-
ranties, assist the consumer in the enforcement of his warranty, and
encourage suppliers of consumer products to produce more reliable
products. Perhaps equally important, we feel that most of these provi-
sions will compliment one another and operating as a whole assist in
alleviating the inequities resulting from the imbalance which often
exists in the relative bargaining power between consumers and sup-
pliers of consumer products.

However, in regard to the provision authorizing class actions, we
take a different view. We are aware that several consumer organiza-
tions have endorsed this provision and while we have no cause to
challange their motives, we do question the wisdom of their judgment
on this 1ssue. Our view regarding this question can be stated briefly.
We do not believe that c%ass actions constitute a viable consumer
remedy for breach of warranty. We have formulated our judgment on
this issue after a review of the history of class actions in Federal
courts and base our judgment on what that history reveals.

The basic justification for endorsing an expansion of consumer class
actions is-the promise of actual consumer redress that they can offer.
However, the experience under Rule 23 demonstrates that such a
promise would be illusory and misleading. It has become increasingly
apparent that the amendments to Rule 23 in 1966, which facilitated
class actions under a number of federal statutes, have not met their
stated purpose: The achievement of economies of time, effort and ex-
pense. On the contrary, the result has been just the opposite—enormous
wagtes of time, effort and expense.

One of the most important elements of a viable consumer remedy
for breach of warranty is promptness. This was recognized in the
formulation of the Federal minimum standards which are contained
in the legislation and which require repair or replacement within a
reasonable time. It is our belief that a claim that class actions will
provide actual recoveries or relief within reasonable periods of time
generates false hope to consumers. Qur position is supported by eight
years of experience under Rule 23. Since 1996, several thousand class
actions have been filed in federal courts, and as far as we have been
able to ascertain, not one of these has been tried through to a final
determination on its merits. The United States Court of Appeals for
the Second Clircuit recently made the same observation in the cele-
brated case of Eisen v. Carlisle & Jacquelin when it stated :

So far as we know not a single one of these clags actions
including millions of indiseriminate and unidentifiable mem-
bers, has ever been brought to trial and decided on the
r;aer%ts. Eisen v. Carlisle & Jacquelin, 479 F. 2d 1005, at 1018

1973)
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The Eisen case provides a good example of the tim i
? > e t1 -
volved in class actions. That case was ﬁxl)ed in the Smﬁ):.r}}) Ifle)?sir}igt
of g:w York in 1966 and has not yet been brought to trial.
4 mi;:her egxsa%ple, out of many which could cited, is Dolgow v.
class a,cto?(;né: The.ctg)(rlng%girg? (iin(igétlggg o Seﬁclugt'ies }flra,ud torn Dis.
trict of New York in 1966. In 1968, a(}tgf E’,12 :etsntl)ft izel ostern Dis-
terr S
:280(? ages of documents, 1500 pages of depositions and a 1%%72?5?12
o, summary judgment dismissal of the class action was granted.
hous beas reversed on the grounds that the class representatives should
have) en granted more discovery. After more discovery and hearings
the s ass a(ct{‘on was again dismissed in a 76 page opinion. (Dolgow v,
A erson, 53 F.R.D. 664 (ED.N.Y. 1971).) Thus, six years and a
¢ ggering amount of time of the courts and the parties involved
e €X)sed before the case was dismissed as not even meriting a trial
. remedy which involves a time frame that class actions have ex-
pfemenced 1s simply not workable or a propriate in regard to breach
U W'Earra,ntles, Typical consumer compfaints in the area of warranties
mvo‘ ve one consumer and one supplier and relate to such matters as
poor product performance, defective merchandise, service inadequa-
g;es,l anéi t}}lae like. These matters can be more promptly and effectively
ne?o }Y}?o %1 rough such techniques as more efficient small claims courts
megt b rhood courts, binding consumer arbitration, voluntary settle-
et ¢ f}? émisms, and improved enforcement agencies. Experience has
showr Xs (cj ass actions have not been effective in dealing with such
TS, hief Judge Henry J. Friendly of the United States Court

of Appeal ircui in hi
o I%pfg Ist ui;oergghze Second Circuit commented in his recent book in

* * * Something seems to have oone radically wro i
» » ) n W
a,h w?g-mtentmned effort. Of cmigrse, an i.njuyred pl%inégfl
sdou be compensated. But the federal judicial system is not
adapted to affording compensation to ciasses of hnndreds of
people with $10 or even $50 claims. The important thing is
to stop the evil conduct. For this an injunction is the appro-
priate remedy, and an attorney who obtains one should be
- properly compensated by the defendant, although not in the
astronomical terms fixed when there is a multi-million dollar
sept}llement. If it be said that this stil] leaves the defendant
with the fruits of past wrongdeing, consideration might be
, glge? to civil fines, payable to the government, sufficiently
su slantla,l to discourage engaging in such condnet but not,
:z)ogo k};)ssa] as to produce recoveries that would ruin innocent
o olders or what is more likely, produce blackmail set-
ements. This is a matter that needs urgent attention,

g]gl;;;?;ﬂy, Federal Jurisdiction: A Genera] View, 120

. Title IT of H.R. 7917 amends the Fed. issi
: ! : R.. eral Trade Com:
In several important aspects. After the Subcom:rni?:teeoggn gg;??né}gg
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Alaska Pipeline bill. This bill also contained amendments to the
Federal Trade Commission Aet which were added by floor amend-
ment. The House did not adopt these amendments and the bill went
to House-Senate conference. At that time, we expressed deep concern
to the House conferees over the inclusion of Federal Trade Commis-
sion Act amendments in that legislation since both the House and
Senate Committees having jurisdiction over this matter had the issue
under active consideration. Our view was that such an action would
constitute a highly improper and imprudent manner of legislating.
Our expression of concern however, served little or no purpose. The
House conferees receded to the Senate on that issue and the conference
report was passed by the House with no opportunity for the members
of the House to express their will on the matter either by amendment
or by separate vote on that issue.

Since that unfortunate occurrence, and undoubtedly in response to
it, Rule XXVIIT of the Rules of the House of Representatives has
been amended to deal with such situations. We hope that these amend-
ments are adequate to serve that purpose and will decrease the inci-
dence of this type of mischief.

Summarized briefly, the provisions of Title IT of H.R. 7917 would
do the following: .

(1) Expand the Federal Trade Commission’s jurisdiction from
acts and practices “in” interstate commerce to those “in or affect-
ing” interstate comimerce.

(2) Amend the Federal Trade Commission Act to limit the
Federal Trade Commission’s rulemaking authority to defining
acts or practices which are unfair or deceptive. In addition, exist-
ing proceclural requirements are altered so as to give those affected
by the rule a greater opportunity to be heard on any proposed
rule, and the scope of review has been broadened so as to provide
that a rule would not be affirmed by the court unless the Commis-
sion’s action was supported by substantial evidence in the record
taken as a whole. ,

(3) Allow the Federal Trade Commission to represent itself in
civil actions only with the concurrence of the Attorney General.

(4) Expand the Federal Trade Commission’s investigatory au-
thority to cover “persons, partnerships, and corporations” rather
than just “corporations”, as provided by present law.

The Federal Trade Commission has for a number of years issued
rules defining acts and practices which it considered to be unfair or
deceptive to consumers and, therefore, in the view of the Commission,

" a violation of Section 5(a) of the Federal Trade Commission Act.
However, there were during this period continuing assertions that
the Commission did not possess substantive rule-making authority and
that any rules it issued had only the effect of being a guideline to
industries. In 1972, the courts were finally called upon to rule on the
Commission’s authority to issue substantive rules. In the now well-
known Octane Rating case, the United States District Court for the
District of Columbia held that the Federal Trade Commission Act
did not confer authority on the Cominission to issue rules having the
effect of substantive law. This decision was reversed by the Court of
Appeals for the District of Columbia in June of 1973 and the Court
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held that Section 6(g) of the Federal Trade issi did
confer authority to the Commission to plrom1;'1}g’(a};,)e§n sﬁ}llassst};?tiietru]es
defining both. unfair methods of competition ang unfair or deceptive
acts or practices to consumers. (National Petrolewm Refiners Associa-
tgo-n v. Federal Trade (onunsssion, 482 F.2d (1973) ; cert denied 94_
tsgzp.cgt. 1475 ( 1%31’(4(}:_{) Thuf, it ﬁr}s;t became clear in June of 1973 that
' mmission did have the authority to i i

St%%%il"e force and effect of law. 1Y 10 Jssue rules hav;ng the sub-

vhen a statute provides authority to a Federal ini i

agency to issue rules of general applicability but is sﬂ;ﬁrr(x)léntsﬁgatg?
cedures which the agency is required to follow in issuing such nrx)les
only the procedural requirements of Section 553 of Title 5, United
States Code apply to any rulemaking proceeding undertaken I;uréuant
to that authority. This means that the agency is required to do no more
than to provide notice of the proposed rulemaking in the Federql
FReegister and allow interested persons the opportunity to submit
written comments on the proposal. There is no right to appear in per-
son before the agency, to cross-examine, to submit rebuttal evidence
or to insist that the agency decide solely on the basis of information
avallable at the ublic hearing. Also, the scope of judieial review
‘under such procedures is very narrow. On judicial review, such rules
could be set aside if they were found to be arbitrary, caprfcious or an
abuse or diseretion, unconstitutional, in excess of statutory authority
or \quhout observance of procedures required by law.,

While such procedures may technically meet the due process re-
quirements of the Constitution, we question both their wisdom and
their fundamental fairness. Numerous cases could be cited in which
these limited procedures have been used to promulgate rules that very
dramatically affected the lives of individuals and the econemic futures
of businesses. For example, the Federa} Aviation Administeation: has
employed these procedures to promulgate a rule that pilots for com-
mercial airlines must be less than 60 years old. Pilots who were over
60, in effect, lost their livelihood without any opportunity for an
evidentiary hearing on the wisdom of the rule or on the question of
whether it was safe for them to continue piloting a commercial air-
craft. (Air Lines Pilot Association, International v. Quesada, 276 F.
2¢ 892, (1960)) Similarly, the Civil Aeronantics Board has utilized
these procedures to issue a rule providing that only all-cargo carriers
may offer space at wholesale rates pursuant to advance contract. Thus,
carriers which offer both passenger and cargo service are prevented
from competing for that business. The competing carriers were not
entitled to a hearing on these regulations. (American Aér Lines, Inc. v.
0@?)@3.3671??2{{%3?:68_ Board, 359 F. 2d 624, (1966)) ’

It is this situation that gives us concern with regard to the Federal
Trade Commission Act. Under the recent Court of Appeals interpreta-
tlon of Section 6(g) of that Act, the Commission has the authority to
1ssue substantive rules which may affect an entire industry and in some
cases a great number of industries, However, inasmuch ‘as the Act is
silent in regard to the procedural requirements to be followed in issu-
;gghthefe rllllles, those peé'son? im%lediately and seriously affected by

ch rules have no procedural rights befor -
mit a writtten statexﬁent. & ® the agency excopt to sub
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We strongly support the Committee’s determination that the Fed-
eral Trade Commission Act should be amended to provide adequate
procedural safeguards for those affected by the Commission’s rules.
In our judgment, more effective, workable and meaningful rules will
be promulgated if persons affected by such rules have an opportunity,
by cross-examination and rebuttal evidence, to challenge the factual
assumptions on which the agency is proceeding and to show in what
respect such assumptions are erroneous. :

Those opposed to the procedural requirements adopted by the Com-

mitte%poinx to the FDA’s experience in the “Foods for Special Die-
tary Uses” proceeding and assert that the Committee has created a
‘similar vehicle for delay in this legislation which will diminish the
effectiveness of the Commission’s rulemaking authority. At the time
Section 202 of HL.R. 7917 was being formulated, we were well aware
of the FDA’s experience with Section 701(e) of the Food, Drug and
Cosmetic Act ang sought, by statutory provision, to avoid a duplica-
tion of this experience by granting the Commission broad authority
to closely control the proceeding. For example, Section 202 specifically
provides that the “Commission may make such orders concerning pro-
ceedings in such hearings as may tend to avoid unnecessary costs or
delays”. This authority is stateg in rather broad and general terms
and it was intentionally so fashioned in an effort to give the Commis-
sion latitude to stop the introduction and §urs_mt of redundant, repeti-
tions, immaterial and irrelevant matters. Similarly, the Commission is
granted the authority to require representative testimony and cross-
examination where appropriate, and in those cases in which parties
cannot agree upon a single representative the Commission is given the
authority to make rulings governing the manner in which cross-exami-
nation is to be limited. .

Our mission was to develop a provision which would allow interested
persons an opportunity to be heard in a meaningful and constructive
way on proposed rules while granting to the Commission the latitude
to avoid unnecessary costs or delay in its proceedings. We firmly be-
lieve that the provisions of Section 202 are adequate to accomplish
these objectives. We are, of course, aware that government at all levels
is a continuing experiment and, should experience show that Section
202 is not adequate to accomplish the objectives which we have pur-
sued, we would support such amendments as that experience shows
to be necessary and appropriate. : ‘ )

The Alaska Pipeline Act (Public Law 93-153) amended Sections
5 and 16 of the Federal Trade Commission Act and by those amend-
ments authorized the Commission to represent itself by its own at~
torneys in any civil Proceeding after notifying and consulting with
the Attorney General and giving him 10 days to take such action as
proposed by the Commission. At the time that the Alaska Pipeline bill
was in House-Senate conference, we voiced our strong opposition to the
inclusion of this provision in the bill and since the passage of that Act
we have actively sought to have it amended. The House Commerce
Committee in 1its wisdom agreed that this provision should be
amended ; we strongly endorse and support the action which the Com-
mittee took. : :
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The Department of Justice for many years has been charged with
the responsibility for the supervision and conduct of all Federal liti-
gation. We strongly support this concept. Considering the vast number
and diversity of cases involving the Federal government, the wisdom
of having one central agency. to coordinate all F edei'al’litigation is
apparent. The same or closely related issues may arise in cases in-
volving a number of government agencies and, without central coordi-
nation, it would be difficult, if not impossible, to avoid inconsistencies
or incompatibilities in the positions the government takes before the
courts. Also, a lack of central coordination would almost certainl
result in a situation that would jeopardize the likelihood of favorable
judgments on appeals regarding critical Federal issues,

The Alaska Iglpeline Act amendments would not only diminish the
Justice Department’s ability to supervise and coordinate Federa) liti-
gation, but would also set an undesirable precedent which would
encourage all other agencies to push for & similar authority. We
believe that it is vitally important that the positions to be taken
by a single agency on a question of general concern to the Federal
government and all of its agencies reflect the overall best interests
of the entire Federal government, and not just the interest of s
particular agency in winning a particular case.

For these reasons, we support Section 204 of H.R. 7917 which
amends the Federal Trade Commission Act so as to permit the
Federal Trade Commission to appear in any civil action in its own
name through its own legal representative only with the concurrence
of the Attorney General. :

HL.R. 7917 as reported by the Subcommittee on Commerce and
Finance contained a Section 207 which was entitled “Consumer
Redress”. This section represented an attempt to provide the Com-
mission with new authority to seek judicial redress for consumers
Injured by acts or practices that were found to be in violation of final
Commission orders. This authority was not, however, limited in its
application to those against whom a cease and desist order was
directed. This section also granted authority to the Federal Trade
Commission to institute actions against those persons who engaged
In acts or practices similar to those prohibited by a cease and desist
order. even if they had no actual notice of the outstanding order and
even though there had been no hearing to determine whether their
acts or practices were in fact illegal under Section 5 of the Federal
Trade Commission Act or any other Act.

Consequently, that section, if adopted, would have had the effect
of making a cease and desist order tantamount to a substantive rule
without providing to those affected the procedural safeguards required
m rulemaking proceedings. The Federal Trade Commission also was
troubled by this provision and by letter to the Committee Chairman
stated that it felt “constrained not to endorse the legislation in its
present form”. '

While we do not oppose the basic concept of consumer redress con-
tained in this provision, we thought it wise to have additonal hearings
and study on the matter so that the deficiencies and inequities of the
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provision as drafted could be corrected. It was for these reasons that

we supported a motion to strike this provision from the bill.

We have previously discussed in these views our opposition to the
use of class actions as a remedy for breach of warranty. This bill ad-
dresses only the jurisdictional questions involving the use of class ac-
tions in breach of warranty cases. The Committee did not address the
questions involved with the requirements of Rule 23 and, inasmuch as
the United States Supreme Court in the recent Eésen case made it clear
that “the express language and intent of Rule 23(c) (2) leave no doubt
that individual notice must be provided to those class members who are
identifiable through reasonable effort”, we feel that those whose rights
are potentially affected by a class action are now protected by that no-
tice. Thus, while we continue to question the effectiveness of class ac-
tions as a viable remedy for breach of warranty, we feel that we have,
in this legislation, done little to encourage them and we intend to sup-
port the bill in its present form. .

James T. BroyHILL,
Axcraer NELSEN,
Dan KUYKENDALL
James F. HasTiNGs,
James M. CoLLINs,
JoHN WARE,

. JouN Y. McCOLLISTER,
Normanx F. LeNT, .
WirLiam H. Hopwor, IT1,
Samoer H. Young,

Davm E. Sarrerrierp, 111,
Barry M. GOLDWATER JT.

INpvibuar Viiws or Ricuarp PrREYER AND Jomw Y. M¢CorLisTER

While we support this bill, we believe that it id essehtial that we
clarify its scope. As currently drafted, the definitions are so vague that
1118 not.possible to determine those who will be included as warrantors
under Title I. The definition of “warranty” in Section-101(10) is so
broad as te include the Kosher Seal, the Good Housekeeping Seal, pos-
sibly the union bug, and other seals which have never been Warra:nties
in the history of American law.

In addition, the bill fails to recognize the historic distinction be-
tween waranties and guarantees. The Courts have correctly maintained
this distinction because third party guarantors, such as Good House-
keeping, have no opportunity to examine the condition of the products
as they pass through the distribution chain. Such guarantors must
necessarily make their recommendations or criticisms on the basis of
few samples. In addition, third party guarantors do not receive as
large a profit on each sale ss do warrantors who manufacture or sell.
For this reason, the Courts have not extended strict liability to third
party guarantors. But this legal and economic distinction was never
considered in the hearings on this bill.

As an example, if Good Housekeeping were to put its seal on the
blanket and promise the consumer his money back if the blanket
were defective, and if the blanket were to catch fire, Good Housekeep-
ing should be liable for the price of the blanket, but not for the value
of a house burned down in the fire.

Without any hearings on this issue, the Committee would overturn
several hundred years of Anglo-American law.

The effect of this overly broad definition would be to eliminate a
program which has provided thousands of dollars to America’s con-
sumers who may not otherwise have been able to get their money back
from the retailers and manufacturers.

Third party guarantors provide an important service to America’s
consumers. If a coffee pot explodes, a guarantor can be liberal in
acknowledging the defect and returning the consumer’s money. But
the manufacturer will be very reluctant to acknowledge a defect be-
cause he could incur substantial products liability exposure if he
admitted that his product was defectively designed.

Third party guarantors at the present time can be sued for negligent
misrepresentation and must conform to the FTC Guides—the suffi-
ciency of which was never considered by the Committee.

The Committee’s action is a radical departure from the definition of
“warrantor” contained in the Uniform Commercial Code—a measure

adopted by 49 states.
(89)
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Mr. MaeNvUsoN, from the Committee on Commerce,
submitted the following

REPORT

[To accompany S. 356]

The Committee on Commerce to which was referred the bill (S.
356) to provide minimum disclosure standards for written consumer
product warranties against defect or malfunction; to define minimum
Federal content standards for such warranties; to amend the Federal
Trade Commission Act in order to improve consumer protection
activities; and for other purposes, having considered the same, reports
favorably thereon with an amendment and recommends that the bill as
amended do pass.
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Summary aND PuUrross

S. 856, the “Magnuson-Moss Warrant Federal Trade Commissi
1 1 Jommission
gﬁimprovement Act,” is designed to helg the American consumer to
hndband enfogce greater relability in the tangible personal property
; }? bqfls for personal, family, or household purposes.” Title I of
e bill sets forth disclosure and designation standards for written
tvirarrmu:les on each consumer product that costs the consumer more
1an 85; defines Federal contents standards for full warranties; and
provides meaningful consumer remedies for the breach of Written
lw;(?rqanty and written service contract obligations. Title IT of the
ill improves the Federal Trade Commissions ability to deal with
gnfaur consumer acts and practices “affecting” interstate commerce
¥ granting the Commission the power to: (1) seek preliminary or
permanent injunctions, (2) initiate actions in district courts seeking
specific redress for consumers injured by unfair or deceptive acts or
practices, and (8) secure ciyil penalties for knowing violations of
the Federal Trade Commission Act. In addition, title IT authorizes
the Commission to represent itself in court and makes more uniform
the operation of the F.T.C. Act as it applies to financial institutions,
. Itis the purpose of this bill to improve the position of the consumer
in the ma,rketplaqe by making the Federal agency responsible for his
economie well being (the F.T.C.) more effective and by delineating
with specificity the duties which suppliers of consumer products as-
sume when offering warranties or service contracts in writing on con-
sumer products. In addition, this bill aims to increase the ability of
the consumer to make more informed product choices and to enable
him to economically pursue his own remedies when a supplier of a

consumer product breaches a voluntaril
¢ 1ct b assumed warra -
ice contract obligation. Y ney or serv

Brizr Descrirrion

Title I of S. 356 requires the supplier of a consumer product costing
more than $5 who chooses to warrant in that product writing to clearly
and conspicuously disclose the contents of that warranty and to desig-
nate the warranty as either a “full” warranty in compliance with Fed-
eral standards, or to describe the warranty with easily understood
language indicating the specific limitations. Title I would prohibit a
supplier offering a warranty in writing from disclaiming his implied
warranties. Thus, the present misleading practice of using very
}111;1:.7113@3 expres.sl wglarinizeg to lrecguce consumer rights which would

e been available but for the disclaime implied warranties i
Drohibited by frne! sclaimer of implied warranties is

If a supplier fails to honor his warranty or service contract promises,
the consumer can avail himself of certain specified remedies. If that
supplier has provided a bona fide informal dispute settlement mecha-
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nism by which disputes between suppliers and consumers are to be
resolved, then the consumer would utilize the informal dispute set-
tlement mechanism before pursuing other avenues of redress. If a
supplier does not have an informal %.ispute settlement mechanism for
resolving consumer complaints, or if the consumer is not satisfied with
the results obtained in any imformal dispute settlement proceeding,
the consumer can pursue his legal remedies in & court of competent
jurisdiction, provided that he has afforded the supplier a reasonable
opportunity to cure the breach. Such pursuit is made economically
feasible by the provision in the bill which awards reasonable attorneys
fees (based on actual time expended) and court costs to any sue-
cessful consumer litigant. In addition to authorizing private con-
sumer remedies, the %ﬂ] provides that any violation of title I is a
violation of the Federal Trade Commission Act. The Federal Trade
Commission or the Attorney General can seek preliminary injunctions
against persons violating such provisions.

Title IT would authorize the Federal Trade Commission to seek
either a preliminary or permanent injunction against parties com-
mitting acts or practices which are unfair or deceptive to consumers,
Title II would also authorize the Commission to assess civil penalties
(up to $10,000 per violation) against those suppliers of consumer
products who knowingly commit unfair or deceptive acts or practices
in violation of Section 5(a) (1) of the Federal Trade Commission Act.
Such penalties could be compromised, mitigated, or settled if the
Commission provides a public statement of its reasons for such action
and the court approved the compromise, mitigation, or settlement.

In order to redress consumer injury resulting from violations of
the Federal Trade Commission Act, the Commission is authorized to
initiate civil actions in United States district court secking reason-
able and appropriate consumer redress. While redress under this pro-
vision could not include exemplary or punitive damages, relief could
include recission, reformation, refunding of money, return of prop-
erty, or other appropriate relief for those injured by an unfair or
deceptive act or practice.

Title 1T of S. 356 expands the Federal Trade Commission’s juris-
diction beyond activities “in” interstate commerce to those acts or
practices “affecting” interstate commerce. The Commission is author-
1zed to act through its own attorneys in situations in which it is now
represented by the Attorney General of the United States.

Finally, title IT of S. 356 removes the present exemption for banks
from the Federal Trade Commission Act. In order to make the pro-
hibitions against unfair or deceptive acts or practices in the consumer
credit field uniform, all financial institutions are made subject to those
provisions of the Federal Trade Commission Act relating to unfalr
or deceptive acts or practices to consumers. Enforcement powers under
this section, however, are mandatorily delegated to the various Fed-
eral financial regulatory institutions, with the proviso that the Com-
mission, pursuant to section 558 of Title 5 of the United States Code,
may request and shall receive redelegation of those enforcement powers
if it is shown that they are not being effectively carried out by the
relevant Federal financial regulatory agency.
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Bacrerounp anp NEmp

CONSUMER PRODUCT WARRANTIES
Background

In response to a growing tide of complaints regarding automobile
tuted alilile%

warranties, the Federal Trade Commission insti di i
VAIT! der ] Investiga-
tion in 1965 to see if in fact there was a significant failure of el'foxgm~

ance on the part of automobile m: . : ;
ranty promises, anufactux ers to live up to their war-

While the Federal Trade Commission investigation was being con-

ducted. Senator Magnuson and Senator Hayden i
ted. Sen ! ; yden introduced warrant
lTefgl'lslatl_on late in 1967 which covered automobiles and appliances}.r
ese bills required suppliers to disclose clearly and conspicuously the

terms of their warranties. The Magnuson bill would have established
an advisory council on guarantees, warranties, and servieing to conduct
a comprehensive study and investigation of the adequacy of perform-
:,;11'0% c(;fx ggx;a%rantees and thedextt(:lt I‘?f difficulty in securing competent
: consumer produc i “bi
mg;e S8 G P 0 action was taken on these bills

. -0 response to the proposed warranty legislation, and as -
sion of its initial investigative effort, the Fgealciral d(é %So;nmﬁfgn
asked its staff to prepare a comprehensive report on automobile war-
ranty practices. That report wis published in October of 1968 and
concluded among other tgmngs that, “performance of manufacturers
and dealers under the warranty has not achieved the levels implied
by the warranty, and failure to perform up to warranted standards
has been encountered in the manufacture and the Preparation of cars
for delivery to consumers.” The report went on to conclude that. “in
servicing under the warranty an ‘excessive amount of service does
2;):8 n;eﬁtlzcgl% standardslgg consumer afmf;ﬁt&bﬂity, and replacement of

ave revealed serious ma i i ‘

repaired by the dealer is infrequent.” - ctlons 2 which cannot be
. While the Federal Trade Commission wag attempting to shed some
Light on the automobile warranty problem, a task force on appliance
warranties and services designed to accomplish the purposes of Sena-
tor Magnuson’s proposed advisory council was created. The task force
congisted of the Secretaries of Commerce and Labor, the Chairman of
the Federal Trade Commission, and the,Special Assistant to the Presi-
dent for Consumer Affairs. Not only was-this task force supposed to
study the warranty problem, but it ‘was. also supposed to encourage
voluntary action on the part of industry. and determine the need for
Federal legislation. In J anuary 1969, the.task force published a re-
port which included comprehensive recommendations of the various
participants. The report concluded that—

There are a number of probléms associated with major ap-
pliance warranties. However, the underlying and basic prob-
lem which must be solved, is how to persuade or compel a
manufacturer or retailer to provide the purchaser of a major
appliance with a meaningful guarantee which they will honor
in both letter and spirit subsequent to the sale,

5
The task force then recommended that :
At the end of one year, if it appears that substantial prog-
ress 18 not being made toward the solution of these problems,

the mentioned officials should consider the nature and scope
of legislation necessary to achieve the desired results.

In anticipation of the possible need for legislation, Senator Magnu-
son began to discuss possible legislative proposals in early 1969. On
October 27, 1969, Senator Magnuson and Senator Moss introduced
the Consumer Products Guarantee Act (S. 8074). On October 30, 1969,
President Nixon, in his consumer message, reconstituted the Task
Foree on Appliance Warranties and Services and asked it to report
on the problem.

Initial hearings on 8. 3074 were held in late January 1970. At that
time the Federal Trade Commission promised to submit its report on
the Automobile warranty soon ; the Task Force on Appliance Warran-
ties and Services said it would report to the Committee in March.

On February 19, 1970, the Federal Trade Commission issued its
automobile warranties report which advocated Federal legislation to
solve automobile warranty. and service problems. The Commission
proposed enactment of “a new and comprehensive Automobile Quality

~ Control Act, which would give statutory recognition to the public util-

ity obligations of automobile manufacturers and provide for minimum
standards of quality, durability, and performance of new automobiles
and all parts thereof, and which would place a statutory obligation on
manufacturers to provide consumers with defect-free automobiles in
compliance with such standards and to repair defective automobiles
and automobile parts which do not conform to such standards.” In
short, the Commuission advocated the creation of a mandatory statu-
tory warranty through the direct regulation of product quality.

In March of 1970 the Administration gave testimony before the Con-
gress which emphasized the need for Fegeral warranty legislation cov-’
ering a wide range of consumer products. After careful study, the
Senate Commerce Committee amended the Magnuson-Moss hill to
incorporate certain constructive suggestions of the Administration,
industry, and consumer witnesses and ordered S. 3074 reported. The
reported bill was passed by the Senate unanimously on July 1, 1970.
Although the House held hearings on S. 3074 and related bills, no
a(,gtion was taken by the House prior to the adjournment of the 91st

Jongress.

The warranty provisions of S. 3074 were reintroduced in the 92d
Congress in a refined form along with the Federal Trade Commission
Reform Proposals discussed below as the “Consumer Product War-
ranties and Federal Trade Commission Improvements Act of 19717
(S. 986). The Committee again held extensive hearings on the war-
ranty and the Federal Trade Commission reform proposals, and fol-
lowing intensive executive consideration of S. 986, the Committee
ordered the bill reported to the floor of the Senate.

The Administration was also active in the warranty field. The Presi-
dent indicated in his consumer message of February 24, 1971, that he
would propose a “Fair Warranty Disclosure Act” to provide for
clearer warranties and prohibit the use of deceptive warranties. This

8. Rept. 151, 93-1——2
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proposal was transmitted by the Attorney (GGeneral on March 8, 1971,
andsintgg&iuced by Senator Magnuson on March 12, 1971, by request,
as 5. 1221.

After consideration on the floor, S. 986 passed the Senate by a vote
of 72 to 2; this marked the second time that the Senate had over-
whelmingly approved comprehensive warranty legislation. Unfortu-
nately, the House was not able to move rapidly enough to report and
pass a companion piece of legislation before the end of the 92d Con-

S8,
A refined version of this same bill was introduced by Chairman Mag-
nuson and Senator Moss in the 93d Congress on January 12, 1973, as
S. 356. In lieu of holding further hearings on this proposal, the com-
mittee solicited comments from all those interested in the legislation.
After further refinements, the Committee unanimously ordered the leg-
islation reported to the floor of the Senate.

Needs

For many years warranties have confused and misled the American
consumers. A warranty is a complicated legal document whose full
essence lies buried in myriads of reported legal decisions and in com-
plicated State codes of commercial law. The consumers’ understanding
of what a warranty on a particular product means to him frequently
does not coincide with the legal meaning.

. This was not always the case. When the use of a warranty in con-
junction with the sale of a product first become commonplace, it was
typically a concept that the contracting parties understood and bar-
gained for, usually at arms length. One could decide whether or not to
purchase a product with a warranty, and bargain for that warranty
accordingly. Since then, the relative bargaining power of those con-
tracting for the purchase of consumer products has changed radically.
Today, most consumers have little understanding of the frequently
complex legal implications of warranties on consumer products. Typi-
cally, a consumer today cannot bargain with consumer product man-
ufacturers or suppliers to obtain a warranty or to adjust the terms
of a warranty voluntarily offered. Since almost all consumer prod-
ucts sold today are typically done so with a contract of adhesion, there
is no bargaining over contractural terms. S. 356 attempts to remedy
some of the defects resulting from this gross inequality in bargaining
ﬁower, and return the sense of fair play to the warranty field that

as been lost through the years as the organizational structure of our
society has evolved. The warranty provisions of S. 856 are not only
designed to make warranties understandable to consumers, but to
redress the ill effects resulting from the imbalance which presently
exists in the relative bargaining power of consumers and suppliers
of consumer products.

’I(‘ihe warranty provisions of 8. 356 are designed to meet four basic
needs:

(1) The need for consumer understanding.

(2% The need for minimum warranty protection for consumers,
(3) The need for assurance of warranty performance, and
(4) Theneed for better product reliability.

First, the bill is designed to promote consumer understanding. Far
too frequently, suppliers of consumer products fail to communicate to

-
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the consumer what, in fact, they are offering him in that small piece
of paper proudly labeled “warranty”. The consumer really does not
know what to expect from the warranty offered. Whom should he
notify if his product stops working during the warranty period ¢ What
are his responsibilities after notification? How soon can he expect a
fair replacement? Will repair or replacement cost him anything?
There 1s a great need to generate consumer understanding by clearly
and conspicuously disclosing the terms and conditions of the warranty
and by telling the consumer what to do if his gnaranteed product
becomes defective or malfunctions.

Second, the bill is designed to insure consumers certain basic protec-
tions when they purchase consumer products which have written war-
ranties. Normally when goods are sold, the law provides that certain
warranties by implication accompany the sale of these goods. For ex-
ample, the law usually implies a warranty of fitness for ordinary use
or, when the seller knows that the goods are to be used by the buyer
for a particular purpose, the law implies a warranty of fitness for a
particular purpose. The law allows the seller to disclaim his implied
warranties only by using such words as “as is” or “without fault” or
by disclaiming the implied warranties when issuing an_express war-
ranty. These rules do no injustice to commercial buyers who are sophis-
ticated in the ways of the marketplace and can judge the import of
the express warranty and the meaning of the disclaimer of the implied
warranty. Unfortunately, the ordinary purchaser of consumer prod-
ucts does not know the meaning of words in an express warranty which
state, for example, “this warranty is in lieu of any other express
warranties or the implied warranties of merchantability or fitness.”
In this situation a consumer’s rights may, without his knowledge, be
limited rather than expanded when a supplier of consumer products
gives him a piece of paper with a bold claim of warranty written
across the top. The issuance of a limited express warranty while
simultaneously disclaiming implied warranties has become an in-
creasingly common practice which results in many cases 1n a docu-
ment which could be more accurately described as a limitation on lia-
bility rather than a warranty. Therefore, there is a need to prohibit
the disclaimer of implied warranties when a supplier of consumer
products guarantees his products in writing. . )

The third major problem concerning warranties confronting con-
sumers today relates to warranty enforcement. Even in the relatively
rare situation where the consumer fully understands the meaning of a
warranty, and there has been no disclaimer of the implied warranties,
he frequently is in no better position because the warrantor does not
live up to the promises he has made, Because enforcement of the war-
ranty through the courts is prohibitively expensive, there exists no
currently available remedy for consumers to enforce warranty obliga-
tions. If warrantors who did not perform as promised suffered
direct economic detriment, they would have strong incentives to per-
form. Therefore there is a need to insure warrantor performance by
monitarily penalizing the warrantor for non-performance—and award-
ing that penalty to the consumer as compensation for his loss. One way
to effectively meet this need is by providing for reasonable attorneys
foos and court costs to successful ‘consumer litigants, thus making con-
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sumer resort to the courts feasible. It is hoped that by making court
actions feasible, supfliers will be encouraged to develop workable
informal dispute settlement procedures for the expeditious settlement
of consumer complaints.

In the final analysis, many warranty problems could be cured if
products were made sufficiently reliable to last the length of the war-
raniéy period and beyond. Thus, there is a basic need to stimulate better
product design and quality control for the production of more reliable
products. One way of accomplishing this is by making it economically
rewarding -for producers of consumer products to build reliability into
their ucts.

Under present marketing conditions, the consumer has available to
him little or no information about the product reliability potential of
any consumer product he buys. He cannot look to the length of the
warranty period as a possible indicator of product reliability, because
variance in warranty terms and performance permits producers of
less reliable products to compete on ostensibly the same terms of dura-
tion as producers of more reliable products. Both producers may use
the rubrick “warranty” and offer identical duration periods, but one
producer might warrant parts only and require the consumer to mail
the product to the plant while the other producer might provide for
repair without charge and fix the product in the home. Only when the

es of the warranty game are clarified so that the consumer can look
to the warranty duration of the guaranteed product as an indicator
of product reliability (because all costs of breakdown have been in-
ternalized) will consumers be able to differentiate on the basis of price
between more reliable and Jess reliable products. This ability to dif-
ferentiate should produce economic rewards from increased sales and
reduced service costs for the producer of more reliable products.

Before the duration of the warranty can become a useful compara-
tive gange of product reliability, it is necessary to clearly designate
for the consumer whether the warrantor of the product is willing to
assume all costs connected with the reﬁair or replacement of the
warranted product and whether he is willing to absorb all consumer
costs incidental to any failure to live up to the promises of free and
timely repair or replacement. Only a warrantor giving this type of
“full” warranty is in a position to increase his profit, by making
product reliability or service capability improvements. f*urthermore,
to the extent that consumer choice in the marketﬁlace 18 guided by the
desire for product reliability measured by the duration of the war-
ranty, there will be an incentive for suppliers of consumer products
to offer full warranties of relatively long duration. Therefore, there
is a need to identify for the consumer which products are fully war-
ranted and to create standards for “full” warranties.

FEDERAL TRADE COMMISSION IMPROVEMENTS

In 1938 the Wheeler-Lea Trade Commission Act expanded the
powers of the Federal Trade Commission to cover “unfair or decep-
tive acts or practices in commerce.” The purpose of this expanded
authority, in the words of the House Committee report, was to make
“the consumer, who may be injured by an unfair trade practice, of
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equal concern, before the law, with the merchant or manufacturer
injured by the unfair methods of a dishonest competitor.” Congress,
however, did not accompany this broad gra.nt of authority with a con-
comitant expansion of the Commission’s powers of enforcement, ex-
cept partially in the limited area of food, drug and cosmetic
advertising. .

Thus the sole enforcement weapon available to the FTC to police the
vast majority of consumer frauds, deception, and cheating has been
the cease and desist order. Even in 1938, a minority of the House
Committee reporting the Wheeler-Lea Act recognized and decried the
inadequacy og) such a limited enforcement power:

* %% Unless the disseminator of a false advertisement
knows at the time of the dissemination that he may at some
time in the future be held accountable by a criminal or civil

enalty action for the unlawful dissemination, he will not be
geterred from such dissemination. It is just this deterring
effect that is lacking when dependence is placed upon cease
and desist orders for enforcement.

Their fears proved well founded. Each subsequent decade has
brought forth indictments of the FTC’s incapacity to enforce section
5(&)%1) of the Federal Trade Commission Act.

In the 90th Congress, Chairman Magnuson introduced and the
Senate passed S. 3065, the “Deceptive Sales Act”, which would have
given the FTC authority to seek preliminary injunctions to bring
unfair or deceptive practices to a halt immediately in appropriate cir-

"cumstances. The House did not act. This legislation was reintroduced

in substantially identical form in the 91st Congress, on May 26, 1969,
by Consumers Subcommittee Chairman Moss and Chairman Magnu-
son, as S. 2246,

On October 31, 1969, President Nixon, in his consumer message to
Congress, called for “expanded powers for a revitalized Federal Trade
Commission, to enable it to protect consumers promptly and effec-
tively.” The Administration’s “Consumer Protection Act of 1969” was
introduced by Chairman Magnuson, to%ther with Senators Baker,
Griffin, Prouty, and Scott as S. 3201, on December 3, 1969.

The Consumer Subcommittee of the Commerce Committee com-
menced hearings on these proposals shortly after the introduction of
S. 3201, receiving the testimony of Mrs. Knauer, Consumer Advisor to
the President, and Assistant Attorney General McLaren on behalf of
the Administration. The Subcommittee also sought the benefit of the
experience of each Commissioner of the FTC individually.

ommissioner Philip Elman, in testimony before the Committee,
explained how the F’fC’s regulatory anemia was related to its de-
pendence upon cease and desist orders:

* * ¥ [Alsto most products and services offered the public,
the principle protection for the consumer is left to the Fed-
eral Trade Commission and its limited power to prohibit
unfair and deceptive practices solely through issuance of
orders to cease and desist having only prospective effect.
Unless and until an order based on past violations is issued, no
penalties, criminal or civil, can be imposed for practices that
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violate the law, no matter how flagrant and harmful to the
public. And even as to respondents under order, they are sub-
ject to civil penalties only if violations of the order are proved
in a new, separate proceeding brought by the attorney general
in a federal court. Finally, while injured consumers are given
a private right of action under a few statutes (e.g., the Con-
sumer Credit Protection Act), no recovery of damages may
be had under the FTC act even when they result from unfair
and deceptive practices which violate an outstanding order
to cease and desist.

And Commissioner Mary Gardner Jones strongly concurred:

* * * ['W]hat we need are stronger sanctions. A cease and
desist order is not enough to create the kind of deterrent that
one needs so that in fact business will police itself, because no
agency, state or federal, can police violations of law. What
you depend on is for the community to police itself. But in
order for a community to police itself, you have to have
effective sanctions.* * *

Burgeoning public impatience with the Commission in the consumer
conscious 1960’s—fueled by revelations of bureaucratic ineptitude and
consumer neglect—led President Nixon in April, 1969, to seek from the
American Bar Association a “professional appraisal of the present
efforts of the FTC in the field of consumer protection.” The ABA
responded with a landmark study performed by a special commission
under the Chairmanship of Miles W. Kirkpatrick. Among other things,
the Kirkpatrick Commisgion concluded :

* % % We believe that effective law enforcement in this
area requires the creation of new procedural devices, includ-
ing a right in the F'TC, in appropriate situations, to seek pre-
liminary injunctions against deceptive practices, and some
form of private relief for or on behalf of consumers injured
by such practices. '

FTC Chairman Casper Weinberger, who had taken the reigns of
the Commission at the moment in its 50 year history when it had
reached its nadir in public esteem and confidence, on behalf of a unani-
mous Commission, sought new powers from Congress. In addition to
authority to obtain preliminary injunctions, Chairman Weinberger
asked for (1) authority to assess civil penalties for existing violations
of law, (2) authority to assess civil penalties for violations of existing
commission orders, and (3) authority to award damages to consumers
injured by acts or practices found by the commission to violate the law.
. Chairman Weinberger told the Committee that these provisions

represent extremely important proposals, the enactment of which
will enable the Commission to give the country’s consumers the protec-
tion from unfair and deceptive practices to which they are entitled.”
Support for these statements has been restated by both succeeding
Chairmen, Miles W. Kirkpatrick, and Louis A. Engman,

_Although S. 3201 was reported to the floor too late in the second ses-
sion of the 91st Congress to receive floor action, Chairman Magnuson
and Senator Moss renewed their efforts to improve the Federal Trade
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Commission Act in the 92d Congress through the introduction of the
“Clonsumer Products Warranties and Federal Trade Commission Im-

rovements Act of 1971,” which combined the warranty provisions
giscussed above with the FTC reforms.

After extensive consideration of this legislation, the Committee re-
ported it favorably to the floor of the Senate, where it passed by a vote
of 72 to 2. In the rush of business surrounding the end of the 92nd
session, the Fouse was unable to act.

On January 12, 1973, Chairman Magnuson and Senator Moss intro-
duced S. 356, a refined version of the same legislation. Comments on
the bill were solicited, and after further refinements, the legislation
was ordered reported to the floor of the Senate.

SECTION-BY-SECTION ANALYSIS

) TITLE I
Definitions (section 101)

(1) As used in title I, “Commission” means the Federal Trade
Commission.

(2) The term “consumer product” is limited to tangible personal
property, not realty. Furthermore, to qualify as a consumer product,
the tangible personal property must normally be used for either per-
sonal, family, or household purposes.

There are many products which are used for both personal and busi-
ness purposes. For example, a typewriter is clearly a consumer product
when used in the home by members of the family. It is not uncommon,
however, for typewriters to be purchased by businessmen for exclu-
sively business purposes. This may create an ambiguous situation in
many instances. To the extent that there is any necessary ambiguity in
the term “consumer product,” the ambiguity should be resolved in
favor of coverage. Personal or family use of a typewriter is not uncom-
mon; therefore, for the purposes of this title, a typewriter would be
considered a “consumer product” if any question arose. Of course, the
Federal Trade Commission could exempt s warrantor from the dis-
closure and labeling provisions of the bill to the extent that he sells
consumer products to persons for use in their businesses.

The term “consumer product” is also defined to include property
which is intended to be attached to, or installed in, real property—
without regard to whether it is so attached or installed. An appliance
which has been attached to or installed in real property might no
longer be considered “tangible personal roperty” for purposes other
than this bill because the appliance may %ecome a fixture, and thus be
characterized as realty rather than personalty. The definition of
“consumer product” insures that fixtures which are normally used for
personal, family or household purposes will be covered by the act
without regard to whether the object in question would be considered
realty or personalty for some other purpose. )

The term “consumer product” is limited in subsection (2) of section
101 by the sentence, “not withstanding the foregoing, the provisions of
102 and 103 of this title affecting consumer products apply only to con-
sumer products each of which actually costs the purchaser more than
$5.” This language has the effect of excluding products costing $5.
or less from the disclosure and designation requirements of title I.



12 /

However, any such excluded consumer product remains subject to the
provisions of the Federal Trade Commission Act, and, if it is war-
ranted in writing, to the other sections of this title, particularly sec-
tion 110. A written warranty on a consumer product costing $5 or less
which meets Federal standards for warranties under section 104 of this
title may be designated a “full” warranty, although there is no re-
quirement that it be so labeled. Of course, if such a warranty did not
meet Federal standards, the prohibitions of the Federal Trade Com-
mission Act against unfair or deceptive acts would prohibit it from
being labeled as a “full” warranty.

(3% The term “consumer” is defined in subsection (8) of section 101
as the first retail buyer of any consumer product; any person to whom
such product is transferred for use for personal, family, or household
purposes during the effective period of time of a written warranty or
service contract which is applicable to such product; and any other
person who is entitled by the terms of such written warranty or serv-
1ce contract or by operation of law to enforce the obligations of such
warranty or service contract. The use of the term person is meant in
its most all-inclusive sense; for example, a corporation purchasing a
color television set may be deemed to be a “consumer” within the
meaning of this act.

The intent of the definition is to make clear that the supplier is not
entitled to specify which classes of people may enforce the ob-
ligations of the warranty or service contract so long as the product
is transferred for use for personal, family, or household purposes
during the term of the warranty or service contract. Voluntarily as-
sumed warranty or service contract obligations extend at least to the
first purchaser and any subsequent transferee during the obligation
period who uses the product for personal, family, or household pur-
poses. Because the term “consumer” designates the scope of the war-
ranty. obligation, it also includes any other person who may enforce
the obligations of the warranty or service contract either by operation
of law or by the terms of the warranty or service contract.

The definition of consumer is not intended to include persons who
utilize consumer products for commercial purposes. For instance, a
clothes washer might be purchased by a consumer and subsequently
transferred within the warranty period to a person who installs the
machine in a commercial laundromat. The subsequent transferee
would not be a consumer, since the product is not being used for per-
sonal, family, or household purposes.

(4) The concept of “reasonable and necessary maintenance” is de-
fined in subsection (4) of Section 101, and is used in Section 104(d).
If a supplier can show that a consumer has failed to provide reason-
able and necessary maintenance, he is entitled to avoid his duties to
repair or replace a malfunctioning or defective warranted consumer
product if the lack of reasonable and necessary maintenance caused
the malfunction or defect. “Reasonable” maintenance means that main-
tenance which the consumer could be expected to perform or have per-
formed, given the skills he or she may Ee expected to possess and the
tools normally available to a consumer, or the availability of mainte-
nance facilities. “Necessary” maintenance includes the concept of rea-

sonable maintenance but goes further to require that the reasonable
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maintenance be necessary in order to keep the consumer product op-
erating in a predetermined manner and performing its intended func-
tion.

(5) The term “repair” is defined in subsection (5) of Section 101 to
include not only repair in the normal sense of correcting a malfune-
tioning consumer product, but also replacement of that malfunction-
ing product with a new consumer product or a component thereof
which is identical or equivalent to the malfunctioning consumer prod-
uct or component. The term is used in Section 104 in defining the
duties of suppliers meeting Federal standards for warranties. To that
extent, the concept of repairs set forth in subsection (5) of section
101 has direct applicability only to a “full” warranty. However, it is
possible that in the context of a warranty other than a “full” war-
ranty, the definition of repair in this bill might serve as a guide to the
meaning of the word “repair”.

(6) The term “replacement” is defined in subsection (6) of section
101. This term has direct applicability only to “full” warranties but
might also serve as a guide in other warranty situations. The term in-
cludes the normal concept of replacement and requires that such re-
placement be with a new consumer product. The term also includes
the refunding of the actual purchase price of the consumer product
if repair or replacement is not commercially practicable or if the pur-
chaser is willing to accept such refund in lieu of repair or replace-
ment. In other words, the purchaser is required to accept a refund
in lieu of repair or replacement if such repair and replacement it not
commercially practicable; on the other hand, if repair and replace-
ment is commercially practicable the consumer may, if he desires, ac-
cept such refund in lieu of repair or replacement if it is offered. This
would allow the supplier, when he decides that neither repair nor re-
placement is commercially practicable, to refund the purchase price.
A supplier could decide that repair or replacement is not commercially
practicable, for example, in a situation of supplier-consumer disagree-
ment over such things as whether reasonable and necessary mainten-
ance has been performed, or whether misuse has occurred. This allows
the supplier to make a business decision as to when neither replace-
ment in kind nor repair is commercially practicable and to instead
refund the purchase price.

Of course, when a product is to be replaced, the consumer is obliged
to make the defective product “available” to the supplier. If the prod-
uct is portable, the consumer might have to return the product to the
point of purchase. In making a product “available” the consumer is
required to free that product of any liens or incumbrances, but in
those situations where fixtures are to be replaced, the consumer should
be under no obligation to make the malfunctioning consumer prod-
uct available free and clear of any liens or incumbrances attached to
it because it is part of the real property. It would be impracticable to
require the consumer to pay off the mortgage on his house in
order to be eligible for replacement. The substitution of one such
fixture for another should result in the transfer of the security interest
on the defective product to the new consumer product so that the in-
terest of the secured party would not be prejudiced.

8. Rept. 151,93-1—3
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(7) The term “supplier” is defined in subsection (7) of Section 101
as any person (including any partnership, corporation, or association)
engageg in the business of making a consumer product or service con-
tract available to consumers, either directly or indirectly. This defini-
tion would include all persons in the distribution chain including the
component supplier, the manufacturer, the distributor, and the retailer.

Because the definition of “supplier” excludes those persons not
regularly engaged in the business of making consumer products avail-
able to consumers, the warranty provisions of S. 356 do not apply to
periodic private transactions. ) ) )

(8) The term ‘“warrantor” is defined in subsection (8) of section
101 as any supplier or any other party who gives a warranty in
writing. Thus, a party not selling a product but offering a warranty
on the product for the benefit of a consumer would be a warrantor.

(9) The term “warranty” is defined in subsection (9) of section
101 as including guarantee, and to warrant is to guarantee. )

(10) The term “warranty in writing” or “written warranty” is de-
fined in subsection (10) of section 101. Depending upon whether or
not the warranty incorporates at a minimum the uniform Federal
standards for warranty set forth in section 104, it may be either a
“full warranty” or a “limited warranty”. )

(11) The words “warranty in writing against defect or malfunc-
tion of a consumer product” are defined in subsection (11) of section
101. A warranty in writing against defect or malfunction is one in
which there is a written affirmation of fact or promise made “at the
time of sale”. Therefore, as applied to advertising, only point of sale
advertising could be found to create a warranty in writing under the
terms of this definition. Of course, this is not the case with respect to
the broader category of express warranty as used in section 110(d).
In order to create a warranty in writing against defect or malfunc-
tion of a consumer product under this section, the written affirmation
or promise must relate to the nature of the material or workmanship
and promise or affirm that such material or workmanship is defect
free or will meet a specified level of performance for a particular
period of time. )

For example, a written statement given at the time of sale that a
particular clothes washer would “effectively wash clothes” would
create a “warranty in writing against defect or malfunction of the
consumer product” if that statement became part of the basis of the
bargain between the supplier and the purchaser. This statement would
represent a “promise” that the “material or workmanship” of the
product are such that it will “meet a specified level of performance”,
namely washing clothes effectively. Alternatively, a warranty in writ-
ing against defect or malfunction of the consumer product could arise
if the supplier undertakes in writing to refund, repair, replace, or
take other remedial action with respect to the sale of a consumer
product in the event that the product fails to meet specifications set
forth in the undertaking. For example, the supplier might state: “if
this washer doesn’t wash clothes effectively, I will refund its purchase
price.” Since this represents an undertaking in writing to refund the
purchase price of the product if the product fails to wash clothes
effectively, a warranty in writing against defect or malfunction of a

"
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consumer product would have been created. In any event, any written
affirmation, promise or undertaking discussed above would have to
become part of the basis of the bargain between the supplier and the
purchaser to qualify as a “warranty in writing against defect or mal-
function of a consumer product”.

(12) The term “without charge” is defined in subsection (12) of
section 101. In section 104 a supplier making a “full” warranty and
thus necessarily meeting or exceeding Federal standards must repair
or replace any malfunctioning or defective consumer product within
a reasonable time and “without charge”. Normally a warrantor who
assumes the obligation to remedy a defect or malfunction within a
reasonable time and “without charge” would not assess a consumer
with any cost attendant to the discharge of the warranty obligations.
For example, the warrantor could not require the purchaser to
return a consumer product by mail if the consumer had to pay
for the postage or it was very difficult to mail. Likewise, if a repair
facility was located at an unreasonable distance, it would normally
be expected that the supplier would bear the cost of transporting the
product to that facility. (See discussion of section 104, infra.)

The term does not necessarily mean that the warrantor must neces-
sarily compensate the purchaser for incidental expenses, however, if
the supplier can affirmatively demonstrate that such expenses should be
borne by the purchaser. (See section 104,infra.)

Subsection 12 of section 101, however, does affirmatively require the
warrantor to compensate the purchaser for any reasonable, incidental
expenses resulting from the warrantor’s failure to repair or replace
within a reasonable time the malfunctioning or defective consumer
product. Such incidental expenses may also be compensated if the war-
rantor imposes any unreasonable duties upon the purchaser as a condi-
tion of servicing, repair or replacement. (The use of the term inci-
dental expenses here 1s not to be confused with the concept of incidental
or consequential damages, which are to be governed by state law. See
section 113(c).)

Disclosure Requirements (section 102)

Section 102 of title I outlines disclosure requirements for:suppliers
of consumer products who offer warranties in writing or service con-
tracts in writing. Suppliers are required to disclose fully and con-
spicuously in simply and readily understood language the terms and
conditions of their warranties. The Federal Trade Commission is
authorized to detail these disclosure requirements in accordance with
procedures set forth in section 109 of title 1. : :

Enumerated in section 102 are certain informational areas which
the Federal Trade Commission is to consider when promulgating dis-
closure regulations. These guidelines exemplify information that
would promote consumer understanding of warranties both at the
time of the sale and when the product breaks down. For example, sub-
paragraph (h) of paragraph (2) of subsection (a) of section 102 sug-
gests that the warrantor tell the consumer on what days and during
what hours he will perform his obligations in case of defect or
malfunction. For instance, if a refrigerator breaks down, a consumer
could consult his warranty to ascertain whether the warrantor had
emergency service on Saturdays or Surdays. This information, coupled
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with that in subparagraph i) relating to the period of time it would
take the warrantor fo effect repair or replacement, would enable the
consumer to know what to expect and to take necessary precaution
against the spoilage of food in the interim before the necessary repairs
could be completed. Such information would also be useful to the con-
sumer in making a product selection at the time of sale. One may be
more prone to purchase products from g supplier who provides emer-
gency service for such items as refrigerators.

The Committee is of the belief that the informal dispute resolving
mechani$ms encouraged in section 110 will be useful for the redress
of grievances only when their existence is known. Subparagraphs (j)
and (k) suggests that the consumer should be notified of his ability to
seek redress through both any informal dispute settlement mechanisms
that the warrantor may offer or through legal remedies made eco-
nomically feasible because of provision for recovery of reasonable
costs, including attorney’s fees based on actual time expended. Further-
more, if the warrantor 1s required to inform the consumer of his rights
in the event the warrantor fails to perform, the Committee believes
that the warrantor will have greater incentive to perform as promised.

Of course, the items of information suggested for disclesure in Sec-
tion 102(a) (2) (A) through (K) are not intended to be either manda-
tory or exclusive. The Commission may well determine, in aceordance
with section 109, that disclosure of additional items of information
may be appropriate. For instance, it may well be that for some prod-

~ucts, disclosure of what constitutes “reasonable and necessary main-
tenance” would be appropriate. ‘

Section 102(2){1) authorizes the Federal Trade Commission to
determine the manner and form in which information pertaining to
any written warranty should be presented and displayed in advertis-
ing, labeling, point-of-sale material, or other representations in writ-
ing. Subsection {b) makes explicit the fact that the Commission is
not authorized by this title to preseribe the duration of warranties

iven or to require that a product or its components be warranted.

While 1t is the intent of the Committee that the Commission under
authority of title I of this bill may not prescribe the substance of
written warranties; except to the extent provided in section 104, this
limitation is to be read in conjunction with the savings provision in
section 112 which says that, “Nothing contained in this title shall be
construed to repeal, invalidate, or supersede the Federal Trade Com-
mission Act (15 U.S.C. 41 et. seq.) or any statute defined ag an Anti-
Trust Act.” Furthermore, the Commission is expressly granted the
authority to prescribe rules requiring warranty or service contract
periods to be extended to compensate the consumer for the time during
which the warranted use of his product was lost as a result of a de-
fect or malfunction. As stated in section 102(b), such an extension
should not occur unless the consumer is denied the use of his product
at least ten days. The ten-day figure should be cumulative over the

duration of the warranty period, since otherwise the purpose of any
such rule could be circumvented.

Designation of Warranties (section 103)

Section 103 of title I requires suppliers who warrant in writing their
consumer products to clearly and conspicuously designate such war-
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ranties in a manner that will enable consumers to readily discern the
type of warranty being given. If a warranty meets the Federal stand-
ards set forth in Section 104, and does not limit the liability of the war-
rantor for consequential damages, then it is to be conspicuously desig-
nated as a “full (statement of duration)” warranty. For example, an
appliance gnaranteed for a full year in accordance with Section 103(a)
(1) would have a warranty headed with the designation : “full one year
warranty.” If a warranty in writing limits the liability of the war-
rantor for consequential damages, but in all other respects meets the
requirements set forth in Section 104, then it shall be labeled as a “full
(statement of duration) warranty (remedy limited to free repair or
replacement within a reasonable time, without charge)”. If a warranty
in writing does not meet Federal standards, it would be designated in
such a way as to clearly indicate to the consumer the fact that it is a
“limited” as opposed to a “full” warranty. The designation should in-
dicate the limited scope of the coverage afforded. For example, a war-
ranty on an appliance might be designated as a “parts only warranty”,
or a warranty on an article of clothing might be headed “colorfastness
onlv”. The Federal Trade Commission, in Section 109, is empowered to
define in detail the designation requirements for limited warranties.

There are several exceptions to the designation requirements set forth
in section 103. First, if a product costs the pu'rchaser ~$5 or less, a
warranty on that product does not need to be designated in accordance
with section 103. Second, the Federal Trade Commission may, pur-
suant to section 109, exempt a supplier from complying with the desig-
nation requirements in section 103. Finally, section 103(h) excludes
from the designation requirements of Section 103 “expressions of gen-
eral policy concerning customer satisfaction which are not s‘;ab]{act to
any specific limitations.” For example, a statement such as satisfac-
tion guaranteed or your money back” does not have to be designated as
a full or partial warranty. Section 108 (b) also exempts such general
policy statements from the provisions of sections 102 and 104 of title I.
In order to be eligible for exemption, a general policy statement n’x,u§t
not be subject to any “specific” limtiations. The word “specific” 1is
included in order to protect a supplier from a consumer who uses a
product for 10 years and then complains of dissatisfaction with the
product. A refusal of a supplier to honor such an expression of dissatis-
faction from a consumer who has used a product without expressing his
objections for 10 years would not amount to a “specific” limitation on
the general policy concerning consumer satisfaction. - .

Tn those situations where the purchaser may obtain both written
statements or representations not subject to any specific limitations as
well as specific warranties in writing from the same supplier of a con-
sumer product, the written statement or representation not subject to
any specific limitations should control unless the warranty in writing
clearly and conspicuously excludes the guarantee of consumer satis-
faction. (See also section 110(d) (2)). In any event, any statement or
representation falling within the exclusion contained in section
103(b) would remain subject to the provisions of the Federal Trade
Clommission Act and to section 110 of title I.

Federal Standards for Warranty (section 104) o
The minimum duties which a supplier must assume when giving a
“full” warranty are described in section 104 of title T. At a mini-
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mum, the supplier must promise to repair or replace any malfunction-
ing or defective consumer product covered by the warranty, within a
reasonable time, and without charge. In addition, the warrantor is
prohibited from imposing any duties other than notification upon the
purchaser as a condition of securing repair or replacement of a con-
sumer product covered by a warranty meeting Federal standards,
unless the warrantor can affirmatively demonstrate that additional
duties would be reasonable.

The words “repair,” and “replace,” ure defined with specificity in
section 101 of title I. The concept of “reasonable time” cannot be
precisely defined. The amount of time which is reasonable will var
according to the customary time for repair of similar consumer prod-
ucts, the location of the defective consumer product in relation to the
repair facility, the consumer’s day to day need for the product, and
other factors. The term “without charge” is defined in paragraph 12
of section 101 of title I. In order to add certainty and specificity to
the relationship between the supplier and the purchaser, the Federal
Trade Commission is empowered under Section 109(e) to define, to
the extent possible, the duties imposed upon the supplier who decides
to fully warrant his products. Such rules and regulations would be
promulgated in accordance with the procedures set forth in section
109 of title 1.

In determining whether a supplier can impose duties other than noti-
fication upon the purchaser, a court or the Commission would com-
pare the magnitude of the economic burdens “necessarily” imposed
upon a warrantor against the magnitude of the burdens of inconven-
ience and expense “necessarily” imposed upon the purchaser. The word
“necessarily” requires a court or the Commission to explore the alter-
natives available to the supplier and the purchaser before weighing
the supplier’s burden against the purchaser’s burden. As an illustra-
tion, suppose the manufacturer of a small, portable consumer product
offers a “full” warranty but requires the consumer to personally deliver
the product to a service center in case of malfunction or defect. The
supplier might argne that this is a reasonable burden because it would
be cheaper for the purchaser to bring the product to the service center
than it would be for the supplier to maintain a pick-up system. Before
evaluating the reasonableness of the duty imposed by the supplier, a
court or the Commission should explore alternative methods of return-
ing the product to the service center for repair.

For example, it may be less costly to all parties concerned to use the
mails or a private delivery service to transport the malfunctioning or
defective product. If this were so, then placing the burden of personal
delivery to the service center upon the consumer would be un-
reasonable. Further analysis may be necessary, however, in order to de-
termine what type of mailing duty or delivery to the private carrier
would be reasonable. For example, the warrantor in the above example
might change his warranty to require the purchaser to mail the defec-
tive or malfunectioning consumer product to a service center for repair.
If the average rate of return for repair or replacement of the product is
one for every hundred sold and if the average cost for mailing that
product to the service center is $1.00, the supplier’s economic burden
would be $1.00 per hundred sold, assuming he already absorbs the cost
of mailing the product back to the consumer. In all likelihood, this
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cost would be passed on to purchasers of these products by charging
1¢ more per product. If the supplier pays the cost of the return
mailing, then the cost to the one purchaser out of one hundred who
has to send his product for repair would be his time in having to pack-
age and mail the product plas the 1¢ increase m purchase price. The
remaining 99¢ would be paid by other purchasers, and the price of the
product involved would reflect both its acquisition and complete war-
ranty cost. If the consumer was required to pay the mailing charge,
then his expense would be his time required to package and mail the
product plus the $1.00 mailing charge; this would impose a burden
on him which would be one hundred times greater. The burden on the
supplier, however, would remain relatively constant in either situation.
A requirement for the consumer to pay the mailing cost would, there-
fore, be unreasonable because the magnitude of the burden imposed
upon the consumer in relation to the magnitude of the burden imposed
upon the supplier is so much greater.

Subsection (b) of section 104 gives the purchaser or consumer the
right to demand and receive replacement of a consumer product which
has needed repair an unreasonable number of times during the war-
ranty period. The provision is designed to rectify the s1tuat‘1‘on wh(,e’re a
consumer has recelved a product which turns out to be a “lemon”, or
where the supplier’s repair system is so ineffectual that defects are not
corrected even though the product is repeatedly returned for repair.
In the face of continual malfunctions of the consumer product, the
ability to continue to return the product for repair 1s insufficient re-
course for the consumer. In order to give specificity to the language
“unreasonable number of times during the warranty period,” the Fed-
eral Trade Commission, in section 109(e), has been directed to “define
in detail” the provisions of subsection (d) of section 104. This would
allow the FTC by rule to establish what in fact is “an unreasonable
number of times” for different categories of consumer products. A full
refund of the purchase price in lieu of replacement with a new product
would satisfy the requirements of this section if the supplier deter-
mined that repair or replacement was not commercially practicable in
the circumstances. In either case, the burden of depreciation is to fall
upon the supplier. (See discussion of section 101(6), SUpra.) .

Subsection (c¢) of section 104 states that the full warranty duties
assumed by a supplier extend to the consumer. “Consumer” is defined
in section 101(3). ]

Subsection (d) of section 104 states that a supplier does not have to
repair or replace a consumer product which malfunctions or becomes
defective during the warranty period if he can sustain the burden of
proof and show that damage, while in the possession of the purchaser,

(opposed to damage in transit prior to the possession, for example), or
unreasonable use caused the product to malfunction or become defec-
tive. (See discussion of “reasonable and necessary maintenance” supra,
at section 102.)

Full and Limited Warranties of a Consumer Product (section 105)

Section 105 states that the warranty provisions in 8. 356 would not
prohibit the selling of both full, full (with limitation of liability for
consequential damages), and limited warranties if such warranties are
clearly and conspicuously differentiated. For example, a consumer
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product might be sold with a “full one year warranty—remedy limited
to free repair or replacement within a reasonable time, without charge”.
The supplier might also offer free parts replacement for an additional
vear. That limited warranty might be labeled a “two year free parts
replacement guarantee.” In other words, the measures of time for the
limited warranty would run from the time of purchase to the end of
the warranty period. In the example given the limited warranty during
the first year would actually be subsumed under the full warranty.

Service Contracts (section 106)

Section 106 provides that a supplier may sell a service contract to
the purchaser in lieu of, or in addition to, the warranty. Section 106
requires that a service contract fully and conspicuously disclose in
simple and readily understood language its terms and conditions. The
Federal Trade Commission is authorized to prescribe the manner and
form in which the terms of service contracts should be clearly and con-
spicuously disclosed. The effect of this section is to require the same
sort of disclosure requirements on both service contracts and warran-
ties so that both will be fully understandable to the consumer.

Designation of Representatives (section 107)

In hearings before the Committee in the 92d Congress, concern was
expressed that warrantors might be prevented from delegating to rep-
resentatives the performance obligations assumed under a written
warranty. Section 107 states that nothing in title I shall be construed
to prevent any warrantor from making any “reasonable and equitable
arrangements” for representatives to perform warranty duties.

The Committee did not intend to allow warrantors to make
unjust or inequitable arrangements under which representatives would
be bound to perform warranty duties, The phrase “reasonable and
equitable arrangements” is intended to make clear that, to the extent
a supplier asks or requires another party to assume responsibilities
under the warranty, that party is not to be victimized by unreasonable
or inequitable arrangements. Hence one of the purposes of this section
is to insure that the manufacturer does not escape his liability under
this title by shifting responsibility to dealers, wholesalers, retailers,
or others in the chain of distribution. Since manufacturers have pri-
mary control over the quality of products, the intent of this section is
to place full responsibility on them, while at the same time allowing
others, such as dealers, to perform services related to warranties if they
are equitably compensated. Therefore, this section also states that “no
such arrangements shall relieve the warrantor of his direct responsi-
bility to the purchaser or necessarily make the representative a co-
warrantor.” For example, the Federal Trade Commission has reported
that some of the problems associated with automobile warranties in the
past may have resulted from the failure of auto manufacturers to rea-
sonably and equitably compensate their dealers for warranty work.

Nothing in section 107 is intended to dictate the method of com-
pensation for warranty or service contract work, so long as whatever
method used insures that such compensation is equitable. For instance,
the supplier could build into the wholesale price the cost of warranty
service and then compensate dealers who perform the warranty obliga-
tions by direct payment for services performed; or the manufacturer
could establish a low wholesale price that excludes the cost of war-
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ranty service and a dealer who performs the warranty obligation could
receive his compensation out of the dollar margin between the whole-
sale and retail price. While both methods could be examples of com-
pensation which would satisfy the requirements of section 107 S0 long
as the particular arrangements are “reasonable and equitable,” direct
payments would be the more likely method to meet the test.

While a manufacturer can issue a warranty that says certain au-
thorized service representatives will repair or replace the defective
product, the consumer has recourse directly against the manufacturer
as warrantor, if these representatives fail to perform. The manufac-
turer could not defend against an action for failure to perform by
arguing that the designated representative, not the manufacturer, was
responsible for the failure of performance.

Limitation on Disclaimer of Implied Warranties (section 108)

Subsection (a) of section 108 prohibits a supplier (defined in para-
graph 7 of Section 101) from disclaiming implied warranties such
as the warranties of merchantibility or fitness, thereby building a base
of protection for consumers whose products are warranted in writing.
This subsection is designed to eliminate the practice of giving an ex-
press warranty while simultaneously disclaiming implied warranties.
This practice has often had the effect of l1nq1t1n%)the rights of the con-
sumer rather than expanding them, as he might be led to believe.

Subsection (b) of section 108 has been included in the bill to clarify
the relationship between implied warranties and express warranties.
The subsection states that implied warranties may not be limited as to
duration either expressly or impliedly through a designated warranty
in writing or other express warranty. This provision clarifies the rela-
tionship between express and implied warranties on consumer prod-
ucts, by maintaining the independence of one from the other. This will
mean that the implied warranties, created by operation of law, can
only be limited by operation of law and not “expressly or impliedly”
by an express warranty. As a result, suppliers and consumers are
placed on equal footing when determining how long a particular im-
plied warranty lasts. Through negotiation between consumer and sup-
plier (and ultimately through determination by courts if that becomes
necessary) the duration of an implied warranty such as the warranty
of fitness for ordinary use would be established. Thus, a consumer
whose warranty in writing for one year is unenforceable because the
warranted product malfunctioned one year and six days after the time
of purchase might still have recourse against the supplier for warranty
of fitness for ordinary use.

Tt is not the intent of the Committee to alter in any way the manner
in which implied warranties are created under the Uniform Commer-
cial Code. For instance, an implied warranty of fitness for particular
purpose ‘which might be created by an installing supplier is not, in
many instances, enforceable by the consumer against the manufactur-
ing supplier. The Committee does not intend to alter currently existing
state law on these subjects.

Federal Trade Commission (section 109)

The Federal Trade Commision is required to promulgate rules and
regulations to facilitate the implementation of certain aspects of title
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I. The Commission is to define in detail the disclosure requirements
for warranties set out in 102, and to define the disclosure requirements
for service contracts as provided in section 106; it is to determine when
a warranty in writing does not have to be designated in accordance
with section 103, and to define in detail the disclosure requirements of
section 103 (2) (a); and it is to define in detail the duties set forth in
section 104 (a), (b), and (¢), and to define their applicability to war-
rantors of different categories of consumer products with “full” war-
ranties.

Section 109 also sets forth in the procedure which the Federal
Trade Commission is required to follow in establishing these rules.
The language describing the type of procedure which the Commission
is to follow in promulgating rules represents a compromise between
simple informal rulemaking procedures and the more complex, com-

licated, and time consuming formal hearing procedures contained
in sections 556 and 557 of title 5 of the United States Code. But for
the qualifying words “structured so as to proceed as expeditiously
as practicable,” the Commission would be bound to follow at all times
the formal hearing procedure when carrying out its rulemaking re-
sponsibilities. The qualifying words, however, have been added to
indicate the Committee’s desire not to require a formal oral hearing
with cross examination as a part of all proceedings. It is the intent
of the Committee to afford interested parties, both consumers and
industry representatives, greater procedural rights than accorded un-
der section 553. Therefore, the Committee provides for a public rec-
ord and an opportunity for an agency hearing which assures judicial
review on the basis of “substantial evidence.” (See section 706 of
title 5 of the United States Code.)

As to the type of public record developed and the form of agency
hearing provided, the Committee is of the opinion that the Federal
Trade Commission can best determine the type of proceeding it
should hold so as to promulgate rules as expeditiously as practicable.
The Committee desires to avoid the abuse of cross examination by
interested parties which delays unduly the rulemaking process. There-
fore, it is anticipated that expeditious rulemaking would not nor-
mally include formal hearings. But an opportunity for all inter-
ested persons to participate in the rulemaking should be afforded.
In many situations, in the Committee’s view, interested persons could
submit all or part of the evidence in written form. The Committee
also expects the Federal Trade Commission to exercise vigorously its
discretion which permits it “as a matter of policy . . . to provide for
the exclusion of irrelevant, immaterial or unduly repetitious evi-
dence.” (See subsection (b) of section 556 of title 5 of the United
States Code.) Such Commission action would avoid unwarranted
delays caused by repetitious testimony offered by parties with essen-
tially common interests.

Private Remedies (section 110)

Section 110 spells out the remedies available to the purchaser of
consumer products. A purchaser can utilize informal dispute settle-
ment procedures established by suppliers or, having afforded a supplier
a reasonable opportunity to cure, may resort to formal adversary
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proceedings with reasonable attorney’s fees available if successful in
the litigation (including settlement).

Subsection (a) of section 110 declares that it is the policy of Con-
gress to encourage the development of informal dispute settlement
mechanisms. If a supplier deyelops such a mechanism, then the “con-
sumer” as defined in title I is required to utilize such mechanism as
part of the opportunity given the supplier to cure a breach prior to
resorting to formal legal action. The Federal Trade Commission is
empowered to promulgate guidelines for the establishment of these in-
formal dispute settlement mechanisms and is required to supervise
them on its own initiative or when petitioned by an interested party to
insure their bona fide operation. Tﬁis provision is not intended to re-
quire the Commission to review individual disputes but only to require
them to oversee generally dispute settlement mechanisms.

Subsection (b) authorizes any “consumer” (defined in section 101
(3)) to sue for breach of warranty or service contract in an appro-
priate district court, but any such suit shall be subject to the jurisdic-
tional requirements of section 1331 of title 28 of the United States
Code. In effect, this means a person or at this time a class of persons
must show individual damages of ten thousand dollars or more in
order to bring suit in a Federal court.

But any “consumer” damaged by the failure of a supplier to com-
ply with any obligations assumed under an express or implied
warranty or service contract subject to this title—i.e. a warranty in
writing, a service contract in writing, an express warranty (defined in
section 110(d) (1)), or implied warranties—may sue in any State or
District of Columbia court of competent jurisdiction. Thus, for the
most part, the Federal rights created by title I of this bill will be
enforced in State rather than Federal courts.

As previously mentioned, prior to commencing any proceeding au-
thorized by title I a purchaser must afford the supplier a reasonable

“opportunity to cure any breach, including the utilization of any bona

fide informal dispute settlement mechanism. Any purchaser who uti-
lizes an informal dispute settlement mechanism would not be pre-
vented from seeking formal judicial relief following such utilization.
Of course in a class action suit only representatives of the class would
have to avail themselves of any bona fide informal dispute settlement
mechanism on behalf of the class before the class action suit could be
instituted.

In order to preserve the status quo as to the eligibility under State
law for participation in class actions, subsection (b) of section 110
provides that “nothing in this subsection shall be construed to change
in any way the jurisdictional or venue requirements of any State.”
Because Federal rights would be enforced in State courts, some
might argue that limitations that certain States impose on par-
ticipation in class action litigation, would not be valid. The above-
mentioncd language preserves such limitations but does not affect the
requirement that suits authorized by title I may not be maintained
until a purchaser or his representative first utilizes any bona fide
informal dispute settlement mechanism which the supplier has
provided.

Subsection (c) of section 110 provides for the recovery of court
costs and reasonable attorney’s fees in the event a “consumer”, as de-
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fined in title I, is successful in a suit for breach of an express or
implied warranty or service contract obligation. This provision would
make economically feasible the pursuit of remedies by consumers
in State and Federal courts. It should be noted that an attorney’s fee
is to be based upon actual time expended rather than being tied to any
percentage of the recovery. This requirement is designed to make
the pursuit of consumer rights involving inexpensive consumer prod-
ucts economically feasible. Of course, where small claims courts are
available and function adequately in resolving consumer disputes, the
Committee encourages their use; and to the extent legal representa-
tion is not necessary in such courts, attorney’s fees would probably
not be available.

Subsection (d) of section 110 defines an “express warranty” in a
manner paralleling the Uniform Commercial Code’s definition. If a
consumer product accompanied by a warranty in writing or service
contract in writing has been expressly warranted outside the writing,
then the purchaser can enforce the terms of that warranty against the
supplier actually making it and recover court costs and reasonable
attorney’s fees. For example, a salesman selling a consumer product
warranted in writing for one year who said: “I guarantee that this
product will perform perfectly for 5 years” would be deemed to have
created an express warranty. If he was not acting as an agent for the
retailer or manufacturer in making that statement, only the salesman
himself would be the -warrantor, and the purchaser would have re-
course only against the salesman in enforcing the terms of the express
warranty. Of course an affirmation merely of the value of the con-
sumer product or service or a statement purporting to be merely the
supplier’s opinion or commendation would not create an express
warranty.

Government Enforcement (section 111)

Subsection (a) of section 111 states that any failure to comply with
the requirements imposed by or pursuant to title I shall be considered
a violation of section 5 of the Federal Trade Commission Act.

Paragraph (1) of subsection (b) of section 111 gives the district
courts of the United States jurisdiction to restrain violations of title
1 in an action brought by the Attorney General or the Commission.
Any temporary restraining order or preliminary injunction would be
issued by a District Court without bond. Such restraining order or
preliminary injunction may be dissolved if a complaint is not filed
within a reasonable time after issuance as specified by the court. Pro-
vision is made for joining other parties as the court deems appro-
priate, and to that end nationwide service of process is provided for.

Paragraph (2) of subsection (b) of section 111 authorizes the At-
torney General to serve a civil investigative demand upon any person
“under investigation” who may be in the possession, custody or control
of documentary material relative to any violation of title I. The pro-
cedures to be followed in serving civil investigative demands are set
out in detail in section 111. It is important to note that such demand
may be served only on persons who are under investigation. This bur-
den, however, should not be great because the Attorney General, be-
lieving anyone to be in possession of documentary material relevant
to any violation of this title, could put that person under investigation
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prior to the serving of a demand in order to comply with the “under
investigation” requirement.

Savings Provision (section 112)

This section states the aythority of the Federal Trade Com-
mission under the Federal Trade Commission Act is in no way
superseded by this title. This provision also assures that those products
not specifically covered under this bill because of the $5 exemption
applicable to section 102 and 103 are, nevertheless, subject to the Fed-
eral Trade Commission’s power to proscribe unfair and deceptive
acts or practices. (See also section 113(c) ). '

Scope (section 113)

Subsection (a) of this section states that the provisions of the bill
and the powers granted to both the Federal Trade Commission and to
the Attorney General extend to the sale of consumer products and
services “affecting” interstate commerce as well as those “in” inter-
state commerce. This subsection would make the rights and remedies
in title I available to low income ccnsumers within our cities who
are often victimized by acts only “affecting” interstate commerce. A
proviso was included in subsection (a) to make clear that the opera-
tion of this Act is not to interfere with the operation of other Federal
laws, such as the Clean Air Act.

Subsection (b) of section 113 specifies the way in which title I
would interact with State laws regulating warranty practices. States
would be preempted from requiring labeling or disclosure require-
ments that differed from those prescribed pursuant to title I of this
bill. This was designed to insure that suppliers of consumer products
would not have to print warranties in conformance with the many pos-
sible State and Territorial disclosure formulas or labeling procedures.
Rules of the Federal Trade Commission detailing disclosure and des-
ignation requirements pursuant to sections 102 and 109 would pre-
empt any different State requirements. Any rules defining “full” war-
ranty duties (section 104) would constitute preemptive national
standards for warranties unless the Commission permitted a State to
deviate from those rules in a manner prescribed in the rule.

Because title I of this bill allows a supplier to give a warranty or
not as he chooses and because it allows him to define the contents of
any warranty given (as long as it is not unfair or deceptive or does
not contain a disclaimer or limitation on the duration of implied war-
ranties), the Committee has not been willing to follow the suggestion
of those affected persons who asked that federal legislation totally pre-
empt State action. The Committee was of the opinion that States should
be free to determine that, for the protection of their citizens, a higher
level of warranty protection would be required. Of course, the way in
which any mandatory warranty protection would be required to be
presented would have to be consistent with federal disclosure and
designation standards. Furthermore, to the extent a supplier offers a
“full” warranty in compliance with Federal standards, he is protected
against the imposition of additional burdens by a State unless the Fed-
eral Trade Commission, in exercising its rulemaking authority, permits
such imposition in accordance with the considerations set out in sec-
tion 113(b).
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For the purposes of illustration, it would probably be consistent with
the provisions of subsection (b) of section 113 for a State to determine
that all widgets sold in that State must contain a “Parts Only War-
ranty” for one year or a “Full One Year Warranty”. In other words,
a State can work within the provisions of this bill, and the rules and
regulations implementing it, to advance the interests of consumers
within its borders by mandating coverages which the Federal bill de-
scribes but does not mandate.

Subsection (¢) of section 118 states that nothing in title I changes
State law ‘which allows a person to recover consequential damages for
injury to the person resulting from a breach of warranty, or any State
law which restricts the ability of a warrantor to limit his liability for
consequential damages. For 1nstance, since section 2-719 of the Uni-
form Commercial Code permits the limitation of remedies only when
such a provision is included in the warranty, any limitation on inci-
dental or consequential damages would have to be clearly disclosed in
accordance with section 103.

Effective date (section 11})

Section 114 sets forth the timing for implementation of title I. The
effective date is six months after the date 6 enactment, except that any
of those portions of title T which can not reasonably be met without
the promulgation of rules, shall take effect six months after the pro-
mulgation of such rules by the Federal Trade Commission (with an
additional six month extention possible). The Commission is to pro-
mulgate such rules as soon as possible, but no event later than one year
after the date of enactment of this Act. The time limitations contained
in section 114 regarding the promulgation of rules by the Commission
apply only to the promulgation of initial rules and do not restrict the
Commission’s rule-making activity in the warranty area n futuro.

Comments received by the Committee on this section expressed fears
that a rule or regulation might be applied to merchandise manufac-
tured prior to its effective date. The intent of the Committee is clear
that, “this title shall take effect six months after the date of its enact-
ment but shall not apply to consumer products manufactured prior to
such effective date.” Furthermore, any rules promulgated by the Com-
mission would not take effect until six months after their final promul-
gation, except that the Commission may provide an additional six
months so that suppliers can bring their written warranties into com-
pliance. Thus any product manufactured prior to these effective dates
would not have to comply with either the provisions of the Act or
rules promulgated by the Commission.

TITLE II

Lrpanded Federal Trade Commission Jurisdiction (section 201)

Section 201 of this title expands the Federal Trade Commission’s
jurisdiction from acts and practices “in” interstate commerce to those
“affecting” interstate commerce. This expansion of the Commission’s
jurisdiction is intended to permit more effective policing of the market-
place by bringing within reach practices which are unfair or deceptive
and which, while local in character, nevertheless have an adverse
impact upon interstate commerce.
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In considering certain arguments against expansion of the Com-
mission’s jurisdiction, the Committee was mindful of the danger of
making the Commission alone responsible for eradicating fraud and
deceit in every corner of the marketplace. This is not the Committee’s
intent in expanding the jurisdiction of the Commission. State and
local consumer protection efforts are not to be supplanted by this ex-
pansion of jurisdiction. In many situations the Commission, through
1ts Consumer Advisory Boards and expanded field office operations
would work concurrently with State and local governments to attack
in their incipiency flagrant consumer abuses. However, this expansion
of jurisdiction, in conjunction with the authority to seek injunctive
relief, will enable the Commission to move against local consumer
abuses where State or local consumer protection programs are non-
existent or where fly-by-night operators hit one local area and then
quickly move on to another before local officials can take action. (For
similar expansion of authority see section 206 and 209 of title II of
this bill.)

Civil Penalties (section 202)

This section of the bill authorizes the Federal Trade Commission,
through its own attorneys, to initiate civil actions to recover penalties
against any person (including partnerships, corporations, or other en-
tities) who commits an act or engages in a practice which he knows is
unfair or deceptive to consumers and prohibited by section 5(a) (1).
The maximum penalty recoverable would be $10,000 per violation, but
this penalty could be settled if the Commission publicly stated its
reasons and the court approved the settlement.

It should be noted that the word “consumer” as used in title IT is
not related to the definition of that term in title I. The use of the
word “consumer” in title II is to be read in its broadest sense and is
not limited to those persons defined in section 101(3) of title I of
S. 356.

In any civil action initiated under authority of the amendment to
the Federal Trade Commission Act set forth in this section, the Com-
mission would have to show “actual knowledge or knowledge fairly
implied from objective circumstances.” A violation of a Commission
rule would in most cases constitute a violation with “knowledge fairly
implied from objective circumstances” unless the person against whom
the action was brought could show why he should not have been ex-
pected to have knowledge of the Commission rule or that the rule itself
1s invalid.

The civil penalty which can be imposed is $10,000 “for each such
violation.” The Commission would have to judge what constituted
“each such violation” in the particular case, but “each such violation”
would not necessarily be each product unfairly or deceptively sold.
The focus, in the opinion of the Committee, should be on the decision-
making process of the person against whom the penalty is sought, the
number of different decisions he made and the harm generated by those
decisions. ~

Consumer Redress (section 203)

After a cease-and-desist order is made final, the Commission may
seek remedial relief on behalf of consumers injured by the specific
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unfair or deceptive act or practice which was the subject of the cease-
and-desist proceeding in an action initiated in Federal district court.
This provision would enable the Commission to more adequately pro-
tect consumers by affording them specific redress for their injuries.
At the present time, cease-and-desist orders have prospective appli-
cation only and afford no specific consumer redress to consumers who
have been injured, A proceeding for consumer redress under section
203 could seek relief only for injury sustained as a result of the
particular unfair or deceptive act or practice which was the subject
of the cease and desist order. o )

In granting new powers to the Commission, section 203 does not
in any way purport to supplant private actions by consumers. The
Committee’s intent in giving these remedial powers was (1) to rein-
force the Commission’s credibility in policing the marketplace by
authorizing sanctions which could realistically be expected to inhibit
unlawful business practices, and (2) to enable the Commission, where
its investigation of an act or practice revealed damage to consumers, to
atilize the results of that investigation for the benefit of the damaged
parties. o .

The nature of the relief the Commission could obtain from the court
on behalf of consumers would be limited only by the nature of the
injury done and the remedial powers of the court. The enumeration
in section 203 of the types of relief available are advisory only and
would not limit the Commission in pleading or the court in acting
to fashion other appropriate remedial relief. It is clear, however,
that no punitive or exemplary damages are authorized under this
section.

This section would not affect whatever power the Commission may
have under section 5 of the FTC Act to fashion relief in its initial
cease-and-desist order, such as corrective advertising or any other
remedy, which may be appropriate to terminate effectively unfair or
deceptive acts or practices. Likewise, there is no intent on the part
of the Committee to disturb the Commission’s power to compel restitu-
tion by its own order when such restitution is necessary to terminate
a continuing violation of section 5 of the Federal Trade Commission
Act. Section 203 is applicable to those situations where the Commission
acts to make specific consumers whole and is not intended to supplant
general actions by the Commission which are designed to dissipate
the prior effects of unfair or deceptive acts or practices,

The court is expressly authorized to give notice reasonably calcu-
lated, under all the circumstances, to appraise all consumers allegedly
injured by the defendant’s acts, of the pendency of the action for
redress under section 203. While an action under section 203 is not a
class action, it may be useful for the court to be guided by some of
the provisions of Federal Rule of Civil Procedure 23. It is anticipated
that those consumers actually receiving notice under this provision
would be considered parties by representation in a section 208 action
and bound by any judgment therein as if they were actual parties.
Therefore, in any subsequent suit brought by such consumers under
State law, they would be bound under the doctrine of collateral
estoppel, as to issues actually litigated and necessarily determined in
the section 203 action.

29

It is anticipated that a final cease-and-desist order will be given the
same effect in a subsequent action for redress under section 203 that
a government obtained antitrust decree is given in a subsequent private
treble damage action. In that situation, the government obtained
decree (including an FTC order) is given only prima facie effect and
is thus at least rebuttable. It is not the intent of the Committee to
encourage respondents to resist the finalization of cease-and-desist
orders because of fear of the effects of an F'TC order in a possible con-
sumer redress action under section 203. This effect would be both
unfortunate for the Federal Trade Commission, resulting in further
delays in FTC proceedings, and unfair to the respondents, who would
have to conduct themselves before the FTC with too strong an eye on
the possible effect of the FT'C cease and desist order in a subsequent
consumer redress action under section 203. Thus, it is anticipated that a
final cease-and-desist order would be given prima facie effect in a sub-
sequent action under section 203, as is already the case under section
5(a) of the Clayton Act (see 15 U.S.C.16(a)).

Finally, section 203 makes clear that the court has the power to con-

. solidate an action under section 203 with any other action requesting

the same or substantially the same relief upon motion of any party.

Penalty for Violation of Cease and Desist Order (section 204)

This section increases the potential penalty for violation of an order
of the Commission from $5,000 to $10,000, The FTC may seek such
penalty through its own attorneys rather than relying upon the Justice
Department. In addition to increasing the penalty, this section au-
thorizes the Commission to seek mandatory injunctions against per-
sons in violation of a Commission order for whom the threat of
economic penalty is more apparent than real because they have no
available resources with which to pay the penalty.

Commission Self-Representotion (section 205)

This section insures that the Commission will be able to represent
itself in any civil proceeding involving the Federal Trade Commission
Act. At the present time, the Commigsion must, in many situations,
rely on the Department of Justice, which has been sluggish in the
past in enforcing regulatory agency decisions in Federal courts. Simi-
lar authority to litigate to enforce 1ndependent agency determinations
is already enjoyed by the National Labor Relations Board (see 29
U.S.C. 154(a)).

In addition to the representational authority specifically provided
the Commission by sections 202, 203, 204, 207, 208, and 210 in actions
to redress consumer grievances, and to enforce Commission orders,
penalties, and subpoenas, the Committee intends to permit
the Commission to conduct and control all other litigation involving
Commission action under the FTC Act, whether the Commission be
acting as plaintiff or defendant. Without intending any limitation,
the Committee has in mind, for instance, actions seeking injunctions,
declaratory judgments or other relief.

Ewpansion of Jurisdiction (section 206)
See discussion in section 201 supra.
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Securing of Documentary Ewidence (section 207) )

This section is basically designed to simplify the securing of docu-
mentary evidence and testimony. It authorizes the Commission to
seek docmmentary evidence from an “party”; under the present terms
of the Federal Trade Commission Act such evidence may be obtained
only from “corporations”. .

As authorized in sections 202 and 205, the Commission may act
through its own attorneys to enforce the Federal Trade Co‘mn_nsszon
Act. Section 207 permits the FTC to use its own attorneys “to invoke
the aid of a court in requiring the attendance and testimony of wit-
nesses and the production of documentary evidence” and authorizes
the Commission to go to court in its own behalf to seek “writs of man-
damus commanding any person or corporation to comply with the

_provisions of this Act or any order of the Commussion issued under this
Act”
Reporting Requirements (section 208)

This section streamlines reporting requirements under the Federal
Trade Commission Act. The Commission is authorized to seek a civil
penalty against any corporation which fails to file any annual or spe-
cial report required by the Federal Trade Commission Act. Currently,

a more complicated procedure involving the Department of J ustice 18
necessary.
Expansion of Jurisdiction (section 209)

See discussion in section 201 supra.

Injunctions (section 210)

This secfion would permit the Commission to obtain either a pre-
liminary or permanent injunction through court procedures initiated
by its own attorneys against any act or practice which is unfair or
Jeceptive to a consumer, and thus prohibited by section 5 of the Fed-
eral %rade Commission Act. The purpose of section 210 is to permit the
Commission to bring an immediate halt to unfair or deceptive acts or
practices when to do so would be in the public interest. At the present
time such practices might continue for several years until agency ac-
tion is completed. Victimization of Ameriean consumers should not
be so shielded. ‘ o

Section 210 authorizes the granting of a temporary restraining order
or a preliminary injunction without bond pending the issuance of 2
complaint by the Commission under section 5, and until such complaint
is dismissed by the Commission or set aside by the court on review, or
until the order of the Commission made thereon has become final
within the meaning of section 5. The test the Commission would have
to meet in order to secure this injunctive relief is similar to the test
it must already meet when attempting to secure an injunction against
false a,)dvertising of food, drugs, devices, or cosmetics. (See 15 USC
53(a).

Przavision is also made in section 210 for the Commission to seek
and, after a hearing, for a court to grant a permanent injunction, This
will allow the Commission to seek a permanent injunction when a
court is reluctant to grant a temporary Injunction because it cannot be
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assured of a early hearing on the merits. Since a permanent injuncti
could onl_gzﬁ be granted after such a hearing, thisI will assure tlhe goilorlé
of the ability to set a definite hearing date. Furthermore, the Commis-
sion will have the ability, in the routine fraud case, to merely seek a
permanent injunction in those situations in which it does not desire to
further expand upon the prohibitions of the Federal Trade Commis-
sion Act through the issnance of a cease-and-desist order, Commission
resources will be better utilized, and cases can be disposed of more
efficiently.

Enforcement Proceedings {section 211)

This section permits the Commission to enforce i

 th on to € penalties under the
g Sazderaé ;I‘Ollade Comunission Act. It is similar in concept to sections
202 and 205.

Financial Institutions (section 212) :

This section removes from the Federal Trade Commission Act the
presently existing exemption for banks insofar as unfair or decep-
tive acts or practices affecting commerce are concerned. The intent of
the Committes in taking this action is to remove the anticompetitive
sitnation which exists at present because some financial institutions are
regulated for consumer protection purposes by the Federal Trade Com-
mission and some are not, even though both types of institutions are
offering substantially the same services to consumers. Second, presently
existing Federal financial regulatory agencies either do not have the
power or the desire to promulgate and enforce strong and uniform
rules and regulations prohibiting unfair or deceptive acts or practices
in the consumer credit field. The report of the National Commission
on Consumer Finance has recommended that a single agency be given
the power to promulgate rules and regulations in this area. It makes
little sense to have agencies whose primary duty is to insure the
solvency and liquidity of the institutions under their jurisdiction
promulgating rules and regulations the violation of which may pro-
vide for potentially substantial civil penalties. The assumption of an
active consumer protection role by such an agency could have a detri-
mental effect on the very solvency of the institution which the agency
1s required to protect. Furthermore, just as the Federal Reserve Board
is authorized under the Truth In Lending Act to prescribe rules and
regulations dealing with credit cost disclosure which apply to all
creditors, it makes sense that the Commission should be empowered to
klts‘?sue rules 1aind regulations to prevent unfair or deceptive acts or prac-
! ggi?tu?:?o I}:S.e part of all business enterprises, including financial
. The Federal Trade Commission would not issue rules or regulations
in areas which are already adequately covered by the Federal Reserve
Boa::d’s regulations under the Truth in Lending Act. If the Commis-
sion’s legislative rulemaking authority is affirmed, then such rules
would apply to financial institutions in the same manner as they
gzﬁ};éd} to all business enterprises. (See discussion of rulemaking,

Section 212 requires that the Commission consult with ¢ i
Federal financial regulatory agencies listed therein prior to lggszi%fr}lgs
rules and regulations. Furthermore, section 212 requires the Commis-
sion to delegate the power to enforce these rules and regulations to the
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various Federal financial regulatory institutions listed therein. The
Commission, however, may at any time by rule in accordance with sec-
tion 553 of title 5 of the United States Code, request and receive redele-
gation of the enforcement powers under this gection from any agency.
This provision was included in order to insure that there is strong and
uniform enforcement of the rules and regulations prohibiting unfair
or deceptive acts or practices in the consumer credit field.

Legislative Rulemaking

During the. 92d Congress, the Magnuson-Moss Warranty-FTC bill
(. 986) as passed by the Senate contained a provision reaffirming the
legislative rulemaking authority of the Commission. A similar pro-
vision was included in S. 356 as introduced in the 93d Congress, but
in a letter to Chairman Magnuson dated March 26, 1978, Chairman
Engman informed the committee that:

% % * the commission has concluded that it should await
the imminent court decision and seek additional legislative
authority only in the event of an adverse decision. The Com-
mission, therefore, recommends that section 206 be deleted
from the bill. Such a course will not jeopardize Commission
rulemaking, and, in the meantime, American consumers can
begin to reap the benefits associated with prompt enactment
of the less controversial amendments provided in the legis-
lation before this committee.

In accordance with the Commission’s recommendation, the Commit-
tee deleted the rulemaking provisions from 8. 356 in executive session.

Chairman Magnuson has pledged, however, to reintroduce legisla-
tion granting the Commission the power to promulgate legislative
rules in the event of a decision by the courts which is adverse to the
Commission on this issue. In other words, the deletion of rulemaking
powers by the Committee is not to be read in any way as a reversal of
the Senate’s position in the 92d Congress, when it passed legislation
by & vote of 72-2 which expressly conferred legislative rulemaking
power upon the Commission.

Texr oF S. 856 as REPORTED

A BILL TO provide disclosure standards for written consumer product warranties
against defect or malfunction; to define Federal content standards for such
warranties; to amend the Federal Trade Commission Act in order to improve
its consumer protection activities; and for other purposes

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Magnuson-Moss Warranty-Federal Trade Commission
Improvement Act.

TITLE I—CONSUMER PRODUCT WARRANTIES
DEFINITIONS

Skc. 101. As used in this Title—
(1) “Commission” means the Federal Trade Commission.
(2) “Consumer product” means any tangible personal property
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any real property regardless of whether it is so attached or installed.
Notwithstanding the foregoing, the provisions of sections 102 and 103
of this title affecting consumer products apply only to consumer prod-
ucts each of which actually costs the purchaser more than five dollars.

(3) “Consumer” means the first buyer at retail of any consumer
product; any person to whom such product is transferred for use for
personal, family, or household purposes during the effective period of
which is normally used for personal, family, or household purposes,
Including any such property intended to be attached to or installed in
time of a written warranty or service contract which is applicable to
such product; and any other person who is entitled by the terms of
such written warranty or service contract or by operation of law to
enforce the obligations of such warranty or service contract.

(4) “Reasonable and necessary maintenance” consists of those
operations which the purchaser reasonably can be expected to perform
or have performed to keep a consumer product operating in a pre-
determined manner and performing its intended function.

(5) “Repair” may, at the option of the warrantor include replace-
ment with a new, identical or equivalent consumer product or com-
ponent(s) thereof.

_(6) “Replacement” or “to replace”, as used in section 104 of this
title, means in addition to the furnishing of a new, identical or equiva-
lent consumer product (or component(s) thereof), the refunding of
the actual purchase price of the consumer product—

(1) if repair is not commercially practicable; or

(2) if the purchaser is willing to accept such refund in lieu of
repair or replacement.

If there is replacement of a consumer product, the replaced consumer
product (free and clear of all liens and encumbrances) shall be made
available to the supplier.

(7) “Supplier” means any person (including any partnership, cor-
poration, or association) engaged in the business of making a consumer
product or service contract available to consumers, either directly or
indirectly. Occasional sales of consumer products by persons not regu-
larly engaged in the business of making such products available to
consumers shall not make such persons “suppliers” within the meaning
of this title.

(8) “Warrantor” means any supplier or other party who gives a war-
ranty 1n writing.

§9) “Warranty” includes guaranty; to “warrant” means to guar-
antee.

(10) “Warranty in writing” or “written warranty” means a war-
ranty in writing against defect or malfunction of a consumer product.

(A) “Full warranty” means a written warranty which in-
corporates the uniform Federal standards for warranty set forth
in section 104 of this title.

(B) “Limited warranty” means a written warranty subject to
the provisions of this title which does not incorporate at a mini-
mum the uniform Federal standards for warranty set forth in
section 104 of this title.

(11) A “warranty in writing against defect or malfunction of a
consumer product” means:

(A) any written affirmation of fact or written promise made at
the time of sale by a supplier to a purchaser which relates to the
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nature of the material or workmanship and affirms or promises
that such material or workmanship is defect-free or will meet
a specified level of performance over a specified period of time, or
(B) any undertaking in writing to refund, repair, replace, or
take other remedial action with respect to the sale of a consumer
product if such product fails to meet the specifications set forth
in the undertaking,
which written affirmation, promise, or undertaking becomes part of the
basis of the bargain between the supplier and the purchaser.

(12) “Without charge” means that the warrantor(s) cannot assess
the purchaser for any costs the warrantor or his representatives incur
in connection with the required repair or replacement of a consumer
product warranted in writing. The term does not mean that the war-
rantor must necessarily compensate the purchaser for incidental ex-
penses. However, if any incidental expenses are incurred because the
repair or replacement is not made within a reasonable time or because
the warrantor imposed an unreasonable duty upon the purchaser as
a condition of securing repair or replacement, then the purchaser shall
be entitled to recover such reasonable incidental expenses in any action
against the warrantor for breach of warranty under section 110(b)
of this title.

DISCLOSURE REQUIREMENTS

Skc. 102. (2) In order to improve the adequacy of information avail-
able to consumers, prevent deception, and improve competition in the
marketing of consumer products, the Commission is authorized to issue
rules, in accordance with section 109 of this title, which may—

(1) prescribe the manner and form in which information with
respect to any written warranty shall be clearly and conspicuously
presented or displayed when such information is contained in ad-
vertising, labeling, point-of-sale material, or other representations
in writing ; and

(2) require the inclusion in any written warranty, in simple and
readily understood language, fully and conspicuously disclosed,
items of information which may include, among others:

(A) clear identification of the name and address of the
warrantor;

(B) identity of the class or classes of persons to whom the
warranty is extended ;

(C) the products or parts covered ;

(D) a statement of what the warrantor will do in the
event of a defect or malfunction—at whose expense—and
for what period of time;

(E) a statement of what the purchaser must do and what
expenses he must bear;

F) exceptions and exclusions from the terms of the war-
ranty;

(G) the step-by-step procedure which the purchaser should
take in order to obtain performance of any obligation under
the warranty, including the identification of any class of
persons authorized to perform the obligations set forth in
the warranty ;

(H) on what days and during what hours the warrantor
will perform his obligations;
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(I) the period of time within which, after notice of mal-
function or defect, the warrantor will under normal circum-
stances repair, replace, or otherwise perform any obligations
under the warranty ; ) )

(J) the availability of any informal dispute settlement
procedure offered by the warrantor and a recital that the pur-
chaser must resort to such procedure before pursuing any legal
remedies in the courts; and

(K) a recital that any purchaser who successfully pursues
his legal remedies in court may recover the reasonable costs
incurred, including reasonable attorney’s fees, '

(b) Nothing in this title shall be deemed to authorize the Commis-
sion to prescribe the duration of warranties given or to require that
a product or any of its components be warranted, except that the
Commission may prescribe rules pursuant to section 553 of title 5,
United States Code, that the term of a warranty or service contract
shall be extended to correspond with any period in excess of a reason-
able period (not less than ten days) during which the purchaser is
deprived of the use of a product by reason of a defect or malfunction.
Except as provided in section 104 of this title, nothing in this title
shall be deemed to authorize the Commission to prescribe the scope or
substance of written warranties. . _

(¢) No warrantor of a consumer product may condition his war-
ranty of such product on the consumer’s using, in connection with such
product, any article or service which is directly or indirectly identified
by brand, trade, or corporate name; except that the prohibition of
this subsection may be waived by the Commission if it finds that the
imposition of such a condition is reasonable and in the public interest.

DESIGNATION OF WARRANTIES

Src. 103. (a) Any supplier warranting in writing a consumer prod-
uct shall clearly and conspicuously designate such warranty as pro-
vided herein unless exempted from doing so by the Commission pur-
suant to section 109 of this title:

(1) If the written warranty incorporates the uniform Federal
standards for warranty set forth in section 104 of this title, and does
not limit the liability of the warrantor for consequential damages,
then it shall be conspicuously designated as “full (statement of dur-
ation)” warranty, guaranty, or word of similar meaning. If the writ-
ten warranty incorporates the uniform Federal standards for written
warranty set forth in section 104 of this title and limits or excludes
the liability of the warrantor for consequential damages as permitted
by applicable State law, then it shall be conspicuously designated as
“full (statement of duration)” warranty, guaranty, or word of similar
import. “(Liability for consequential damages limited; remedy re-
stricted to free repair or replacement within a reasonable time, with-
out charge)”, or as otherwise prescribed by the Commission pursuant
to section 109 of this title.

(2) If the written warranty does not incorporate the Federal stand-
ards for warranty set forth in section 104 of this title, then it shall
be designated in such manner so as to indicate clearly and conspicu-
ously the limited scope of the coverage afforded.
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(b) Written statements or representations, such as expressions of
general policy concerning customer satisfaction which are not subject
to any specific limitations shall not be deemed to be warranties in
writing for purposes of sections 102, 103, and 104 of this title but
shall remain subject to the provisions of the Federal Trade Commis-
sion Act and section 110 of this title.

UNIFORM FEDERAL STANDARDS FOR WRITTEN WARBANTY

Sxre. 104. {(a) Any supplier warranting in writing a consumer prod-
uct must undertake at 2 minimum the following duties in order to be
deemed to have incorporated the uniform ¥ederal standards for
written warranty— ' ’

(1) to repair or replace any malfunctioning or defective con-

sumer product covered by such warranty;

(2) within a reasonable time; and

(3) without charge.
In fulfilling the above duties, the warrantor shall not impose any
duty upon a purchaser as a condition of securing such repair or re-
placement other than notification unless the warrantor can demon-
strate that such a duty is reasonable. In a determination by the Com-
mission or a court of whether or not any such additional duty or duties
are reasonable, the magnitude of the economic burden necessarily im-

osed upon the warrantor (including costs passed on to the pur-

chaser) shall be weighed against the magnitude of the burdens of in-
convenience and expense necessarily imposed upon the purchaser.

(b) If repair is necessitated an unreasonable number of times dur-
ing the warranty period the purchaser shall have the right to demand
and receive replacement of the consumer product.

{¢) The above duties extend from the warrantor to the consumer,

(d) The performance of the duties enumerated in subsection (a)
of this section shall not be required of the warrantor if he can show
that damage while in the possession of the purchaser or unreasonable
use (including failure to provide reasonable and necessary mainte-
nance) caused any warranted consumer product to malfunction or be-
come defective.

FULL AND LIMITED WARRANTIES OF A CONSUMER PRODUCT

Sec, 105. Nothing in this title shall prohibit the selling of a con-
sumer product which has both full, full (with limitation of lability
for consequential damages) and limited warranties if such warranties
are clearly and conspicuously differentiated.

SERVICE CONTRACTS

Sec. 106. Nothing in this title shall be construed to prevent a sup-
plier from selling a service contract to the purchaser in addition to or
in lieu of a warranty in writing if the terms and conditions of such
contract are fully and conspicuously disclosed in simple and readily
understood language. The Commission is authorized to determine, in
accordance with section 109 of this title, the manner and form in which
the terms and conditions of service contracts shall be clearly and con-
spicuously disclosed.
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DESIGNATION OF REPRESENTATIVES

Sec. 107. Nothing in this title shall be construed to prevent any war-
rantor from making any reasonable and equitable arrangements for
representatives to perform duties under a written warranty except that
no such arrangements shall relieve the warrantor of his direct respon-
sibilities to the purchaser nor necessarily make the representative a
cowarrantor,

LIMITATION ON DISCLAIMER OF IMPLIED WARRANTIES

SEc. 108. (a) There shall be no express disclaimer of implied war-
ranties to a purchaser if any written warranty or service contract in
writing is made by a supplier to a purchaser with regard to a con-
sumer product.

(b) For purposes of this title, implied warranties may not be limited
as to duration expressly or impliedly through a designated warranty in
writing or other express warranty.

FEDERAL TRADE COMMISSION

Skc. 109. The Commission is authorized to establish rules pursuant
to section 553 of title 5, United States Code, upon a public record after
an opportunity for an agency hearing structured so as to proceed as
expeditiously as practicable to—

(a) prescribe the manner and form in which information with re-
;pect 29 ang \’x;)t‘ltizenlw(?ré'apty shall be disclosed and the items of in-
ormation to be included in any written warranty i i
section 102 of this title; v anty s provided in

(b) prescribe the manner and form in which terms and conditions of
E%rlwce contracts shall be disclosed as provided in section 106 of this

itle;

(c) determine when a warranty in writing does not have to be desig-
nated in accordance with section 103 of this title;

(d) define in detail the disclosure requirements in paragraph (2)
of subsection (a) of section 103 of this title; and

(e) define in detail the duties set forth in subsections (a), (b), and
(c) of section 104 of this title and their applicability to warrantors
of different categories of consumer products with “full” warranties.

PRIVATE REMEDIES

Src. 110. (a) Congress hereby declares it to be its policy to encourage
suppliers to establish procedures whereby consumer disputes are fairly
and expeditiously settled through informal dispute settlement mech-
anisms, Such informal dispute settlement procedures should be created
by suppliers in cooperation with independent and governmental en-
tities pursuant to guidelines established by the Commission. If a
supplier incorporates any such informal dispute settlement procedure
In any written warranty or service contract, such procedure shall
initially be used by any consumer to resolve any complaint arising
under such warranty or service contract. The bona fide operation of
any such dispute settlement procedure shall be subject to review by
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the Commission on its own initiative or upon a written complaint filed
by any injured party.

{b) Any purchaser damaged by the failure of a supplier to comply
with any obligations assumed under a written warranty or service
contract in writing subject to this title may bring suit for breach of
such warranty or service contract in an appropriate district court of
the United States subject to the jurisdictional requirements of section
1331 of title 28, United States Code. Any purchaser damaged by the
failure of a supplier to comply with any obligations assumed under
an express.or implied warranty or service contract subject to this title
may bring suit in any State or District of Columbia court of competent
jurisdiction. Prior to commencing any legal proceeding for breach of
warranty or service contract under this section, a purchaser must have
afforded the supplier a reasonable opportunity to cure the alleged
breach and must have used the informal dispute settlement mecha-
nisms, if any, established under subsection (a) of this section. Nothing
in this subsection shall be construed to change in any way the juris-
dictional or venue requirements of any State.

(c¢) Any purchaser who shall finally prevail in any suit or pro-
ceeding for breach of an express or implied warranty or service con-
tract brought under section (b) of this section shall be allowed by
the court to recover as part of the judgment a sum equal to the ag-
gregate amount of cost and expenses (including attorneys’ fees based
on actual time expended) determined by the court to have been
reasonably incurred by such purchaser for or in connection with the
institution and prosecution of such suit or proceeding, unless the
court in its discretion shall determine that such an award of attorneys’
fees would be inappropriate. .

(d) (1) For the purposes of this section, an “express warranty” is
created as follows: ; .

(A) Any affirmation of fact or promise made by a supplier to
the purchaser which relates to a consumer product or service and
becomes part of the basis of the bargain creates an express war-
ranty that the consumer product or service shall conform to the
affirmation or promise.

(B) Any description of a consumer product which is made part
of the bargain creates an express warranty that the consumer prod-
uct shall conform to the description.

(C) Any sample or model which is made part of the basis of the

bargain creates an express warranty that the consumer product

shall conform to the sample or model.
It is not necessary to the creation of express warranty that the supplier
use formal words such as “warranty” or “guaranty” or that he have a
specific intention to make a warranty. An affirmation merely of the
value of the consumer product or service or a statement purporting
to be merely the supplier’s opinion or commendation of the consumer
product or service does not by itself create a warranty.

(2) Only the supplier actually making an affirmation of fact or
promise, a description, or providing a sample or model shall be deemed
to have created an express warranty under this section and any rights
arvising thereunder may only be enforced against such supplier and no
other supplier.
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- GOVERNMENT ENFORCEMENT

Sec. 111. (a) It shall be unlawful and a violati i

of the Federal Trade Commission Act (15 U.?gfl4o5f(§%cf II{SI; 5f(o£;~) eg\)f
person (mcludlpg any partnership, corporation, or association) sub-
Ject to the provisions of this title to fail to comply with any require-
ment imposed on such person by or pursuant to this title or to violate
an%rb};r(c;};ﬂgll‘tzor& contained in this title. :

. e district courts of the United States st jurisdic-
tion to restrain violations of this title in an actionlig; I:;%?iﬁéii@

General or by the Commission by any of its attorneys designated by

it for such purpose. Upon a proper showing, and af i Y
: , roy o, after notice to t}
dﬁf?ndant, a temporary restraining order or preliminary inilu*mti()l;l3
shall be granted without bond: Provided, however, That if a com-
plaint is not filed within such period as may be specified by the court
after the 1ssnance of the restraining order or preliminary injunction
the order or injunction may, upon motion, be dissolved. Wherever it
appears to the court that the interests of justice require that other
persons should be parties in-the action, the court may cause them to
be summoned whether or not they reside in the district in which the
court is held, and to that end process may be served in any district.
(2) (A) Whenever the Attorney General has reason to believe that
any person under investigation may be in possession, custody, or con-
S{'al of any documentary material, relevant to any violation of this
t} e, he may, prior to the institution of a proceeding under this sec-
1on cause to be served upon such person, a civil investigative demand

requiring such person to prod i
ring uce the y
g Su P documentary material for

(B) (Ij})ach suchhdemand shall—
1) state the nature of the conduct alleged to consti
L) e n of t] > stitute th
violation of this title which is under investig%«tion; ¢ e

‘( 11} describe the class or classes of documentary material to be
produced thereunder with such definiteness and certainty as to
pe};@r};g such m‘agerlal to be fairly identified ; ’

1) preseribe a return date which will provide a reasonable
};:rlodblofi tlmde nglln whicgl the material so demanded may be
sembled and made available for inspecti i -
productions o nspection and copying or re _

(iv) identify the custodian t i
fueay), 1 3 o whom such material shall be

(C) No demand shall—

(1) contain any requirement which would be held to be unrea-
sonablev:tfv contained 1n a subpena duces tecum issued by a court
of the United States in a proceeding brought under this section : or

(ii) require the production of any documentary evidence which
would be privileged from disclosure if demanded by a subpena
duces tecum 1ssued by a court of the United States in any proceed-
ing under this section. :

(D) Any such demand may be served at any place within the terri-
torial jurisdiction of any court of the United States,

(E) Service of any such demand or of any petition filed under sub-
paragraph (G) of this subsection may be made upon any person,

~ partnership, corporation, association, or other legal entity by—
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(i) delivering a duly executed copy thereof to such person or
to any partner, executive officer, managing agent, or general agent
thereof, or to any agent thereof authorized by appointment or by
law to receive service of process on behalf of such person, part-
nership, corporation, association, or entity ;

(i1) delivering a duly executed copy thereof to the principal
office or place of business of the person, partnership, corporation,
association, or entity to be served ; or

(ii1) depositing such copy in the United States mails, by reg-
istered or certified mail duly addressed to such person, partner-
ship, corporation, association, or entity at its principal office or
place of business.

(F) A verified return by the individual serving any such demand
or petition setting forth the manner of such service shall be proof of
such service. In the case of service by registered or certified mail, such
return shall be accompanied by the return post office receipt of de-
livery of such demand. '

(@) The provisions of sections 4 and 5 of the Antitrust Civil Process
Act (15 U.S.C. 13818, 1314) shall apply to custodians of material pro-
duced pursuant to any demand and to judicial proceedings for the
enforcement of any such demand made pursuant to this section:
Provided, however, That documents and other information obtained
pursuant to any civil investigative demand issued hereunder and in
the possession of the Department of Justice may be made available to
duly authorized representatives of the Commission for the purpose
of investigations and proceedings under this title and under the
Federal Trade Commission Act, subject to the limitations upon use
and disclosure contained in section 4 of the Antitrust Civil Process
Act (15U.S.C.1313).

SAVING PROVISION

Src. 112. Nothing contained in this title shall be construed to repeal,
invalidate, or supersede the Federal Trade Commission Act (15 U.S.C.
41 et seq.) or any statute defined as an Antitrust Act.

SCOPE

Skc. 113. (a) The provisions of this title and the powers granted
hereunder to the Commission and the Attorney General shall extend to
all sales of consumer products and service contracts affecting inter-
state commerce : Provided, however, That such provisions and powers
shall not. be exercised in such a2 manner as to interfere with warran-
ties applicable to consumer products, or components thereof, created
and governed by other Federal law.

(b) Labeling, disclosure, or other requirements of a State with re-
spect to written warranties and performance thereunder, not identical
to those set forth in section 102, 103, or 104 of this title or with rules
and regulations of the Commission issued in accordance with the pro-
cedures set forth in section 109 of this title, or with guidelines of the
Commission, shall not be applicable to warranties complying there-
with. However, if, upon application of an appropriate State agency,
the Commission determines (pursuant to rules issued in accordance
with the Federal Trade Commission Act, as amended) that any re-
quirement of such State (other than a labeling or disclosure require-
ment) covering any transaction to which this title applies—
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(1) affords protection to consumers greater than the require-
ments of this title; and ‘

(2) does not unduly burden interstate commerce,

then transactions complying with any such State requirement shall
be exempt from the provisions of this title to the extent specified
In such determination for so long as such State continues to admin-
1ster and enforce effectively any such greater requirement.

. {¢) Nothing in this title shall be construed to supersede any pro-
vision of State law regarding consequential damages for injury to
the person or any State law restricting the ability of a warrantor
to limit his liability for consequential damages.

EFFECTIVE DATE

Skc. 114. (a) Except for the limitations in subsection (b) of this
section, this title shall take effect six months after the date of its
enactment but shall not apply to consumer products manufactured
prior to such effective date.

(d) Those requirements in this title which cannot be reasonably
met without the promulgation of rules by the Commission shall take
effect six months after the final publication of such rules which shall
be published (subject to future amendment or revocation) as soon
as possible but no later than one year after the date of enactment
of this Act: Provided, That the Commission, for good cause shown,
may provide designated classes of suppliers up to six months addi-
tional time to bring their written warranties into compliance with
rules promulgated under this title.

(c) The Commission shall promulgate initial rules for initial im-
plementation of this title, including guidelines for the establishment
of informal dispute settlement procedures pursuant to section 110(a)
of this title, as soon as possible after enactment but in no event later
than one year after the date of enactment of this Act.

TITLE II-FEDERAL TRADE COMMISSION
IMPROVEMENTS

Skc. 201. Section 5 of the Federal Trade Commission Act (15 U.S.C.
45) is amended by striking out the words “in commerce” wherever
they appear and inserting in lieu thereof “affecting commerce”.

Sko. 202. Section 5(a) of the Federal Trade Commission Act (15
U.S.C. 45(a)) is amended by inserting after paragraph (6) as
amended by section 212 of this title the following new paragraph:

“(7) The Commission may initiate civil actions in the district
courts of the United States against persons, partnerships, or cor-
porations engaged in any act or practice which is unfair or decep-
tive to a consumer and is prohibited by subsection (a) (1) of this
section with actual knowledge or knowledge fairly implied on
the basis of objective circumstances that such act is unfair or
deceptive and is prohibited by subsection (a) (1) of this section,
to obtain a civil penalty of not more than $10,000 for each such
violation. The Commission may comprise, mitigate, or settle any
action for a civil penalty if such settlement is accompanied by a
public statement of its reasons and is approved by the court.”
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Sec. 203. Section 5(a) of the Federal Trade Commission Act (15
U.S.C. 45(a)) is amended by inserting after paragraph (7) as added
by section 202 of this title the following new paragraph:

“(8) After an order of the Commaission to cease and desist from
engaging in acts or practices which are unfair or deceptive to con-
sumers and proscribed by section 5(a) (1) of this Act has become
final as provided in subsection (g) of this section, the Commis-
sion, by any of its attorneys designated by it for such purpose,
may institute civil actions in the district courts of the United
States to obtain such relief as the court shall find necessary to
redress injury to consumers caused by the specific acts or prac-
tices which were the subject of the proceeding pursuant to sub-
section (b) of this section and the resulting cease-and-desist order,.
including, but not limited to, rescission or reformation of con-
tracts, the refund of money or return of property, public notifi-
cation of the violation, and the payment of damages, except that
nothing in this section is intended to authorize the imposition of
any exemplary or punitive damages. The court shall cause notice
to be given reasonably calculated, under all of the circumstances;
to apprise all consumers allegedly injured by the defendant’s acts:
of the pendency of such action, No action may be brought by the
Commission under this subsection more than two years after an
order of the Commission upon which such action is based has be-
come final. Any action initiated by the Commission under this
subsection may be consolidated as the court deems appropriate
with any other action requesting the same or substantially the
same relief upon motion of a party to any such action.

Skc. 204, Section 5(1) of the Federal Trade Commission Act (15
U.S.C. 45(1)) is amended by striking subsection (1) and inserting in
lieu thereof the following new paragraph:

“(1) Any person, partnership, or corporation who violates an order
of the Commission after it has become final, and while such order is
in effect, shall forfeit and pay to the United States a civil penalty of
not more than $10,000 for each violation, which shall accrue to the
United States and may be recovered in a civil action brought by the
Attorney General of the United States or by the Commission in its
own name by any of its attorneys designated by it for such purpose.
Each separate violation of such an order shall be a separate offense,
except that in the case of a violation through continuing failure or
neglect to obey a final order of the Commission, each day of continuance
of such failure or neglect shall be deemed a separate offense. In such
actions, the United States district courts are empowered to grant
mandatory injunctions and such other and further equitable relief as
they deem appropriate in the enforcement of such final orders of the
Commission.”

Skc. 205. Section 5 of the Federal Trade Commission Act (15 U.S.C.
45) 1s amended by adding at the end thereof the following new
subsection :

“(m) Whenever in any civil proceeding involving this Act the Com-
mission is authorized or required to appear in a court of the United
States, or to be represented therein by the Attorney General of the

United States, the Commission may elect to appear in its own name by-

any of its attorneys designated by it for such purpose.”
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SEc. 206. Section 6 of the Federal Trade Commission Act (15 U.S.C.
46) is amended by striking out the words “in commerce” wherever
they appear and inserting in lieu thereof “in or whose business affects
commerce”.

Skc. 207. Section 9 of the Féderal Trade Commission Act (15 U.S.C.
49) is amended by—

(a) deleting the word “corporation” in the first sentence of the
first unnumbered paragraph and inserting in lieu thereof the word
“party” ;

(b) inserting after the word “Commission” in the second sen-
tence of the second unnumbered paragraph the phrase “acting
thrc'lough any of its attorneys designated by it for such purpose”:
an

(c) deleting the fourth unnumbered paragraph and inserting in
lieu thereof the following:

“Upon the application of the Attorney General of the United States
or of the Commission, acting through any of its attorneys designated
by it for such purpose, the district courts of the United States shall
have jurisdiction to issue writs of mandamus commanding any person
or corporation to comply with the provisions of this Act or any order
of the Commission issued under this Act.”

Skc. 208, Section 10 of the Federal Trade Commission Act (15 U.S.C.
50) is amended by deleting the third unnumbered paragraph and in-
serting in lieu thereof the following:

“If any corporation required by this Act to file any annual or
special report shall fail to do so within the time fixed by the Com-
mission for filing such report, then, if such failure shall continue for
thirty days after notice of such default, the corporation shall forfeit
to the United States the sum of $100 for each and every day of the
continuance of such failure. Such forfeiture shall be payable into the
Treasury of the United States and shall be recoverable in a civil suit
brought by the Attorney General or by the Commission, acting through
any of its attorneys designated by it for such purpose, in the district
where the corporation has its principal office or in any district in
which it does business.” )

Skc. 209. Section 12 of the Federal Trade Commission Act (15 U.S.C.
52) is amended by striking out the words “in commerce” wherever they
appear and inserting in lieu thereof “in or having an effect upon
commerce”. o

Skc. 210. Section 13 of the Federal Trade Commission Act (15
U.S.C. 53) is amended by redesignating “(b)” as “(c)” and inserting
the following new subseetion: )

“(b) Whenever the Commission has reason to believe— )

“(1) that any person, partnership, or corporation is engaged in,
or is about to engage in, any act or practice which is unfair or
deceptive to a consumer, and is prohibited by section 5, and

“(2) that the enjoining thereof pending the issuance of a com-
plaint by the Commission under section 5, and until such complaint
is dismissed by the Commission or set aside by the court on review,
or until the order of the Commission made thereon has become final
within the meaning of section 5, would be in the interest of the
public—

the Commission by any of its attorneys designated by it for such pur-
pose may bring suit in a district court of the United States to enjoin any
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such act or practice. Upon a proper showing that such action would be
in the public interest, and after notice to the defendant, a temporary
restraining order or a preliminary injunction may be granted without
bond : Provided, however, That if a complaint under section 5 is not
filed within such period as may be specified by the court after issuance
of the temporary restraining order or preliminary injunction, the order
or injunction may be dissolved by the court and be of no further force
and effect : Provided further, That in proper cases the Commission may
seek, and, after proper proof, the court may issue a permanent injunc-
tion. Any such suit shall be brought in the district in which such per-
son, partnership, or corporation resides or transacts business.”

Src. 211. Section 16 of the Federal Trade Commission Act (15 U.s.C.
56) is amended to read as follows:

“Sgc. 16. Whenever the Federal Trade Commission has reason to
believe that any person, partnership, or_corporation is liable to a
penalty under section 14 or under subsection (1) of section 5 of this
Act, it shall— .

“(a) certify the facts to the Attorney General, whose duty it

shall be to cause appropriate proceedings to be brought for the
enforcement of the provisions of such section or subsection; or

“(b) itself cause such appropriate proceedings to be brought.”

Sec. 212. (a) Section 5(a)(6) of the Federal Trade Commission
Act (15 U.8.C.45(a) (6)) is amended—

(1) by striking out “banks,”; and )

(2) by adding at the end thereof before the period a colon and
the following: L

«Ppovided however, That with respect to financial institutions such
authority shall only be exercised to prevent unfair or deceptive acts or
practices affecting commerce (including acts or practices which are
unfair or deceptive to a consumer)” o

(b) Section 5 of the Federal Trade Commission Act (15 U.S.C. 45)
is amended by adding at the end of subsection (m), added by section
9205 of this title, the following two new subsections— =

“(n) Rules and regulations prescribed by the Commission in carry-
ing out the authority conferred by this section with respect to unfair
or deceptive acts or practices (including acts or practices which are
unfair or deceptive to a consumer) shall, insofar as they apply to or
affect any financial institution as defined in section 5(0) (3) of this
Act, be issued only after consultation with— ) o

“(1) the Comptroller of the Currency, if the institution is a na-
tional bank or a bank operating under the code of law of the Dis-
trict of Columbia;

“(9) the Board of Governors of the Federal Reserve System,
if the institution is a member bank of the Federal Reserve System
(other than a bank referred to in paragraph (1)) ;

%“(3) the Board of Directors of the Federal Deposit Insurance
Corporation, if the institution is a bank the deposits of which are
insured by such corporation (other than a bank referred to in
paragraph (1) or (2)); .

“(4) the Federal Home Loan Bank Board, if the institution is
a member of a Federal Home Loan Bank or the accounts of
which are insured by the Federal Savings and Loan Insurance

Corporation; or ) ) )
“(5) the Administrator of the National Credit Union Admin-
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istration, if the institution is a credit union the accounts of which
are insured by such Administrator.

“(0) (1) The power of the Commission to prevent financial insti-
tutions from using unfair or deceptive acts or practices affecting com-
merce (including acts or practices which are unfair or deceptive to a
cpnsmne;r?, pursuant to paragraph (6) of subsection (a) of this sec-
tion, shall be delegated by the Commission, subject to paragraph (2)
of this subsection, to— ;

“(A) the Comptroller of the Currency, if the institution is a
national bank or a bank operating under the code of law of the
District of Columbia;

“(B) the Board of Governors of the Federal Reserve System, if
the institution is a member bank of the Federal Reserve System
(other than a bank referred to in paragraph (A)) ;

“(C) the Board of Governors of the Federal Deposit Insurance
Corporation, if the institution is a bank the deposits of which are
insared by such corporation (other than a bank referred to in
paragraph (A) or (B)); '
_ “(D) the Federal Home Loan Bank Board, if the institution
is a member of a Federal Home Loan Bank or the accounts of
which are insured by the Federal Savings and Loan Insurance
Corporation; or
. “(E) the Administrator of the National Credit Union Admin-
istration, if the institution is a credit union the accounts of which

. (g;‘e ﬁsuredggy sukc):h Aﬁmizﬁstrator.

i any time by rule in accordance with section 553 of title 5
United States Code, the Commission may request and shall receive
redelegation of the power to prevent particular financial institutions
regulated by a particular agency described in paragraph (1) of this
subsection from using unfair or deceptive acts or practices affecting
commerce (including acts or practices which are unfair or deceptive
to a consumer) from any agency to which such power has been dele-

gated in accordance with such paragraph, upon a finding that such
redelegation is necessary to prevent any such financial institutions
fr(‘)‘m using unfair or deceptive acts or practices.

(3) (is)used gl tl’ll{lst ﬁecgion, the tefrm “financial institution” means—

_any bank the deposits of which are i
De(p]ga)nt Ins%rance Cor;z))oration; neured by the Federal
) any Savings and Loan Association the accounts of which
are insured by the Federal i
Co(rgomtion; y th A Savings and Loan Insurance
any thrift or home financing instituti ich i
of (%) any b I;Iiome onn Do, gornstltutmn which is a member
any credit union the accounts of which are i
the Administrator of the National Credit Union Adxgi;?siggigoﬁj’?’

Costs

The committee estimates that costs ; . )
of S. 856 would be as follows: costs for implementation of title I

Average additional cost per year for five years following enactment:

Staff attorneys

Clerical personnel , $376, 000

Egquipment, etc géi: 888
Total 651, 000
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It is estimated that cost for implementation of title IT of S. 356
would be as follows :

Average additional cost per year for five years following enactment:

© Staff attorneys e $100, 000
Clerical personnel ——— 80, 000
Equipment, ete - 20,000

Total e - 150, 000

The letter from Lewis A. Engman, Chairman of the Federal Trade
Commission to Chairman Magnuson estimating costs follows:

Feperar, Trave ComMmission,
Washington, D.C.

Hon. Wareexn G. MaeNTSO0ON,
C hairman, Commitiee on Commerce,
U.8. Senate, Washington, D.C.

Dear Mr. Cramrmax: This is in response to the request of your
staff for an estimate of the additional cost which will be attributable
to the enactment of S. 356. . .

It is estimated that Title I (Consumer Product Warranties) will
result in an average additional cost per year for five years following
enactment as follows:

Staff attorneys e e o e e e o et e e o e e e o o
Clerical personnel 84, 000

BEQUIDINeNt, @00 e e e 92, 000

OtAL o e e e e e e e e - BB1, 000

Total annual additional average cost of Title I for five years:
$551,000 per.year.

It is estimated that Title IT (FTC Act amendments) will result in
an average additional cost per year for five years following enactment

as follows:

Staff attorneys e $100, 000
Clerical personmnel 30, 000
Equipment, etc__ - -~ 20,000
Total ... S - — 150, 000
Total annual additional average cost of Title IT for five years:
$150,000 per year.

Total annual additional average cost of Title I and Title IT for

five years: $701,000 per year.

Si 1
incerely, Lewis A. Exemax, Chairman.

Vore 1xv Comwrrres ox Motion To Orper S. 986 To Be RerporTED

A quorum being present, the Chairman moved, without objection, to
order S. 986 to be reported. There being no objection, the bill was
ordered to be reported. '

Cuaxcers v Exismine Law

In compliance with Subsection (4) of Rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill as re-
ported are shown as follows (existing law proposed to be omfltted is
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enclosed in black brackets, new matter is printed in italic, existing law
in which no change is proposed is shown in roman) :

SecTiON 5 oF THE FEDERAL TRADE CoMMISSION AcT, AS AMENDED

(15 US.C. 45)

(a) (1) Unfair methods of competition [in] affecting commerce,
and unfair or deceptive acts or practices [in] affecting commerce, are
hereby declared unlawful. .

* * * % * * %

(6) The Commission is hereby empowered and directed to prevent
persons, partnerships, or corporations, except [banks,J common car-
riers subject to the Acts to regulate commerce, air carriers, and foreign
alr carriers subject to the Federal Aviation Act of 1958, and persons,
partnerships, or corporations insofar as they are subject to the Pack-
ers and Stockyards Act,-1921, as amended, except as provided in sec-
tion 406(b) of said Act, from using unfair methods of competition
[in]} affecting commerce and unfair or deceptive acts or practices [in, !
affecting commerce: Provided however, that with respect to financi
nstitutions such authority shall only be exercised to prevent unjfair
or deceptive acts or practices affecting commerce (dncluding acts or
practices which are unfair or deceptive to @ conswmer).

(7) The Commission may initiate eiwil actions in the district courts
of the United States aguinst persons, partnerships, or COrporatons
engaged in any act or practice which is unfair or deceptive to a con-
sumer and is prohibited by subsection (ag (1) of this section with
actund knowledge or knowledge fairly implied on the basis of objec-
tive circumstances that such act is unfair and deceptive and is pro-
hibited by subsection (a) (1) of this section, to obtain a covil penalty
of not more than $10,000 for each such violation. The Commission me
compromise, nitigate, or settle any action for a civil penalty if s“uc%
settlement is accomplished by a public stofement of its reasons and
approved by the court,

(8) After an order of the Commission to cease and desist from en-
gaging in acts or practices which are unfair or deceptive to consumers
ond proseribed by section 5(a) (Z) of this Act has become final as
provided in subsection (g) of this section, the Commission, by any of
its attorneys designated by it for such purpose, may institute civil
actions in the district courts of the United States to obtain such, relief
as the court shall find necessary to redress injury to consumers caused
by the specific acts or practices which were the subject of the proceed.-
ing pursuant to subsection (b) of this section and the resulting cease-
and-desist order, including, but not limited to, recission. or reformation
of contracts, the refund of money or return of property, public notifica-
teon of the violation, and the payment of damages, except that nothing
in this section is intended to authorize the imposition of any exemplary
or punitive damages. The court shall cause notice to be gtven reason-
ably caloulated, under oll of the cireumstances, to apprise all con-
sumers allegedly injured by the defendant’s acts of the pendancy of
such action. No action may be brought by the Commission under this
subsection more than two years after an order of the Commission upon
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which such action is based has become final. Any action initiated by the
Commission under this subsection may be consolidated as the court
deems appropriate with any other action requesting the same or sub-
stantially the same relief wpon motion of a party to such action.

(b) enever the Commission shall have reason to believe that any
such person, partnership, or corporation has been or is using any unfair
method of competition or unfair or deceptive act or practice [in]
affecting commerce, and if it shall appear to the Commission that a
proceeding by it in respect thereof would be to the interest of the
public, it shall issue and serve upon such person, partnership, or corpo-
ration a complaint stating its charges in that respect and containing
a notice of a hearing upon a day and at a place therein fixed at least
thirty days after the service of said complaint. * * *

* * * * * * *

(1) Any person, partnership, or corporation who violates an order
of the Commission [to cease and desist] after it has become final, and
while such order is in effect, shall forfeit and pay to the United States
a civil penalty of not more than [$5,0003 $10,000 for each violation,
which shall accrue to the United States and may be recovered in a civil
action brought by the [United States.] Attorney General or the Com-
mission in its own name by any of its attorneys designated by it for
such purpose. Each separate violation of such an order shall be a
separate offense, except that in the case of a violation through con-
tinuing failure or neglect to obey a final order of the Commission each
day of continuance of such failure or neglect shall be deemed a sepa-
rate offense../n such actions, the United States district courts are em-
powered to grant mandatory injunctions and such other and further
equitable relief as they deem appropriate in the enforcement of such
final orders of the Commission.

(m) Whenever in any civil proceediny involving this Act the Com-
mission is authorized or required to appear in a court of the United
States, or to be represented therein by the Attorney General of the
United States, the Commission may elect to appear in its own name
by any of its attorneys designated by it for such purpose.

(n) Bules and requlations prescribed by the Commission in carry-
ing out the authority conferred by this section with respect to unfair
or deceptive acts or practices (including acts or practices which are
unfair or deceptive to a conswmer) shall, insofar as they ap ?Ly to or
affect any financial institution as defined in section 5(0) (3) o fef s Act,
be issued only after consultation with—

(Z) the Comptroller of the Currency, if the institution is a
national bank or a bank operating under the code of law of the
District of Columbia;

(2) the Board of Governors of the Federal Reserve System,
if the institution is a member bank of the Federal Reserve System
(other than a bank referred to in paragraph (1)),

(8) the Board of Directors of the Federal Deposit Insurance
Corporation, if the institution is a bank the deposits of which are
insured by such corporation (other than a bank referred to in
paragraph (1) or (2)); :
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(4) the Federal Home Loan Bank Board, ¢f the imstitution is
a member of a Federal Home Loan Bank or the accounts of which
are insured by the Federal Savings and Loan Insurance Corpo-
ration; or . .

. (8) the Administrator of the National Oredit Union Admin-
istration, 3‘ the instisution 18 a credit union the accounts of which
are insured by such Administrator.

,(0) (1) The power of the Commission to prevent financial institu-
teons from using unfair or deceptive acts or practices %ectﬁzg com-
merce (including acts or practices which are unfair or deceptive to a
glonsu%%) )y ng'?uant Zlo gaarcigrgph (6) of sub%eation (@) of this sec-
ton, s e delegate ¢ ommission, subject to paragr
of this Subsection,go— Y T paragraph (#)

(A4) the Comptroller of the Currency, if the institution is a na-
tional bank or a bank operating under the code of law of the Dis-
trict of Columbia;

(B) the Board of Governors of the Federal Reserve System, if
the institution is a member bank of the Federal Reserve System
(other than a bank referred to in paragraph (A )5 5

(0) the Board of Governors of the Federal Deposit Insurance
Corporation, if the institution is a bank the deposits of which
are insured by such corporation (other than a bank referred to
wn paragraph (A) or (B));

(D) the Federal Home Loan Bank Board, if the institution is
amember of a Federal Home Loan Bank or the accounts of which.
??ﬂe insured by the Federal Savings and Loan Insurance Corpora-

lon; or .
. (&) the Administrator of the National Credit Union Admin-
estration, if the institution s a credit union the accounts of which
are insured, by such Administrator.

(%) At any time by rule in accordance with section 563 of title 5,
United States Code, the Commission may request and shall receive
redelegation of the power to prevent particular financial institutions
regulated by a partioular agency described in paragraph (1) of this
subsection Jrom using unfair or deceptive acts or practices affecting
commerce (éncluding acts or practices which are unfair or deceptive to
a consumer) from any agency to which such power has been delegated
o accordance with such paragraph, upon a finding that such redele-
gation s mecessary to prevent any such financial institutions from
using unfair or deceptive acts or practices.

(8) As used in this section, the term “financial institution” means—

(A) any bank the deposits of which are insured by the Fed-
eral Deposit Insurance Corporation;

(B) any Savings and Loan Association the accounts of which
are insured by the Federal Savings and Loan Insurance Cor-

pozﬂfg)wn It hrif A
any threft or home financing institution which is ¢ mem-
ber of a Federal Home LoanﬂBank R ogr

(D) any credit union the accounts of which are insured by the
Admanistrator of the National Credit Union Administration,

* * £ * * * *
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SgorioN 6 or THE FEpERAL TraDE COMMISSION Acr (15 U.S.C. 46)

ommission shall also have power— ] ] .
r(ril)a%éleggtger and compile information concerning, (;m% to rl;ﬁé}g&-
gate from time to time the organization, business, con L;LC s pb A;fné 8,
and management of any corporation engaged in or w ols)q E@f; A }fe
affects commerce, excepting banks and common Carriers Sut']ecs‘and e
Act to regulate commerce, agd 1tstrela%pn to other corporations and t
indivi ciations, and partnerships. ) )
mﬁ)@flﬁlﬁééﬁ& by genzara,l 0}3 special orders, corporations zngaged (1);1l
or whose business affects commerce, excepting anks ain c%ngﬁnm
carriers subject to the Act to regulate commerce, O ALy class Oh foemi
or any of them, respectively, to file with the commission 1{)1 st1}11c n
as the commission may prescribe annual or special, or Ot' am;:l al
and special, reports or answers in writing to specific ques 1ons£0 ur-
nishing to the commission such information as 1t may requlrg as fothe
organization, business, conduct, practices, management, and relat

to other corporations, partnerships, and individuals oﬁf ih: respective
corporations filing such reports or answers in writing *

* * * *® * * *
Skerion 9 or THE Feperar Trape CoMMISSION Acr (15 U.S.C. 46)

or the purposes of this Act the commission, or its duly author-
izgihgéeint or a%engt)s, shall at all reasonable times have access to, for
the purpose of examination, and the right to copy any documentgrjé
evidence of.any [corporation] party being investigated or proceede
against; and the commission shall have power to require by .subpaenla,l
the attendance and testimony of witnesses and the production of al
such documentary evidence relating to any matter under investiga-

3 1. & %k ® )

thSuch attendance of witnesses, and the production of such documen-
tary evidence, may be required from any place in the United States,
at any designated place of hearing. And In case of disobedience to a
subpoena the commission acting through any of its attorneys desig-
nated by it for such purpose may invoke the aid of any court of the
United States in requiring the attendance and testimony of witnesses
and the production of documentary evidence.

* * * # * * *

Upon the application of the Attorney General [of the United
StatesY or the Commission, acting through any o i its attorneys desig-
nated by it for such purpose, [at the request of the Commission,] the
district courts of the United States shall have jurisdiction to issue
writs of mandamus commanding any person or corporation to comply
with the provisions of this Act or any order of the Commission [made
in pursuance thereof] issued under this Aot.

* * * & % #* ES
Sgrorton 10 or tHE FrpEraL Trape Commissiox Acr (15 U.S.C. 50)

* * * * * * *
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If any corporation required by this Act to file any annual or special
report shall fail so to do within the time fixed by the Commission for
filing [the same, and] such report, then, if such failure shall continue
for thirty days after notice of such default, the corporation shall for-
feit to the United States the sum of $100 for each and every day of the
continuance of such failure, [which]} suck forfeiture sha.l%’be payable
into the Treasury of the United States, and shall be recoverable in a
civil suit [in the name of the United States] brought by the Attorney
General or by the Commission, acting through any of its own attorneys
designated by it for such purpose, in the district where the corporation
has its principal office or in any district in which it shall do business.
[t shaﬁ be the duty of the various United States attorneys, under the
direction of the Attorney General of the United States, to prosecute
for the recovery of forfeitures. The costs and expenses of such prose-
cution shall be paid out of the appropriation for the expenses of the
courts of the United States.]

* * * #* * * £
SECTION 12 OF THE FEDERAL TRADE COMMISSION ACT (15 U.8.C. 52)

{a) It shall be unlawful for any person, partnership, or corporation

to disseminate, or cause to be disseminated, any false advertisement-——

(1) by United States mails, or in or kaving an effect wpon com-

merce by any means, for the purpose of indncing or which is likely

to induce, directly or indirectly the purchase of food, drugs, de-

vices, or cosmetics; or

(2) By any means, for the purpose of inducing or which is likely

to induce directly or indirectly, the purchase in or having an effect
wpon commerce of food, drugs, devices, or cosmetics.

(b) The dissemination or the causing to be disseminated of any false
advertisement within the provisions of subsection (a,g of this section
shall be an unfair or deceptive act or practice in or having an effect
upon commerce within the meaning of section 5.

SECTION 13 OF THE ¥FEDERAL TRADE COMMISSION ACT (15 U.8.C. 53)

(a) Whenever the Commission has reason to believe—

(1) that any person, partnership, or corporation is engaged in,
or is about to engage In, the dissemination or the causing of the
disa?emination of any advertisement in violation of section 12,
an

(2) that the enjoining thereof pending the issuance of a com-
plaint by the commission under section 5, and until such complaint
1s dismissed by the Commission or set aside by the court on re-
view, or the order of the Commission to cease and desist made
thereon has become final within the meaning of section 5, would
be to the interest of the publie,

the Commission by any of its attorneys designated by it for such pur-
pose may bring suit in a district court of the United States or in the
United States court of any Territory, to enjoin the dissemination or
the causing of the dissemination of such advertisement. Upon proper
showing a temporary injunction or restraining order shall be granted
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without bond. Any such suit shall be brought in the district in which
such person, partnership, or corporation resides or transacts business.

{b) Whenever the Commission has reason to believe—

(1) that any person, partnership, or corporation is engaged in,
or is about to engage in, any act or practice which is unfair or
deceptive to a conswmer, and is prohibited by section &, and

(2) that the enjoining thereof pending the issuance of a com-
plaint by the Commission under section 5 and umtil such com-
Plaint is dismissed by the Commission or set aside by the court on
review, or until the order of the Comunission made thereon has
become finol within the meaning of section &, would be to the in-
terest of the publio—

the Commission by any of its attorneys designated by it for such pur-
pose may bring swit in a district court of the United States to enjoin
any such act or practice. Upon a proper showing that such action would
be in the public interest, and after notice to the defendant, a temporary
restraiming order or a preliminary tnjunction may be granted without
bond: Provided, however, That if a complaint wnder section & is not
filed within such period as may be specified by the court after the issu-
ance of the temporary restraining order or preliminary injunction,
the order or injunction shall be dqéssobved by the court and be of no
further force and effect: Provided further, That in proper cases the
-Commission may seek, and after proper proof, the court may issue a
permanent injunction. Any such suit shall be brought in the district
gn which such person, partnership, or corporation resides or transacts
usiness.

L) (¢) Whenever it appears to the satisfaction of the court in
the case of a newspaper, magazine, periodical, or other publication,
published at regular intervals—

(1) that restraining the dissemination of a false advertise-
ment in any particular issue of such publication would delay the
delivery of such issue after the regular time therefor, and

(2) that such delay would be due to the method by which the
manufacture and distribution of such publication is customarily
conducted by the publisher in accordance with sound business
practice, and not to any method or device adopted for the eva-
sion of this section or to prevent or delay the issuance of an in-
junction or restraining order with respect to such false advertise-
ment or any other advertisement, the court shall exclude such
issue from the operation of the restraining order or injunction.

SeorioN 16 or THE Frperar Trave CoMMIssIioN AcT A8 AMENDED,

(15 U.S.C. 56)

Sec. 16. Whenever the Federal Trade Commission has reason to be-
lieve that any person, partnership, or corporation isliable to a penalty
under Section 14 or under subsection (1) of Section 5 of this Act, it
shall—

(a) certify the facts to the Attorney General, whose duty it shall be
to cause appropriate proceedings for the enforcement of the provi-
sions of such section or subsection [.], or

(B) étself cause such appropriate proceedings to be brought.
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Acexoy Commmnts

Comments were requested from the i i -
menis op Febmers 2e8§ lested following agencies and depart
Department of Commerce
Federal Trade Commission
General Accounting Office
Department of Justice
As (f) l\fe ofg nggumerlAﬁtgirs
of May 2, 1978, on e Federal Trade Commissi -
mented on S. 356, The com:%xents of the Commission :Eoll::;(:m had com

WF;J:?ER?L '!D‘RADOE Commission,
ashington, D.C.

Hon: Warren G. Macnuson, 7o ) March 26, 1975.
Chairman, Committee on Commerce,

U.8. Senaté, Washington, D.C.

Drar Mr. CHARMAN: This is in response to your request for the
Commission’s comments on S. 356 dealing with consumer product war-
ranties and Federal 'Frade Commission Act amendments.

As the Commission has previously provided the Committee with its
detailed views on S, 986, a nearly identical measure passed by the Sen-
ate during the 92d Congress, this report will address only those areas
in which the bill or the Commission’s position has been "signiﬁcantl'y
modified. Where appropriate, we propose specific modifications which
the Commission believes will serve to strengthen and clarify the Act.

TITLE I——CONSUMER PRODUCT WARRANTIES

The Commission reaffirms its belief that the provisions of Title T
will benefit both consumers and businessmen. By establishing uniform
standards of content and clarity for warranties on goods moving in
Interstate commerce, the legislation should help to improve product
integrity and bring warranty performance into line with consumer
expectations. Everyone stands to gain from the resulting enhancement
of consumer confidence in industry. The Commission therefore enthusi-
astically supports the objectives and substance of Title I, and would
add to its previous comments in only two areas.

The Commission strongly supports the language which has been
added to Section 102(b) of the bill, providing that the Commission
may preseribe rules for extending the period of time a warranty is in
effect to correspond with any unreasonable period of time during which
the consumer is deprived of the use of a product by reason of a defect
or malfunction. Extending the warranty period where a consumer is
deprived of use of the product for an unreasonable time period should
generally encourage prompt action by the warrantor and should bring
an end to the ploy occasionally encountered whereby some unserupul-
ous manufacturers and repair facilities avoid their warranty obliga-
tions lé)y deliberate procrastination until the warranty ferm has
expired. ‘ :

n addition, the Commission would urge inclusion in S. 356 of a new
provision along the lines of Section 102(c) of H.R. 20, the correspond-
ing bill in the House. This section provides that no warrantor of a
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consumer product may unreasonably condition his warranty on the
consumer’s using, in connection with such product, any article or serv-
ice which is identified by brand name. This provision addresses the
anticompetitive practice which the Commission has opposed in numer-
ous court actions wherein a manufacturer uses a warranty unreason-
ably to tie his supplementary products or services to the warranted
product. This leaves the consumer in the undesirable posture of losing
his warranty protection if he purchases the supplementary items from
another and perhaps less expensive source—even if he does so in com-
plete ignorance of the warranty’s provisions.

TITLE II—FEDERAL TRADE COMMISSION
IMPROVEMENTS

The Commission regards the FTC Act improvements as the most
important consumer legislation now pending in Congress. It is con-
vinced that the public should be afforded without delay the benefit
of basic improvements to the FTC Act which have so long been
considered and reconsidered. For years, the Commission has sought
preliminary injunction authority to counter the misuse for pur-
poses of delay of the due process mechanisms which are part of the
Commission’s procedures. For at least as long, the Commission has
been trying unsuccessfully to achieve autonomy in the handling of
its own litigation in the Federal courts. The attainment of these two
objectives—preliminary injunction authority and autonomy in litiga-
tion matters—would in itself be a milestone achievement for the con-

sumer.
PRELIMINARY RESTRAINTS

The supplementation of its enforcement tools by the acquisition of
authority to seek preliminary injunctions has long been a prime tar-
get in the Commission’s program to streamline its procedures. The
Jenial of consumer relief during the pendency of cease-and-desist
proceedings, which average more than a year, and frequently require
from three to five years, would be averted by use of injunctions in
cases where this de?a,y causes unusual harm.

While section 210 of this bill might afford considerable relief, it
falls short of its potential by conditioning restraining orders and
injunctions upon a showing by the Commission of “the same condi-
tions and principles as injunctive relief against conduct or threatened
conduct that will cause loss or damage as granted by courts of equity.”
Several considerations support the Commission’s preference for a
legistatively defined injunction based upon the ecriterion of public
inferest rather than upon traditional equity standards.

The equitable test requires proof of irreparable injury, no adequate
remedy at law, and probability of success on the merits of the case-
in-chief. Meeting such a standard is time-consuming and can involve
proceedings which take on the dimensions of a trial. In view of the
Clommission’s limited resources, this could significantly impair the
usefulness of the injunctive approach. If provided with a more reason-
ablv attainable standard, however, the Commission would be able to
extend incipiency relief to many more cases where public harm is un-
duly aggravated by the continuance of a consumer abuse.
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Accordingly, the Commission endorses the st

y ) y andard already con-
t“?,}llqe}il tlllxl sgctlon‘13'( a) of the Federal Trade Commission Acf:,}l’u(:d;lr
» ¢ fe ommission may seek an injunction against the false adver-
ising of food, drugs, devices, and cosmetics. In Federal Trade Com-
mission v. Rhodes Pharmacol Co., 191 F. 2d 744 (9th Cir. 1951), the
ﬁourt l(io%strued that statutory “cause shown” standard to mean that
e a(th the dC(f)mmn1%101:1 had to show was a justifiable basis for believ-
thgé erilve rom reasonable inquiry or other credible information
th é;uc a state of facts probably existed as reasonably would lead
a.e ommission to believe that the defendants were en:qaged in the
XSE(‘;?I&]‘}?UOH of false advertisements of a drug in violation of the
sisrf T us,lthe court viewed the statute as vesting in the Commis-
sion th fyrz; dagﬁilgsézytgob(ei}e_ter%ﬁ the questions of public interest,

" AR 11€ 5 ; 1

Set}}{}ll{lg ghedinjén%etion 0 beli rxge eterminations to be made before

_1his standard for obtaining preliminary injunctions is by
without precedent outside the Federal Trade (gommission g%tn%ﬁ‘?ﬁﬁ:
statutes establish similar standards as the grounds upon which in-
Jsuncmpns may be obtained by other agencies. For example, under the

1?euntles Exchange Act, 15 T.S.C. § 78 u(e), the Securities and Ex-
cha{xge Commission is authorized to seek injunctions “[wlhenever it
shall appear to the Commission'that any person is engaged or about to
ilixog}i%ie in ?n}x; acts or practices which constitute or will constitute a
thereur?geg' .t .e. p}"owsmns of this chapter, or of any rule or regulation

Similarly, the National Labor Relations Board 1

) 1 , under the National

Lfa,bor Rel%t;ons“Act, 29 U.8.C. §160(j), is authorized, upon issnance
of a complaint “. . . charging that any person has engaged in or is
gggagmg in an unfair labor practice . . .” to petition a United States
Tlﬁtrlcp court for appropriate temporary relief or a restraining order.
e district court is given jurisdiction “. . . to grant to the Board
such temporary relief or restraining order as it deems just and proper.”

The Food, Drug, and Cosmetic Act is yet another statute which
provides authority to obtain injunctions upon meeting a statutory
St&ndard“rather than upon traditional equitable grounds. It provides
that for “cause shown,” the district courts of the United States may
restrain violations of section 331 of the Act. In bringing suits to ob-
tain injunctions under this statute, the Justice Department has not
been required to meet the traditional equitable standard.

Additional precedent for a statutory standard may also be found in
both the Interstate Commerce Act, 49 U.S.C. § 5(8), authorizing the
district courts to issue writs of injunetion “upon complaint of the [In-
terstate Commerce] Commission alleging a violation of any of the pro-
visions of the section . . .” and the Federal Communications Act, 47
U.S.C. § 86, authorizing the district courts, at the suit of the United
States to enjoin the landing of cable in violation of sections 34-39 of
Title 47, when the cable “ . . is about to be or is landed or is being
operated without a license. . . .” Neither statute includes any require-
ment that the traditional equitable standard be met before the court
may issue the injunction.

_ Thus, it is clear that, in seeking a statutory standard for obtaining
injunctions, the Commission is seeking a grant of authority which
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Congress has in the past deemed necessary for other government agen-
cies to enforce effectively statutes under their jurisdicton. Its necessity,
in terms of effective enforcement of the Federal Trade Commission
Act, is compelling. Based on these considerations the Commission sup-
ports the injunctive provisions of H.R. 20 which would clothe the
Commission with injunctive authority substantially similar to section
18 of the Federal Trade Commission Act. It is recommended that the
provisons of section 204 of H.R. 20 be substituted for the language now

contained in sectlon 209 of S. 356, ‘
COMMISSION REPRESENTATION IN COURT PROCEEPINGS

The Commission strongly endorses the various sections of the bill
which would afford it direct access to the courts. Specifically, S. 356
would authorize the Commission to appear in court 1n its own name
and through its own attorneys in the following proceedings: )

(a) Civil actions to supplement cease-and-desist orders with
remedies to redress consumer grievances (Sec. 203). o
(b) Civil actions to enforce cease-and-desist order violations
Sec. 204). , ~
( c) Civi}ll actions to enforce its own subpoenas (Sec. 207 (b)). .
gd) Civil penalty actions for failure to furnish reports required
by Commission order (Sec. 208). _ o
(e) Petitions for injunctions pendente lite and restraining
orders (Sec. 210). _ ]

There are a number of compelling reasons supporting the Commis-
sion’s firm conviction that it shouldgha,ve this authority to conduct its
own litigation. In almost every case which is referred to the Justice
Department, the investigation, ﬁpleadmgs,‘a:nd briefs have been pre-
pared by the Commission’s staff. The additional hours which are re-
quired by both Justice Department and Commission personnel to brief
trial attorneys are duplicative and nonproductive, and sometimes add
greatly to the time required to dispose of Commission action.
~ In addition to this added time factor, further delay is attributable
to the heavy caseload of the Justice Department’s own cases and those
of other agencies in the U.S. Attorneys’ Offices. All of these cases are
in competition for U.S. Attorneys’ attention, and matters considered
important to the Commission must often yield to the urgency of other
matters. While these and other delays are often welcome by a respond-
ent, they greatly hinder the Commission’s efforts to expedite final dis-
position of its cases.

The Commission, therefore, firmly believes that it should have auton-
omy not only as regards those types of litigation covered by the pro-
visions listed above, but over the entirety of its civil litigation under
the Act. To accomplish this, we would leave undisturbed the Attorney
General’s present authority to represent the Commission in court pro-
ceedings, but would amend S. 356 to permit the Commission to elect
to represent itself in all such matters, This arrangement would enable
the Justice Department to continue to represent the Clommission in
these circumstances in which such representation would be in the over-
all interest of the Government, and would save valuable attorney hours
in both agencies, expedite litigation, and make uniform the present
ragged pattern of the Commission’s representational authority.
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RULEMAKING

Rulemaking authority is, of course, an essential and highly useful
regulatory tool which has long been relied upon by the Commission.
The drafters of the Federal Trade Commission Act imposed a broad
mandate on the Commission to empower it to define with specificity
harmful practices. They recognized that specific legislative definition
was undesirable since precise definitions would not withstand the
ingenuity of those hoping to evade the law.

The Commission—as have other administrative agencies, such as
the SEC, the FPC and the FCC—has found that rulemaking is often
the best method for filling in gaps in its broad mandate. Agencies
which have insisted on utilizing adjudication for broad policymaking
have been consistently criticized. Some of the most recent criticism
comes from the Ash Council Report, which found that administrative
agencies “should rely less on the case-by-case approach to E)licy for-
mulation and move increasingly in the direction of rulemaking, espe-
cially informal rulemaking and other expeditious procedures’F%p. 49).
The Administrative Conference has recently adopted a recommenda-
tion which strongly advocates simple, flexible and efficient rulemaking.
Rulemaking is an efficient technique by which the Commission can
perform its law enforcement function. Adjudication of necessity fore-
closes from participation others in a group who may be ultimately
subject to the rule of law laid down by a case. Rulemaking on the
other hand enables participation in the development of the law by
all individuals who are concerned with it. Moreover, there is reason
to believe that responsible businessmen will welcome and voluntarily
comply with an agency’s interpretation of the law if it is presented
clearly and in a readily accessible form.

Recognizing its advantages, courts have upheld rulemaking author-
ity for all of the major administrative agencies, and hence rulemaking
has become 2 cornerstone in the administrative process. The Commis-
sion is confident that its rulemaking authority will be upheld by the
court of appeals in its decision in the pending National Petroleum
Refiners Ass'n ease.

During the last session of the Congress the Commission supported
legislative reaffirmation of its rulemaking authority because it recog-
nized that the doubt created by the possibility of judicial challenge
could significantly hinder its use of the rulemaiing function for some
unknown time. But now, a year and a half later, a judicial resolution
of this uncertainty seems imminent and the re-evaluation of legisla-
tive priorities is necessary.

The Commission is becoming increasingly apprehensive that the
controversy over rulemaking authority ooul%i unnecessarily jeopardize
the rapid passage of the other essential, but less controversial pro-
visions in the legislation under consideration. Experience over the
past several years has demonstrated that the procedural aspects of
rulemaking are so complex that the time required for their t orough
analysis and the search for a consensus solution far exceeds that
necessary to the thorough consideration of the other components of
the Jegislation.

In view of the pendin, litigation, moreover, the Commission would
oppose any statutory rulemaking provision limiting the flexibility of
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our present authority. The Commission recognizes the need to achieve
a balance between procedural efficiency and procedural safeguards and
feels that judicial affirmation of the Commission’s rulemaking au-
thority will provide the flexibility needed to develop procedures which
strike this essential balance.

For these reasons, the Commission has concluded that it should
await the imminent court decision and seek additional legislative au-
thority only in the event of an adverse decision. The Commission,
therefore, recommends that section 206 be deleted from the bill. Such
a course will not jeopardize Commission rulemaking, and, in the mean-
time, American consumers can begin to reap the benefits associated
with prompt enactment of the less controversial amendments pro-
vided in the legislation before this committee.

Sincerely,
Lewis A. Exeman, Chairman.

O




S. 356

Rinety-thivd Congress of the Wnited

| States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the twenty-first day of January,
N one thousand nine hundred and seventy-four

aAn Act

To provide minimum disclosure standards for written consumer product war-
ranties; to define minimum Federal content standards for such warranties;
to amend the Federal Trade Commission Act in order to improve its consumer

_ protection activities; and for other purposes.

Be it enacted by the Senate and House of Eepresentatives of the
United States of America in Congress assembled, That this act may
be cited as the “Magnuson-Moss Warranty—Federal Trade Commis-

sion Improvement Act”.

TITLE I—-CONSUMER PRODUCT WARRANTIES

DEFINITIONS

Sxrc. 101. For the purposes of this title:

(1) The term “consumer product” means any tangible personal
property which is distributed in commerce and which is normally
used for personal, family, or household purposes (including any
such property intended to be attached to or installed in any real
property witgout regard to whether it is so attached or installed).

(2) The term “Commission” means the Federal Trade
Commission.

(3) The term “consumer” means a buyer (other than for pur-
poses of resale) of any consumer product, any person to whom
such product is transferred during the duration of an implied
or written warranty (or service contract) applicable to the prod-
uct, and any other person who is entitled by the terms of such
warranty (or service contract) or under applicable State law
to enforce 3,%ainst the warrantor (or service contractor) the obli-
gations of the warranty (or service contract).

(4) The term “supplier” means any person engaged in the
business of making a consumer product directly or indirectly
available to consumers.

(5) The term “warrantor” means any supplier or other person
who gives or offers to give a written warranty or who is or may
be obligated under an implied warranty.

(6) The term “written warranty” means—

(A) any written affirmation of fact or written promise
made in connection with the sale of a consumer product by
a supplier to a buyer which relates to the nature of the
material or workmanship and affirms or promises that such
material or workmanship is defect free or will meet a specified
level of performance over a specified period of tume, or
(B) any undertaking in writing in connection with the
sale by a supplier of a consumer product to refund, repair,
replace, or take other remedial action with respect to such
product in the event that such product fails to meet the
specifications set forth in the undertaking,
which written affirmation, promise, or undertaking becomes part
of the basis of the bargain between a supplier and a buyer for
purposes other than resale of such product.

(7) The term “implied warranty” means an implied warranty
arising under State law (as modified by sections 108 and 104(a))
in connection with the sale by a su’ppller of a consumer product.

(8) The term “service contract” means a contract in writing
to perform, over a fixed period of time or for a specified duration,
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services relating to the maintenance or repair (or both) of a
consumer product. ) )

(9) The term “reasonable and necessary maintenance” consists
of those operations (A) which the consumer reasonably can be
expected to perform or have performed and (B) which are neces-
sary to keep any consumer product performm% its intended
function and operating at a reasonable level of performance.

10) The term “remedy” means whichever of the following

actions the warrantor elects:

(A) repair,

(B) replacement, or

(C) refund;
except that the warrantor may not elect refund unless (i) the
warrantor is unable to provide replacement and repair is not
commercially practicable or cannot be timely made, or (ii) the
consumer is willing to accept such refund.

(11) The term “replacement” means furnishing a new consumer
product which is identical or reasonably equivalent to the war-
ranted consumer product.

(12) The term “refund” means refunding the actual purchase
price (less reasonable depreciation based on actual use where
permitted by rules of the Commission).

(13) The term “distributed in commerce” means sold in com-
merce, introduced or delivered for introduetion into commerce, or
held for sale or distribution after introduction into commerce.

(14) The term “commerce” means trade, traffic, commerce, or
transportation—

(A) between a place in a State and any place outside
thereof, or

(B) which affects trade, traffic, commerce, or transportation
described in subparagraph (A).

(15) The term “State” means a State, the District of Columbia,
the Commonwealth of Puerto Rico, the Virgin Islands, Guam, the
Canal Zone, or American Samoa. The term “State law” includes
a law of the United States applicable only to the District of
Columbia or only to a territory or possession of the United States;
and the term “Federal law” excludes any State law.

WARRANTY PROVISIONS

Skc. 102. (a) In order to improve the adequacy of information avail-
able to consumers, prevent deception, and improve competition in the
marketing of consumer products, any warrantor warranting a con-
sumer product to a consumer by means of a written warranty shall,
to the extent required by rules of the Commission, fully and conspicu-
ously disclose in simple and readily understood language the terms
and conditions of such warranty. Such rules may require inclusion in
the written warranty of any of the following items among others:

(1) The clear identification of the names and addresses of
the warrantors.

(2) The identity of the party or parties to whom the warranty
is extended.

(3) The products or parts covered.

(4) A statement of what the warrantor will do in the event
of a defect, malfunction, or failure to conform with such written
warranty—at whose expense—and for what period of time.

(5) A statement of what the consumer must do and expenses
he must bear.

(6) Exceptions and exclusions from the terms of the warranty.
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(7) The step-by-step procedure which the consumer should
take in order to obtain performance of any obligation under the
warranty, including the identification of any person or class of
persons authorized to perform the obligations set forth in the
warranty.

(8) Information respecting the availability of any informal
dispute settlement procedure offered by the warrantor and a
recital, where the warranty so provides, that the purchaser may be
required to resort to such procedure before pursuing any legal
remedies in the courts.

(9) A brief, general description of the legal remedies available
to the consumer.

(10) The time at which the warrantor will perform any
obligations under the warranty.

(11) The period of time within which, after notice of a defect,
malfunction, or failure to conform with the warranty, the
warrantor will perform any obligations under the warranty.

(12) The characteristics or properties of the products, or parts
thereof, that are not covered by the warranty.

(13) The elements of the warranty in words or phrases which
would not mislead a reasonable, average consumer as to the
nature or scope of the warranty.

(b) (1) (A) The Commission shall prescribe rules requiring that
the terms of any written warranty on a consumer product be made
available to the consumer (or prospective consumer) prior to the sale
of the product to him.

(B) The Commission may prescribe rules for determining the
manner and form in which information with respect to any written
warranty of a consumer product shall be clearly and conspieuously
presented or displayed so as not to mislead the reasonable, average
consumer, when such information is contained in advertising, labeling,
point-of-sale material, or other representations in writing.

(2) Nothing in this title (other than paragraph (3) of this sub-
section) shall be deemed to authorize the Commission to prescribe the
duration of written warranties given or to require that a consuraer
product or any of its components be warranted.

(3) The Commission may prescribe rules for extending the period
of time a written warranty or service contract is in effect to correspond
with any period of time in excess of a reasonable period (not less than
10 daytg during which the consumer is deprived of the use of such
consumer product by reason of failure of the product to conform with
the written warranty or by reason of the failure of the warrantor (or
service contractor) to carry out such warranty (or service contract)
within the period specified in the warranty (or service contract).

(c¢) No warrantor of a consumer product may condition his written
or implied warranty of such product on the consumer’s using, in con-
nection with such product, any article or service (other than article
or service provided without charge under the terms of the warranty)
which is identified by brand, trade, or corporate name; except that
the prohibition of this subsection may be waived by the Commission
if—

(1) the warrantor satisfies the Commission that the warranted
product will function properly only if the article or service so
identified is nused in.conneection with the warranted product, and
~ (2) the Commission finds that such a waiver is in the public
mnterest.

The Commission shall identify in the Federal Register, and permit
public: comment on, all applications for waiver of the prohibition of
this subsection, and shall publish in the Federal Register its disposi-
tion of any such application, including the reasons therefor.
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(b) (1) In fulfilling the duties under subsection (a) respecting a
written warranty, the warrantor shall not impose any duty other than
notification upon any consumer as a condition of securing remedy of
any consumer product which malfunctions, is defective, or does not
conform to the written warranty, unless the warrantor has demon-
strated in a rulemaking proceeding, or can demonstrate in an admin-
istrative or judicial enforcement proceeding (including private
enforcement), or in an informal dispute settlement proceeding, that
-such a duty is reasonable. i

(2) Notwithstanding paragraph (1), a warrantor may require, as
a condition to replacement of, or refund for, any consumer product
under subsection (a), that such eonsumer product shall be made avail-
able to the warrantor free and clear of liens and other encumbrances,
except as otherwise provided by rule or order of the Commission in
cases in which such a requirement would not be practicable.

(8) The Commission may, by rule define in detail the duties set
forth in section 104 (a) of this Act and the applicability of such duties
to warrantors of different categories of consumer products with “full
(statement of duration)” warranties.

(4) The duties under subsection (a) extend from the warrantor
to each person who is a consumer with respect to the consumer product.

(¢} The performance of the duties under subsection (a) of this
section shall not be required of the warrantor if he can show that the
defect, malfunction, or failure of any warranted consumer product
to conform with a written warranty, was caused by damage (not
resulting from defect or malfunction) while in the possession of the
consumer, or unreasonable use (including failure to provide reasonable
and necessary maintenance).

(d) For purposes of this section and of section 102(c), the term
“without charge” means that the warrantor may not assess the con-
sumer for any costs the warrantor or his representatives incur in
connection with the required remedy of a warranted consumer product.
An obligation under subsection (a) (1) (A) to remedy without charge
does not necessarily require the warrantor to compensate the consumer
for incidental expenses; however, if any incidental expenses are
incurred because the remedy is not made within a reasonable time or
because the warrantor imposed an unreasonable duty upon the con-
sumer as a condition of securing remedy, then the consumer shall be
entitled to recover reasonable incidental expenses which are so incurred
in any action against the warrantor.

(e) TIf a supplier designates a warranty applicable to a consumer
product as a “full (statement of duration)” warranty, then the war-
ranty on such produect shall, for purposes of any action under section
110(d) or under any State law, be deemed to incorporate at least the
minimum requirements of this section and rules preseribed under this
section.

FULL AND LIMITED WARRANTING OF A CONSUMER PRODUCT

Sec. 105. Nothing in this title shall prohibit the selling of a con-
sumer product which has both full and limited warranties if such
warranties are clearly and conspicuously differentiated.

SERVICE CONTRACTS

Skc. 106. (a) The Commission may prescribe by rule the manner and
form in which the terms and conditions of service contracts shall be
fully, clearly, and conspicuously disclosed.

(b) Nothing in this title shall be construed to prevent a supplier
or warrantor from entering into a service contract with the consumer
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in addition to or in lieu of a written warranty if such contract fully,
clearly, and conspicuously discloses its terms and conditions in simple
and readily understood language.

DESIGNATION OF REPRESENTATIVES

Sec. 107. Nothing in this title shall be construed to prevent any
warrantor from designating representatives to perform duties under
the written or implied warranty : Provided, That such warrantor shall
make reasonable arrangements for compensation of such designated
representatives, but no such designation shall relieve the warrantor of
his direct responsibilities to the consumer or make the representative
a cowarrantor.

LIMITATION ON DISCLAIMER OF IMPLIED WARRANTIES

Sro. 108. {(a) No supplier may disclaim or modify (except as pro-
vided in subsection (b)) any implied warranty to a consumer with
respect to such consumer product if (1) such supplier makes any writ-
ten warranty to the consumer with respect to such consumer product,
or (2) at the time of sale, or within 90 days thereafter, such supplier
enters into a service contract with the consumer which applies to such
consumer product.

(b) For purposes of this title (other than section 104(a)(2)),
implied warranties may be limited in duration to the duration of a
written warranty of reasonable duration, if such limifation is con-
scionable and is set forth in clear and unmistakable language and
prominently displayed on the face of the warranty.

(¢) A disclaimer, modification, or limitation made in violation of
this section shall be ineffective for purposes of this title and State law.

COMMISSION RULES

Sec. 109. (a) Any rule prescribed under this title shall be prescribed
in accordance with section 553 of title 5, United States Code; except
that the Commission shall give interested persons an opportunity for
oral presentations of data, views, and arguments, in addition to written
submissions. A transeript shall be kept of any oral presentation. Any
such rule shall be subject to judicial review under section 18(e) of the
Federal Trade Commission Act (as amended by section 202 of this
Act) in the same manner as rules preseribed under section 18(a) (1)
(B) of such Act, except that section 18(e) (3) (B) of such Act shall
not apply..

(b) The Commission shall initiate within one year after the date
of enactment of this Act a rulemaking proceeding dealing with war-
ranties and warranty practices in connection with the sale of used
motor vehicles; and, to the extent necessary to supplement the pro-
tections offered the consumer by this title, shall prescribe rules deal-
ing with such warranties and practices. In prescribing rules under
this subsection, the Commission may exercise any authority it may
have under this title, or other law, and in addition it may require
disclosure that a used motor vehicle is sold without any warranty
and specify the form and content of such disclosure.

REMEDIES

Sec. 110. (a) (1) Congress hereby declares it to be its policy to
encourage warrantors to establish procedures whereby consumer dis-
putes are fairly and expeditiously settled through informal dispute
settlement mechanisms.
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action brought by the Commission, if a complaint under section 5 of
the Federal Trade Commission Act is not filed within such period
(not exceeding 10 days) as may be specified by the court after the
issuance of the temporary restraining order or preliminary injunction,
the order or injunction shall be dissolved by the court and be of no
further force and effect. Any suit shall be brought in the district in
which such person resides or transacts business. Whenever it appears
to the court that the ends of justice require that other persons should
be parties in the action, the court may cause them to be summoned
whether or not they reside in the district in which the court is held,
and to that end process may be served in any district.

(2) For the purposes of this subsection, the term “deceptive war-
ranty” means (A) a written warranty which (i) contains an affirma-
tion, promise, description, or representation which is either false or
fraudulent, or which, in light of all of the circumstances, would
mislead a reasonable individual exercising due care; or (ii) fails to
contain information which is necessary in light of all of the circum-
stances, to make the warranty not misleading to a reasonable indi-
vidual exercising due care; or (B) a written warranty created by the
use of such terms as “guaranty” or “warranty”, if the terms and
conditions of such warranty so limit its scope and application as to
decelve a reasonable individual.

(d) (1) Subject to subsections (a) (3) and (e), a consumer who is
damaged by the failure of a supplier, warrantor, or service contractor
to comply with any obligation under this title, or under a written
warranty, implied warranty, or service contract, may bring suit for
damages and other legal and equitable relief—

(A) in any court of competent jurisdiction in any State or
the District of Columbia; or

(B) in an appropriate district court of the United States, sub-
ject to paragraph (3) of thissubsection.

(2) If a consumer finally prevails in any action brought under
paragraph (1) of this subsection, he may be allowed by the court to
recover as part of the judgment a sum equal to the aggregate amount
of cost and expenses (including attorneys’ fees based on actual time
expended) determined by the court to have been reasonably incurred
by the plaintiff for or in connection with the commencement and pros-
ecution of such action, unless the court in its discretion shall determine
that such an award of attorneys’ fees would be inappropriate.

(3) No claim shall be cognizable in a suit brought under paragraph
(1) (B) of this subsection—

‘(A) if the amount in controversy of any individual claim is
less than the swm or value of $25;

(B) if the amount in controversy is less than the sam or value
of $50,000 (exclusive of interests and costs) computed on the basis
of all claims to be determined in this suit; or

(C) if the action is brought as a class action, and the number
of named plaintiffs is less than one hundred.

(e) No action (other than a class action or an action respecting a
warranty to which subsection (a) (3) applies) may be brought under
subsection (d) for failure to comply with any obligation under any
written or implied warranty or service contract, and a class of con-
sumers may not proceed in a class action under such subsection with
respect to such a failure except to the extent the court determines
necessary to establish the representative capacity of the named plain-
tiffs, unless the person obligated under the warranty or service con-
tract is afforded a reasonable opportunity to cure such failure to
comply. In the case of such a class action (other than a class action
respecting a warranty to which subsection (a)(3) applies) brought
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(b) Section 102(a) shall take effect 6 months after the final pub-
lication of rules respecting such section ; except that the Commission,
for good cause shown, may postpone the applicability of such sections
until one year after such final publication in order to permit any
designated classes of suppliers to bring their written warranties into
compliance with rules promulgated pursuant to this title.

(¢) The Commission shall promulgate rules for initial implementa-
tion of this title as soon as possible after the date of enactment of
this Act but in no event later than one year after such date.

TITLE II--FEDERAL TRADE COMMISSION
IMPROVEMENTS

JURISDICTION OF COMMISSION

Skc. 201. (a) Section 5 of the Federal Trade Commission Act (15
U.S.C. 45) is amended by striking out “in commerce” wherever it
appears and inserting in lieu thereof “in or affecting commerce”.

(b) Subsections (a) and (b) of section 6 of the Federal Trade
Commission Act (15 U.S.C. 46(a), (b)) are each amended by striking
out “in commerce” and inserting in lieu thereof “in or whose business
affects commerce”.

(¢) Section 12 of the Federal Trade Commission Act (15 U.S.C. 52)
is amended by striking out “in commerce” wherever it appears and
inserting in lieu thereof in subsection (a) “in or having an effect
upon commerce,” and in lieu thereof in subsection (b) “in or affecting
commerce”,

RULEMAKING

Sec. 202. (a) The Federal Trade Commission Act (15 U.S.C. 41
et seq.) is amended by redesignating section 18 as section 21, and
inserting after section 17 the following new section:

“Skc. 18. (a) (1) The Commission may prescribe—

“(A) interpretive rules and general statements of policy with
respect to unfair or deceptive acts or practices in or affecting
commerce (within the meaning of section 5(a) (1) of this Act),
and

“(B) rules which define with specificity acts or practices which
are unfair or deceptive acts or practices in or affecting commerce
(within the meaning of such section 5(a) (1)). Rules under this
subparagraph may include requirements prescribed for the pur-
pose of preventing such acts or practices.

“(2) The Commission shall have no authority under this Act, other
than its authority under this section, to prescribe any rule with respect
to unfair or deceptive acts or practices in or affecting commerce
(within the meaning of section 5(a) (1) ). The preceding sentence shall
not affect any authority of the Commission to prescribe rules (includ-
ing interpretive rules), and general statements of policy, with respect
to unfair methods of competition in or affecting commerce.

“(b) When prescribing a rule under subsection (a) (1) (B) of this
section, the Commission shall proceed in accordance with section 553
of title 5, United States Code (without regard to any reference in
such section to sections 556 and 557 of such title), and shall also
(1) publish a notice of proposed rulemaking stating with particu-
larity the reason for the proposed rule; (2) allow interested persons
to submit written data, views, and arguments, and make all such
submissions publicly available; (3) provide an opportunity for an
_informal hearing in accordance with subsection (¢) ; and (4) promul-
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gate, if appropriate, a final rule based on the matter in the rulemaking
record (as defined in subsection (e) (1) (B)), together with a state-
ment of basis and purpose.

“(c) The Commission shall conduct any informal hearings required
by subsection (b) (3) of this section in accordance with the following
procedure :

“(1) Subject to paragraph (2) of this subsection, an interested
person is entitled—

“(A) to present his position orally or by documentary sub-
missions (or both),and

“(B) if the Commission determines that there are disputed
issues of material fact it is necessary to resolve, to present
such rebuttal submissions and to conduct (or have conducted
under paragraph (2) (B)) such cross-examination of persons
as the Commission determines (i) to be appropriate, and
(ii) to be required for a full and true disclosure with respect
to such issues.

“(2) The Commission may prescribe such rules and make such
rulings concerning proceedings in such hearings as may tend to
avoid unnecessary costs or delay. Such rules or rulings may
include (A) imposition of reasonable time limits on each inter-
ested person’s oral presentations, and (B) requirements that any
cross-examination to which a person may be entitled under para-
graph (1) be conducted by the Commission on behalf of that
person in such manner as the Commission determines (i) to be
appropriate, and (ii) to be required for a full and true disclosure
with respect to disputed issues of material fact.

“(3) (A) Except as provided in subparagraph (B), if a group
of persons each of whom under paragraphs (1) and (2) would
be entitled to conduct (or have conducted) cross-examination and
who are determined by the Commission to have the same or similar
interests in the proceeding cannot agree upon a single repre-
sentative of such interests for purposes of cross-examination, the
Commission may make rules and rulings (i) limiting the repre-
sentation of such interest, for such purposes, and (ii) governing
the manner in which such cross-examination shall be limited.

“(B) When any person who is a member of a group with
respect to which the Commission has made a determination under
subparagraph (A) is unable to agree upon group representation
with the other members of the group, then such person shall not
be denied under the authority of subparagraph (A) the oppor-
tunity to conduct (or have conducted) cross-examination as to
issues affecting his particular interests if (i) he satisfies the
Commission that he has made a reasonable and good faith effort
to reach agreement upon group representation with the other
members of the group and (ii) the Commission determines that
there are substantial and relevant issues which are not adequately
presented by the group representative.

“(4) A verbatim transcript shall be taken of any oral presentation,
and cross-examination, in an informal hearing to which this subsection
applies. Such transcript shall be available to the public.

“(d) (1) The Commission’s statement of basis and purpose to accom-
pany a rule promulgated under subsection (a) (1) (B) shall include
(A) a statement as to the prevalence of the acts or practices treated by
the rule; (B) a statement as to the manner and context in which such
acts or practices are unfair or deceptive; and (C) a statement as to
the economic effect of the rule, taking into account the effect on small
business and consumers.
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“(2) (A) The term ‘Commission’ as used in this subsection and
subsections (b) and (c¢) includes any person authorized to act in
behalf of the Commission in any part of the rulemaking proceeding.

“(B) A substantive amendment to, or repeal of, a rule promulgated
under subsection (a) (1) (B) shall be prescribed, and subject to judi-
cial review, in the same manner as a rule prescribed under such
subsection. An exemption under subsection (g) shall not be treated as
an amendment or repeal of a rule.

“(3) When any rule under subsection (a)(1)(B) takes effect a
subsequent violation thereof shall constitute an unfair or deceptive
act or practice in violation of section 5(a) (1) of this Act, unless the
Commission otherwise expressly provides in such rule,

“(e) (1) (A) Not later than 60 days after a rule is promulgated
under subsection {a)(1)(B) by the Commission, any interested per-
son (including a consumer or consumer organization) may file a
petition, in the United States Court of Appeals for the District of
Columbia circuit or for the eireuit in which such person resides or has
his principal place of business, for judicial review of such rule. Copies
of the petition shall be forthwith transmitted by the clerk of the court
to the Commission or other officer designated by it for that purpose.
The provisions of section 2112 of title 28, United States Code, shall
apply to the filing of the rulemaking record of proceedings on which
the Commission based its rule and to the transfer of proceedings in
the courts of appeals.

“(B) For purposes of this section, the term ‘rulemaking record’
means the rule, its statement of basis and purpose, the transcript
required by subsection (c¢)(4), any written submissions, and any
other information which the Commission considers relevant to such
rule. ' '

“(2) If the petitioner or the Commission applies to the court for
leave to make additional oral submissions or written presentations
and shows to the satisfaction of the court that such submissions and
presentations would be material and that there were reasonable
grounds for the submissions and failure to make such submissions and
presentations in the proceeding before the Commission, the court may
order the Commission to provide additional opportunity to make such
submissions and presentations. The Commission may modify or set
aside its rule or make a new rule by reason of the additional submis-
~sions and presentations and shall file such modified or new rule, and
the rule’s statement of basis of purpose, with the return of such sub-
missions and presentations. The court shall thereafter review such
new or modified rule.

“(3) Upon the filing of the petition under paragraph (1) of this
subsection, the court shall have jurisdiction to review the rule in
accordance with chapter 7 of title 5, United States Code, and to grant
appropriate relief, including interim relief, as provided in such chapter.
The court shall hold unlawful and set aside the rule on any ground
specified in subparagraphs (A), (B), (C), or (D) of section 706(2)
of title 3, United States Code {taking due account of the rule of
prejudicial error), or if—

“(A) the court finds that the Commission’s action is not sup-
ported by substantial evidence in the rulemaking record (as
defined in paragraph (1) (B) of this subsection) taken as a whole,

or :

“(B) the court finds that—

“(i) a Commission determination under subsection (c) that

the petitioner is not entitled to conduct cross-examination or
make rebuttal submissions, or
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“(ii) a Commission rule or ruling under subsection (c)
limiting the petitioner’s cross-examination or rebuttal
submissions, ] .

has precluded disclosure of disputed material facts which was

necessary for fair determination by the Commission of the rule-

making proceeding taken as a whole. ’
The term ‘evidence’, as used in this paragraph, means any matter in
the rulemaking record. . o

“(4) The judgment of the court affirming or setting aside, in whole
or in part, any such rule shall be final, subject to review by the Supreme
Court of the United States upon certiorari or certification, as provided
in section 1254 of title 28, United States Code. )

“(5)(A) Remedies under the preceding paragraphs of this sub-
sectlon are in addition to and not in lien of any other remedies provided
by law.

y“(B) The United States Courts of Appeal shall have exclusive
jurisdiction of any action to obtain judicial review (other than in an
enforcement proceeding) of a rule preseribed under subsection (a) (1)
SB), if any district court of the lejxited States would have had juris-

iction of such action but for this subparagraph. Any such action shall
be brought in the United States Court of Appeals for the District of
Columbia circuit, or for any circuit which includes a judicial district
in which the action could have been brought but for this subparagraph.

“(C) A determination, rule, or ruling of the Commission described
in paragraph (3) (B) (1) or (i1) may be reviewed only in a proceeding
under this subsection and only in accordance with paragraph (3)(B).
Section T06(2) SE) of title 5, United States Code, shall not apply to
any rule promulgated under subsection (a) (1) (B). The contents and
adequacy of any statement required by subsection (b) (4) shall not be
subject to judicial review in any respect.

“(£) (1) In order to prevent unfair or deceptive acts or practices
in or affecting commerce (including acts or practices which are unfair
or deceptive to consumers) by banks, each agency specified in para-
graph (2) of this subsection shall establish a separate division of
consumer affairs which shall receive and take appropriate action upon
complaints with respect to such acts or practices by banks subject
to its jurisdiction. The Board of Governors of the Federal Reserve
System shall prescribe regulations to carry out the purposes of this
section, including regulations defining with specificity such unfair or
deceptive acts or practices, and containing requirements prescribed
for the purpose of preventing such acts or practices. Whenever the
Commission prescribes a rule under subsection (a)(1)(B) of this
section, then within 60 days after such rule takes effect such Board
shall promulgate substantially similar regulations prohibiting acts
or practices of banks which are substantially similar to those pro-
hibited by rules of the Commission and which impose substantially
similar requirements, unless such Board finds that {A) such acts or
practices of banks are not unfair or deceptive, or (B) that implemen-
tation of similar regulations with respect to banks would seriously
conflict with essential monetary and payments systems policies of the
Board, and publishes any such finding, and the reasons therefor, in
the Federal Register.

“(2) Compliance with regulations prescribed under this subsection
shall be enforced under section 8 of the Federal Deposit Insurance
Act, in the case of—

“(A) national banks and banks operating under the code of
law for the District of Columbia, by the division of consumer
affairs established by the Comptroller of the Currency;
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“(B) member banks of the Federal Reserve System (other than
banks referred to in subparagraph (A)) by the division of con-
sumer affairs established by the Board of goverm)rs of the Fed-
eral Reserve System ; and )

“(C) banks insured by the Federal Deposit Insurance Corpo-
ration (other than banks referred to in subparagraph (A) or
(B)), by the division of consumer affairs established by the
Board of Directors of the Federal Deposit Insurance Corporation.

“(3) For the purpose of the exercise by any agency referred to in
paragraph (2) of its powers under any Act referred to in that para-
graph, a violation of any regulation prescribed under this subsection
shall be deemed to be a violation of a requirement imposed under that
Act. In addition to its powers under any provision of law specifically
referred to in paragraph (2), each of the agencies referred to in that
paragraph may exercise, for the purpose of enforeing compliance with
any regulation prescribed under this subsection, any other authority
conferred on it by law.

“(4) The authority of the Board of Governors of the Federal
Reserve System to issue regulations under this subsection does not
impair the authority of any other agency designated in this subsection
to make rules respecting its own procedures in enforcing compliance
with regulations prescribed under this subsection.

“(5) Each agency exercising authority under this subsection shall
transmit to the Congress not later than March 15 of each year a
detailed report on its activities under this paragraph during the
preceding calendar year. :

“(g)(1) Any person to whom a rule under subsection (a) (1) (B)
of this section applies may petition the Commission for an exemption
from such rule.

“(2) If, on its own motion or on the basis of a petition under para-
graph (1), the Commission finds that the application of a rule pre-
seribed under subsection (a) (1) (B) to any person or class or persons
is not necessary to prevent the unfair or deceptive act or practice to
which the rule relates, the Commission may exempt such person or
class from all or part of such rule. Section 553 of title 5, United States
Code, shall apply to action under this paragraph.

“(8) Neither the pendency of a proceeding under this subsection
respecting an exemption from a rule, nor the pendency of judicial pro-
ceedings to review the Commission’s action or failure to act under
this subsection, shall stay the applicability of such rule under sub-
section (a) (1) (B).

“(h) (1) The Commission may, pursuant to rules prescribed by it,
provide compensation for reasonable attorneys fees, expert witness
fees, and other costs of participating in a rulemaking proceeding under
this section to any person &i} who has, or represents, an interest (i
which would not otherwise be adequately represented in such proceed-
ing, and (ii) representation of which is necessary for a fair determina-
tion of the rulemaking proceeding taken as a whole, and (B) who is
unable effectively to participate in such proceeding because such
person cannot afford to pay costs of making oral presentations, con-
ducting cross-examination, and making rebuttal submissions in such
proceeding.

“(2) The aggregate amount of compensation paid under this sub-
section in any fiscal year to all persons who, in rulemaking proceedi
in which they receive compensation, are persons who either (A) would
be regulated by the proposed rule, or (B) represent persons who would
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be so regulated, may not exceed 25 percent of the aggregate amount
paid as compensation under this subsection to all persons in such
fiscal year. ) ) _

“(3) The aggregate amount of compensation paid to all persons in
any fiscal year under this subsection may not exceed $1,000,000.”

(b) Section 6(g) of the Federal Trade Commission Act (15 U.S.C.
46(g)) is amended by inserting “(except as provided in section 18
(2) (2) of this Act)” before “to make rules and regulations”. )

(¢) (1) The amendments made by subsections (a) and (b) of this
section shall not affect the validity of any rule which was promul-
gated under section 6(g) of the Federal Trade Commission Act prior
to the date of enactment of this section. Any proposed rule under
section 6(g) of such Act with respect to which presentation of data,
views, and arguments was substantially completed before such date
may be promulgated in the same manner and with the same validity
as such rule could have been promulgated had this section not been
enacted.

(2) If a rule described in paragraph (1) of this subsection is valid
and 1if section 18 of the Federal Trade Commission Act would have
applied to such rule had such rule been promulgated after the date
of enactment of this Act, any substantive change in the rule after
it has been promulgated shall be made in accordance with such
section 18.

(d) The Federal Trade Commission and the Administrative Con-
ference of the United States shall each conduct a study and evaluation
of the rulemaking procedures under section 18 of the Federal Trade
Commission Act and each shall submit a report of its study (including
any legislative recommendations) to the Congress not later than 18
months after the date of enactment of this Act.

INVESTIGATIVE AUTHORITY

Sec. 203. (a) (1) Section 6(a) of the Federal Trade Commission
Act (15 U.S.C. 46(a)) is amended by striking out “corporation” and
inserting “person, partnership, or corporation”; and by striking out
“corporations and to individuals, associations, and partnerships”, and
inserting in lieu thereof “persons, partnerships, and corporations”.

(2) ‘Section 6(b) of such Act is amended by striking out “corpora-
tions” where it first appears and inserting in lieu thereof “persons,
partnerships, and corporations,”; and by striking out “respective cor-
porations” and inserting in lieu thereof “respective persons, partner-
ships, and corporations”.

(3) The proviso at the end of section 6 of such Act is amended by
striking out “any such corporation to the extent that such action is
necessary to the investigation of any corporation, group of corpora-
tions,” and inserting in lieu thereof “any person, partnership, or
corporation to the extent that such action is necessary to the investi-
gation of any person, partnership, or corporation, group of persons,
partnerships, or corporations,”.

(b) (1) The first paragraph of section 9 of such Act (15 U.S.C. 49)
is amended by striking out “corporation” where it first appears and
inserting in lieu thereof “person, partnership, or corporation”.

(2) The third paragraph, of section 9 of such Act is amended by
striking out “corporation or other person” both places where it appears
and inserting in each such place “person, partnership, or corporation”.

(3) The fourth paragraph of section 9 of such Act is amended by
striking out “person or corporation” and inserting in lieu thereof “per-
son, partnership, or corporation”.
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(¢) (1) The second paragraph of section 10 (15 U.S.C. 50) of such
Act is amended by striking out “corporation” each place where it
appears and inserting in lieu thereof in each such place “person, part-
nership, or corporation®.

(2) The third paragraph of section 10 of such Act is amended by
striking out “corporation” where it first appears and inserting in lieu
thereof “persons, partnership, or corporation”; and by striking out
“in the district where the corporation has its principal office or in any
district in which it shall do business” and inserting in lieu thereof
“in the case of a corporation or partnership in the district where the
corporation or partnership has its principal office or in any district in
which it shall do business, and in the case of any person in the district
where such person resides or has his principal place of business”.

REPRESENTATION

Sec. 204. (a) Section 16 of the Federal Trade Commission Act is
amended to read as follows:
“Skc. 16. (a) (1) Except as otherwise provided in paragraph (2)
or (3),if—
( “(A) before commencing, defending, or intervening in, any
civil action involving this Act (including an action to collect
a civil penalty) which the Commission, or the Attorney General
on behalf of the Commission, is authorized to commence, defend,
or intervene in, the Commission gives written notification and
undertakes to consult with the Attorney General with respect
to such action; and

“(B) the Attorney General fails within 45 days after receipt
of such notification to commence, defend, or intervene in, such
action;

the Commission may commence, defend, or intervene in, and supervise
the litigation of, such action and any appeal of such action in its own
name by any of its attorneys designated by it for such purpose.

“(2) Except as otherwise provided in paragraph (3), in any civil
action—

“(A) under section 13 of this Act (relating to injunctive
relief) ;

“(B) under section 19 of this Act (relating to consumer
redress) ;

“(C) to obtain judicial review of a rule prescribed by the
Commission, or a cease and desist order issued under section 5
of this Act; or

“(D) under the second paragraph of section 9 of this Act
(relating to enforcement of a subpena) and under the fourth
paragraph of such section (relating to compliance with section 6
of this Act) ;

the Commission shall have exclusive authority to commence or defend,
and supervise the litigation of, such action and any appeal of such
action in its own name by any of its attorneys designated by it for such
purpose, unless the Commission authorizes the Attorney General to
do so. The Commission shall inform the Attorney General of the
exercise of such authority and such exercise shall not preclude the
Attorney General from intervening on behalf of the United States in
such action and any appeal of such action as may be otherwise pro-
vided by law.

“(8) (A) If the Commission makes a written request to the Attorney
General, within the 10-day period which begins on the date of the
entry of the judgment in any civil action in which the Commission
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subsection (a) (1)) with actual knowledge or knowledge fairly implied
on the basis of objective circumstances that such act is unfair or
deceptive and is prohibited by such rule. In such action, such person,
partnership, or corporation shall be liable for a civil penalty of not
more than $10,000 for each violation.

“(B) If the Commission determines in a proceeding under subsec-
tion (b) that any act or practice is unfair or deceptive, and issues a
final cease and desist order with respect to such act or practice, then
the Commission may commence a civil action to obtain a civil penalty
in a district court of the United States against any person, partner-
ship, or corporation which engages in such act or practice—

“(1) after such cease and desist order becomes final (whether
or not such person, partnership, or corporation was subject to
such cease and desist order), and

“ 52) with actual knowledge that such act or practice is unfair
or deceptive and is unlawful under subsection (a)(1) of this
section.

In such action, such person, partnership, or corporation shall be liable
for a civil penalty of not more than $10,000 for each violation.

“(C) In the case of a violation through continuing failure to compl
with a rule or with section 5(a) (1), each day of continuance of sucf;
failure shall be treated as a separate violation, for purposes of sub-
paragraphs (A) and (B). In determining the amount of such a civil
penalty, the court shall take into account the degree of culﬁabilit;y,
any history of prior such conduct, ability to pay, effect on ability to
continue to do business, and such other matters as justice may require.

“(2) If the cease and desist order establishing that the act or prac-
tice is unfair or deceptive was not issued agalnst the defendant in
a civil penalty action under paragraph (1) (B) the issues of fact in
such action against such defendant shall be tried de novo.

“(3) The Commission may compromise or settle any action for a
civil penalty if such compromise or settlement is accompanied by a
public statement of its reasons and is approved by the court.”

(b) The amendment made by subsection (a) of this section shall
not apply to any violation, act, or practice to the extent that such
violation, act, or practice occurred before the date of enactment of
this Act. ‘

CONSUMER REDRESS

Sec. 206. (a) The Federal Trade Commission Act (15 U.S.C.45(a))
is amended by inserting after section 18 the following new section :

“Sgc. 19. (a) (1) If any person, partnership, or corporation violates
any rule under this Act respecting unfair or deceptive acts or prac-
tices (other than an interpretive rule, or a rule violation of which
the Commission has provided is not an unfair or deceptive act or
practice in violation of section 5(a)}, then the Commission may com-
mence a civil action against such person, partnership, or corporation
for relief under subsection (b) in a United States district court or
in any court of competent jurisdiction of a State.

“(2) If any person, partnership, or corporation engages in any
unfair or deceptive act or practice (within the meaning of section
5(a) (1)) with respect to which the Commission has issued a final
cease and desist order which is applieable to such person, partner-
ship, or corporation, then the Commission may commence a civil action
against such person, partnership, or corporation in a United States
district court or in any court of competent jurisdiction of a State. If
the Commission satisfies the court that the act or practice to which the
cease and desist order relates is one which a reasonable man would
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have known under the cireumstances was dishonest or fraudulent, the
court may grant relief under subsection (b).

“(b) The court in an action under subsection (a) shall have juris-
diction to grant such relief as the court finds necessary to redress
injury to consumers or other persons, partnerships, and corporations
resulting from the rule viclation or the unfair or deceptive act or prac-
tice, as the case may be. Such relief may include, but shall not be limited
to, rescission or reformation of contracts, the refund of money or
return of property, the payment of damages, and public notification
respecting the rule violation or the unfair or deceptive act or practice,
as the case may be; except that nothing in this subsection is intended
to authorize the imposition of any exemplary or punitive damages.

“(e) (1) If (A) a cease and desist order issued under section 5(b)
has become final under section 5(g) with respect to any person’s,
partnership’s, or corporation’s rule violation or unfair or deceptive
act or practice, and (B) an action under this section is brought with
respect to such person’s partnership’s, or corporation’s rule violation
or act or practice, then the findings of the Commission as to the
material facts in the proceeding under section 5(b) with respect to
such person’s, partnership’s, or corporation’s rule violation or act or
practice, shall }i)e conclusive unless (i) the terms of such cease and
desist order expressly provide that the Commission’s findings shall
not be conclusive, or (i1) the order became final by reason of section
5(g) (1), in which case such finding shall be conclusive if supported
by evidence.

“(2) The court shall cause notice of an action under this section to
be given in a manner which is reasonably calculated, under all of the
circumstances, to apprise the persons, partnerships, and corporations
allegedly injured by the defendant’s rule violation or act or practice
of the pendency of such action. Such notice may, in the discretion of
the court, be given by publication.

“(d) No action may be brought by the Commission under this sec-
tion more than 3 years after the rule violation to which an action under
subsection (a) (1) relates, or the unfair or deceptive act or practice to
which an action under subsection (a) (2) relates; except that if a cease
and desist order with respect to any person’s, partnership’s, or corpora-
tion’s rule violation or unfair or deceptive act or practice has become
final and such order was issued in a proceeding under section 5(b)
which was commenced not later than 3 years after the rule violation or
act or practice occurred, a civil action may be commenced under this
section against such person, partnership, or corporation at any time
before the expiration of one year after such order becomes final.

“(e) Remedies provided in this section are in addition to, and not
in lieu of, any other remedy or right of action provided by State or
Federal law. Nothing in this section shall be construed to affect any
authority of the Commission under any other provision of law.”

(b) The amendment made by subsection (a) of this section shall
not apply to—

(1) any violation of a rule to the extent that such violation
occurred before the date of enactment of this Act, or

(2) any act or practice with respect to which the Commission
issues a cease-and-desist- order, to the extent that such act or
practice occurred before the date of enactment of this Act, unless
such order was issued after such date and the person, partnership
or corporation against whom such an order was issued had been
notified in the complaint, or in the notice or order attached thereto,
that consumer redress may be sought.











